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lievesque  v.  Daigneault,  1  S.C.  424  ;  confd.  in  Appeal,  2  Q.B.  205. 
/  Lowrey  v.  Routh,  2  S-C  58  ;  reversed  in  Appeal,  3  Q.B.  249. 
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McGilltvray  v.  Watt,  3  S.C.  170 ;  confd.  in  Appeal,  8  Q.B.  249. 

Menard  &  Desmarteau,  3  S.C.  130 ;  reformed  in  Review  ;  jt.  in  Beview 
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Merrill  &  Griffin,  1  8.0.  385  ;  confd.  in  Appeal.  3  Q.B.  ISO- 
Minogue  v.  Quebec  Fire  Ass.  Co.,  1S.C.  417  ;  confd.  in  Review,  1  S.C.  478. 
Mitchell  V.  Mitchell,  3  S.C.  31 ;    reversed  in  Appeal.  4  <^.B.   191 ;    in 

Appeal  confd.  by  Supreme  Ct 
Molson  &  Lambe,  1  S.C.  264 ;  confil-  in  Appeal,  2  Q.B.  381. 
Montreal  Street  By.  Co-  v.  Ritchie,  3  &C.  282 ;  confd.  in  Appeal.  5  Q.B. 

Noidheimer  &  Leclaire,  2  S.C.  11 ;  reversed  in  Appeal,  2  Q.B.  446. 
Normandin  v.  Berthiaame,  1  S.C.  393  ;  confd.  in  Appeal,  Jan.  21,1887. 

Pickford  V.  Dart,  3  S-C.  424  ;  reversed  in  Ap^ieal,  4  Q.B.  }o: 

Boss  V.  Stearns,  1  S.C.  438 ;  confd.,  in  Appeid,  2  Q.  S.  aZj  • 

. 

Ste.  Cun^gonde  v.'GounK)[l,  1  8.C.  214  ;  confd.  in  Appeal,  1  Q3.  394- 

/!: 

Vital'v.  Tetrault,  4  S.€^  204 ;  reversed  in  Beview. 

Wallbridge  v.  Farwell,i3S.Q.  iSS]  reversed  in  Appeal.  Mi^  28.  WSQ. 
Weir  V.  Claude,  2  S-C  |3^  ;  reversed  inAppeal.  4  Q.B.  197 ;  jyin  Appeal 

confd.  by  flupreme  Gti 
Whitehead  v.  Kieffer.i<S.C/284  ;  confd.  in  Appeal,  4  Q.B, ! 
Whitehead  v.  Kieffer,  1  S.C.  288  ;  reformed  in  Appeal,  4  Q,K  289. 

«%  A  number  of  other  cases  have  been  appealed,  and  the  reaolt  will 
be  reported  hereafter.  The  editor  begs  to  be  infolm^  of  any  oodteion 
which  may  be  observed  in  the  above  list 
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SUPERIOR  COURT.  ~ 

81  Janvier  1888. 

LAPOINTE  V.  L'ASSOClitJIp^  DES  COifMERCAN'ra"^ 
LICENCII:S  DE  Yim  ET  DE  LIQUEURS. 

8oci^m— Droit  (feapulsioH— C/auses  UgOimesl  f 

Jug*  :-1o.  Que  d'aprte  le  droit  com^un  1m  aModatJona  ont  le  dioit  d'ox- 

pulsion  contreleur^membrea  pour  dee  canaeaMgitimes-  *" 

20.  Que  le  i«fua  d'un  membre  de  ae  aoumettre  a^ntrtle  da  pr^iident 

.  .ocWt^  de  procfcder  4  «ia  affidrea  rfgaU6,ea  par^dea  intobuptiSs 
intempeative.,  dea  diaoui^iona  mal  i  p«,poa  et  intermlniblea^Z. 
ploidanacea  aaaetnbl^  d'un  langage  irriiant  pour  lea  aooi^Uiiea 
la^lST"*"  ""*""*«'  P«"J'«»«fl<"-  I'expnlaion  de  ce  membrade  . 

:^>.      .  ■   ■--,,    :,^\-. /--t^::-.  ■^.  ;:;.,:.■ '^yx;        \ 

-  ,Lel2juillet  1887,  LA.Lapoi^te  fit  6maner  un  bref 
de  mandamtu  centre  la  s^cifitfi  dfefenderesse,  corps  politique 
et  mcorporfi  Dans  sa  requfit^  il  alldgrue  que  depuis  1887, 
il  6tait  membre  de  la  soci6t6  46fenderesse ;  que  sans  rai-  - 
son,  la  dite  association  agissant  par  son  conseil  aurait  ex- 
puls6  le  requfirant  de  la  liste  des  memb^ ;  qu'il  6tait  on 
des  fondateurs  de  cette  soci6t6  et  ayait  pay6  rfigulidrement 
^  T*"^!**'.^^'  qpe  cette  expulsion  ^tait  ill^gale  et 
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*^    -  ulira  vires ;  por  sea  ooiU'lnsionH  il  demandait  k  6tre  rfiinii- 
Uiijii^     tall6  '§t  A  (;e  quo  tontos  les  rdaolutionH  ayant  rapport  k 
"^'^•"I^SS""  son  expulsion  fussont  raytes  des  livres, 

ha!  ddfunderesso  pl&ida  qn'ulle  avait  expuls^;  le  r»qu6- 
rant  tel  qu'ellc  en  avait  le  droit  par  la  loi,  sa  constitutibn 
ct  ses  rdglements,  apres  Ini  avoir  donn6  lea  avis  req'iiis, 
1o.  parce  qu'il  dtuit  depuis  longtemps  en  r6volte  contre 
les  rdglements  de  la  sociC'td  et'  un  obstacle  k  son  progrds  ; 
2o.  pajce  qu'il  ne  (X'ssait  aux  assemblies  de  lancer  contre 
les  officiers  de  la  Boci6t6  et  contre  scs  comit6s  tontes  es* 
pdces  d'atVusations  mi^nsougeres ;  8o.  parce  qvCk  ces  as- 
semblies, Mi  conduite  et  son^langage  ont  toi(p>tlr8  ^t6  une 
violation  dies  regies  des  soci6t68  d^libdrantes,  et  la  cause 
que  plusieurs  membres  ont  abandonn6  la  soci6t^;  4o. 
parce  qu'il  prenait  plaisir  k  dSsob^ir  au  president  et  k  pro- 
voquer  des^iscussions  inutiles  et  chicanidres.  , 

Autoritis  au  requ&rant : — 4t  Vict.,  ch.  5t,  s.  4  ;  Boont,  on 
Corporations,  No.  141,  p,  202  i  Fisher's  Harrison's  ihgest, 
1766-1870,  vol.  1,  p,  1986  ;  4b6ott[9  Digest,  LauK  of  Qorpora- 
lions,  vo.  Directors,  No.  74,  jpQ,Min^2%5  ;  Grunt,  Ibid,  p. 

263;  265,  264,  267.  ■  'y^'y:-'    J^''  '^'\   ' 

La  Cour  a  renvoy6  \e^^U^i0'^\  requ^rant  dans  les 
tetmes  suivants  :—  ^  >.  i  *  )^    /  , 

"  La  Cour,  etc 

"  AttendU  que  le  demandeur  se  pourvoit  pair  maiu/amt^s, 
contre  la  soci^t^  d^feuderesse,  demandant\  qn'une  resolu- 
tion du  bureau  de  direction  de  lA  dite  sdbi^t^,  p^uss^e  le 
ler  juin.1887,  expulsant  le  demandeur  de  lifi  dite  80ci6t6/ 
soit  annuUe  comme  depassant  la  limite  des  pouvoirs  de 
ce  bureau,  et  uon  justifi^e  par  une  cause  suffisante  et 
legale,  et  qu'il  soit  enjoint  k  la  dite  d^fenderesse  de  r6in- 
t^grer  le  demandeur  en  tons  ses  droits  et  pjivil^es,  comme 
membre  de  la  dite  soci6t6 ; 

"  Attendu  que  le  dSfendeur  sontieut  que  rexpulsion  du 
demandeur  a  4t6  prononc6e  conform6ment  k  la  constitu- 
tion  et  aux  reglements  de  la  soci6t6  ;  i&pres  avis  T^guUer, 
et  poUT  de  justes  causes,  notammen<  la  conduite  da  de- 
mandeur aux  assemblies,  depuis  le  mois  de  Janvier  1887, 
et  Bpfecialement  k  celle  dn  13  du  difr  mois :  le  dit  deman- 
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d.nir  ayant  cotistamment  6W  tfn  r6voUe  contre  les  rAgle-       wm. 
menta,  ayant  cauafi  du  dfeaordre.  dea  chicanea  et  dea  acan-     Upoint. 
dal«8,  mta  obstacle  an  progrds  de  la  80ci6t6,  et  iDsalt^  sea  i-'Aii^uiLo 
•    officiera,  et  que  dans  cea  circjonatancea  il  eat  mal  fond6  4  Otomm.'rt.nu 
se  plaindre ;  .  'io«nci»«. 

"  Attendu  que  la  d6fendore88«.  produit  au  aoutien  de  sa 
ddfenae  deux  avis  donnfe  au  den^^ndeur,  I'un  en  date  du 
26  ffivrier  et  1 'autre  du  26  avril.  maia  que  cd  derhier  aeul 
,  "otifie  le  demandeur  de  la  date  A  laquelle  aera  tenue  I'aa- 
semblfc  du  bureau  de  direction  qui  prendra  connaiasance 
de  la  demande  d'expulaion  faite  cOntre  lui,  et  que,  par  la 
suite,  ce  dernier  avis  eat  aeul  r6gulier  et  16gal ; 

"  Attendu  qu'aux  termea  de  cet  avia  du  26  avril  dernier 
les  motifs  d'oxpulsion  invoqu^s  contre  le  demandeur  s«* 
bornent  k  une  violation  peraistante  du  rdglement  par  le. 
demandeur,  lora  de  I'assemblfie  gfinferale  de'la  socifetfe,  le 
18  Janvier  188Y,  et  lora  dea  rfeuniona  pr6c6dente8,  en  inter 

rompant  d'autrea  membreB  qui  avaient  la  parole,  parlant 
pluaieura  foia  aur  le  m6me  aiyet,  insistant  pour  coritinuer 
k  diacuter  apr^s  lea  dicisio^s  du  ^rfesident ; 
"Attendu  que  la  charte ^'incorporation  de  la  80ci6t6 

dfefenderesse  lui  reconnait  les  pouvoirs  du  droit  commun 
quant  k  I'expulsion  des  membres  et  que  I'irticle  200  de  ses 
reglements,  lea  conftre  formellement  aft  bureau  de  direc- 
tion, 80U8  la  seule  condition  d'un  avis  d'un  mois  au  socifi- 
taire  intdress^ ; 

~  "Attendu  qu'il  n'est  pas  contestfi.  dans  I'espice,  que 
I'avis  du  26  avril,  a  6t6  r^gulierement  donn6  et  que  la 
8ttffia«nce  des  griefs  yiifvoqufis  est  aeule  mise  en  ques- 
tion ;^7  ^ 

"  Attendu  qulil  est  6tabli  en  preuve,  qu'A  la  dite  assem- 
bl6e  du  18  Janvier  188T,  et  g6n6ralement  aux  assemblSes 
pr6c6dente8  de  la  8oci6t6,  le  demandeur  semble  avoir'pris 
plaisir  Aabuaer'de  son  droit  de  aociitaire,  en  soulevaiit 
toutea  Bortea  de  digcuasiona,  gardant  la  parole  pendant  la 
plus  grande  partie  dea  a^ances,  contrelegr6  dea  membres        ^  - 

pr6sent8 ;  refusant  de  soumettre  au  contrftle  du  president ; 

!^^!I^^;  •^^"-'^S^'T^'^*  y?"  ^^  8oci6taireB,  em- 

r^h^h^^^  ^..v^.  i„         lix  J  lerftsei  aSairea  regn-  ^ 
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"""        liiroB,  mf'coiiloiitant  ♦•t  d6«ouragoaiit  lua  aatrus  metnbroii 

^'n«»     et  rfpondant  »\  «!eux  de  iie«  propros  amiR  qui  le  priaiunt 

L'AMMt_>ti<in  j^,  renomuir  k  uno  tac^tiquo  auaai  dommafi^ablo  i\  la  ao- 

^^iTJinoTr"  «>^t6  ;  que  ««!»  r»mu8ait  tft  <Ja'il  iw  a'oocupait  paa  d'autre 

choae  i, 

"  Atlmidu  quo  otitte  proav»  «at  ju8tifi6u  par  lua  motita 
d'oxpnlaioii  invoqu^a  daiia  Pavia  da  25  avril  1887 ;  qu'olje 
,6tabirt  dea  faita  autfiaairta  pour  ju|i^ifler  la  iq(>aare  adoptee 
par  le'bnrnau  de  diroclion^  d«>  la  Ho<;i6t6  difenderuaae  ccftliire 
le  demandemr,  et  qu'eu  oona^qaeuce,  oe  dernier  wt  mad 
foii46  &  ae  plainidre ;  '^-       \. 

"  Maintient  la  d^fenae  et  renvoio  la  requite  du  deihan- 
<  deur,  avec  d^pena,  diatraita,  etc." 

^abidoux,  Fortin  if  Roclier,  avocata  du  ri>q[ti6rant. 
Lbi^gpri  4*  David,  avocata  de  la  d^feiltdereaae.  V 

.      (J.  J.  B.) 


i  February  17,  1888. 

Coram  Davidson,  J. 
,    LASKEY  V.  LYONS, 


/ 


.    RespomibUity  of  chemist — Negligence — Hearsay  evidence-^ 

Supplemental  oath. 

Hdj>:— 1.  Where*  chemist  leaves  his  shop  in  chaige  of  an  apprantioe, 
not  qualified  under  The  Quebec  Pharmacy  Act  1886^  sec.  22,  tp  mix 
preecriptions.  lie  is  guilty  at  f auk  and  is  liable  in  damages  towards  a 
person  injured  by  an  explosion  of  chemicals  during  his  abaenoefattch 
explosion  resulting  from  thee  act  of  the  ai^redtioe. 

2.  The  apprentice  having  died  since  the  institution  of  the  actioki,«nd 

there  being  no  other  living  eye-witness  of  the  facts,  the  statement 
«        made  by  him  to  his  master,  tlie  defendant,  fn  explanation  of  Uw 
circumstances,  is  admissible  as  evideboe,  not  is  iibsolute  jnpof,  but 
as  explanatory  and  corroborative  of  "other  cirvnmatantial  proo£ 

3.  Where  there  is  absolute  proof  of ,  injuries  resulting  from  chemical  ac- 

tion and  of  an  explosion  having  occurred  ^on  the  defendant's  pre- 
mises, and  the  only  eye-witness  is  dead,  (he  Court  will  examine  Ihe 
^     plaintiff  under  arts.  1245  and  1264,  a  C,  and  448  cap. 

^The  facts  appeftr  suflBiciently  fVom  the  judgment  of  the 
Court.  ■/ 
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il. /^.  Af(i{^  for  plaintiflr :— '' 

The  only  witin'ss  of  th«  OiA.itrnnm  hftvitiR  since  died 
Huddenly,  without  the  |KMiHibility  of  hi>  «vid«nce  being 
taken,  plaintiff  in  entitled  to  give  in  evidence  any  state- 
ment made  by  that  wiitnesa  to  his  employjnr  the  defen- 
Uant  describing  the  oi^arrence, ^ ^ 

Dirkstm,  Law  of  evuience  in  Scotland  (1887  ed),  ^  266  • 
Dtnqmrom  preuoe.  p.  898 ;  Out/ot,  Kep.,  vo.  Preuve. 

As  to  defendant's  reiponsibility^-r,   '   '— 

ClMf ;  fith  June  1861  Sirey  62.  1.  161 ;  foliock  on  Tbrtt, 
pp.  64  and  407  ;  George  v.  akivingl6,^  L.  R.,  ^  Ex.  1.  ■ 

As  to  plaintiff's  own|  allegini  nj^gli^enqe  :i— , 

C.  P.  R.  Sf  Cadumx\yL.  L.  li,  p  Q.  B.  8ii;'  i\>//o^  <^  , 
Torts,  p.  295  ;  T-ff  V.  Wurman,  27  L.  J,  0.  (PJ)  822. 

As  to  administration  Of  oath  to  plaintiff  :4- 

AtAry,  Sc  Eau,  vol.  8,\  p  860 ;  MarcadS,  v^.  6,  p.  248 ; 
Dantt/,  p  74 ;  Dickson  tm  ^vvience,  $1616 ;  Qijbert  aur  Sireu 
art.  1866,  No.  8.  ▼  ,\ 

Brosseuu  hr  defendant ; 

The  plaintiff's  own  negi 

Douai,  14  Dee.  1846.    Sir 
froi^,  vol".  8,  p.  1487  ;  Avhry 
vol.  1,  Nos.  660,  897-8,  684. 

The  onus  probandi  is  on  the  plaintiff:  C4im  ,  19  July  1870 
Sirey,  1871.  1.  9.    • 

As  to  responsibility  for  medi.sal  errors :— Metz.  21  Mav 
1867.  Sirey,  68.  2.  106.  ,  J 

Peb'  Oubiam  :—  <" 

The  plaintiff  is  a  carter  and  defendant  a  druggist  On 
the  morning  9f  the  11th  of  Jiily  last,  the  defendant  left 
his  shop  in  charge  of  his  apprentice,  Dechard,  and  on  his 
return,  some  ten  ^.fifteen  minutes  afterwards,  foiind  him 
and  the  plaintiff  injured  about  the  face  and  eyesjthe  for- 
mer slightly  and  the  Wer  seriously.  Apart  from  per- 
sonal injuries,  there  WeSe  evidences  of  an  accident  having 
occurred  from  plaintiff's  hat  and  coat,  and  the  walls  and 
fl^^^l  b^^Pg  burnt  as  if%  a  chemical  agent. 

There^pojiphuiitiiranKired  his  present  action,  charging 


fence  is  a  bar  to  this  action. 
48.  2.  648  ;  Proudhon,  Usu- 
Rau,  vol.  4,  p.  766  ;  Sourdat, 
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thfttt  in  the  course  of  miting  up  «  prewriptiun  or  m«)4i- 
«in«l  prDparalion  Mked  ferlf  hf  him,  an  eiplosion  h«d  t«kMi 
platDthroB^h  th«  nflgligonco aud  want  ofikill  of  DecH\i||| 
who  waa  nq4  a  '*  limntiatu  of  pharmacy  "  or  a  •'  u«rtifl«4 
cl#rk,"  Of*  cliiip«naiHg  'He  preparation  andur  tho  Napitr- 
viiion  of  «tithor  one  or  the  othtiriui  ruquirud"  by  or  withiu 
tho  mnaniug  of  the  "Qaebec  Pharmacy  Act  of  1885." 

Shortly  after  Det^hard  diod  from  natural  caunoa,  and 
d«)f«ndant  pleaded  that  the  plaintiff  never  aaked  Dechard 
to' prepare  "den  rem^dea,  aaivant  ordonnance  on  preacrip- 
"tiou,"  and  "qu'ileat  ap^cialemont  faux  que  le  deman- 
'  (feur  en  oette  oauiie  ait  616  blosa^  daua  le  magaain  <fl/^ 
"d6fendeur  par  la  faute  et  la  negligence  d'un  nomqpk6 
•*  D«H;hard  en  pr^parant  uhe  ordounance  ou  prescription 
"pour  le  demandeur;  que  »  le  demandeur  a  ainfti  6t6 
"  bleas^  dans  le  magaiiiiv  du  d^fendeur,  As  que  ce  dernier 
"  cependant  nie  formellement,  ce  ne  pent  Atre  que  par  la 
"  faute  et  negligence  du  demandeur  lui-mdme." 

Here  are  three  lines  of  defence :  1.  That  the  plaii|tiff 
never  asked  for  a  preparati<in  fromi  prescription.  2.  That 
he  was  not  injured  ^yimh  any  fault  or  negligence  of 
Dechard.  8.  That  no  a«mdent  occurred. 

When  the  case  caipe  on  for  trial  on  Friday  and  Ijfonday 
last,  plaintiff  found  himself  in  a  difficult  position.  His 
only  witdess,  Dechard,  was  dead  ;  by  our  laws  his  own 
mouth  was  closed,  and  he  had  to  open  his  evidence  by 
calling  the  defendant. 

At  the  outset  this  witness  showed  gpreat  hesitiition  in 
admitting  that  his  attention  was,  upon  entering  the  shop, 
attracted  by.  any  special  circumstances.  AsJiis  examina- 
tion progressed,  one  afteranother  of  the  f<^4liMy^ateil 
came  to  the  surface.  TJmi  he  was  asked^||^HM|fcaid 
by  plaintiff  or  Dechard.  I  had  no  diMPVfiiPoVer- 
ruling  the  objection  made  to  this  question.  It,  however, 
(hroked  little  additional  informatioii,  as  defendant  declared 

could  remen^ber  nothing  of  what  passed— so  anxious 

have  both  men  attended  to  at ^the  hospital — 

l)ec|illrd  had  stated  that  the  stuff  had  spjashed 

'^"  %^-^h<"^^y  after  Dechard  returned  and 
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cl«fend«nt  wm  Mkiwl  If  h«  tl»n  ^1  a  tUtflnnnit  tnd 
what  it  wan.  HtnmuouN  ohjmtiaS  wan  rnad'n  |o  the  quM- 
tion,  •#  calling  for  h«<aniay  «<videtac«>  pure  and  simple, 
and  the  point  waa  no  iinaiiuai  that  I  allowed  th«  anaww 
to  bw  takon  undor  r«iiorw,  Wh«th«»r  th«  ^oof  io  aoaght 
to  h«  madi^  in  l«^^al  htiM  now  to  h«»  dtHsidiHl  aa  an  incid«<nt 
of  thia  >|i<Jgti('nt 

'»j|jN^®Mf>"  g«"«ral  prin<ipli'  that  agreemAntH  over  * 

f^f  "•t****  *"  ****  P'"**^*^*  W  writings,  the  aupreme 
^  uw#^ity  i«  aoniotimMi  m:ognitod  aa  joatifyiiif^ 
a^roof  of  c6ntra(:ta  madu  through  pnwaing  circunl 
»Mti»n« «— for  enimpl»»,  of  a  loan  obtainwd  from  a  |ri«nd  hf 
a  fggUivo  flying  from  am-Ht,  and  afterwards  wipudiated, 
or  of  a  diriaion  of  reaonnes  niade  by-an  offi<i«r  after  a 
defeat,  with  a  «omnule  who  ik  killed  in  his  flight.     In 
spite,  also,  of  the  general  principle  which  obtains  under 
our  law  that  a  party  mAy  not  teHtify  in  his  own  behalf,  he 
i«  permitted,  because  no  othe^rDroof  is  possible,  to  be  exam- 
in»Kl^^ipon  oath  in  proof  o^pe  value  of  deposits  made 
with  l>>tel keepers,  or  in  cases  of  fire  s>t  tumult.    But 
this  rijfht  does  not  seem  to  have  extend«d  to  or  been  even 
discussed  in  connection  with  (;a8es  likff  the  present  when 
an  only  witness  dies.     In  like  manner,  again,  hearsay 
evidence  is  expressly  forbidden,  yet  even  this  rule  has  its 
exceptions  under  the  French  and  all  laws.    For  example, 
sUtements  as  td  general  reputation,>eputed  owAerahip* 
public  rnmor,  general  notoriety,  or  of  persons  deceased 
as  to  thei|-  marriage  {Connolhj  v.  Wooltich,  4  L.  0.  J.  197),  or 
respecting  ancient  landmarks  or  boondanet,  make  legal 
proof;,although  purely  hearsay.     .  ''i 

4^  last  exampio  of  the  interference  of  necessity  with 
ordinary  principles,  I  might  mention  the  admission  aa 
witnesses  of  persons  within  the  old  time  prohibited  de- 
grees,  solely  on  the  ground  that  they  were  "  t6moins  n6- 
cessaires,"  {FmioH  v.  Binette,  4  L.  0.  J.  86).  Jousae,  Ord. 
Oiv.(vol.  1,  p.  248),  apeate  of  "caa  d'accidena  imprfivna" 
and  of  "  n£ces8it6  preasante  "  aa  overriding  in  apecified  caaea 
the  recognized  rules  of  evidence 
It  WafmHHertcd  bv  nlaiutiff's  «»i».ol  m  thu  bai,  that 
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ojif  civil  jari^prndehcflbirered  ho  precedent  of  the  state* 
mentSoXa-deaa/witjiewlJeriig  put  in  evidence.  I  allowed 
itjjtt  tHe  case  of  Zrt^ofe  V /Vopeaii, '  but  there  waa  proof 
/^that  the  man  apoke,  if  not  tit  articulo  mSrtis,  at  least  with 
a  consciousness  that  the  accident,  the  cause  of  which  bfi 
alone  knew,  would  in  all  probability  result  fatally.  Guyot 
(Rfp.  de  jur:,.v.  47,  p.  699)  cited  by  plaintiff,  does  not 
seem  to  me  in  point  as  the  cases  in  which  he  declares  the 
owirfiVe  admissible,  when  the  direct  witness  cannot  be 
heard,  are  not  analogous  to  the  present  one. 

Desquiron  (Preuve  898)  declares  the  out  dire  admis-' 
able,  "s'il  y  avait  impossibilitfi  k  entendre  ces  personnes 
-  '•  soil  pour  cause  de  leur  absence  ou  de  Jeur  mort.'*  And 
he  adds,  "Dans  une  telle  hypothdse  U  dfeposition  par  oui 
"  dire  rehfermb  un  caractdre  de  cr6dibilit6  qui  ne  permet 
"  pas  au  juge  de  la  rej  iter,  surtout  lorsque  le  fait  dont  'il 
"  8'agit.est  par  lui-m6me  difficile  A  prouver  par  t6moins 
"  comme  le  contrat  d'usure."  •  -    ' 

In  Bentham's  Judicial  Evidence,  p.  208  (Dumonfs  trans- 
lation), a  like  prinoiple  is  laid  down,  the  evidence  being 
admitted  to  explain  and  complete  a  series  of  facts.  The 
declaration  of  a  wounded  person  that  a  certain  other  per- 
son has  stabbed  h6r,  made  immediately  after  the  occur- 
reupe,  though  with  such  an  interval  of  time  as  to  allow 
her  fo  go  upstairs,  was  held  admissible  after  her  death  as 
a  part  of  the  res  gestte,  Cptk.  v.  McPike,  8  Cush.  181  But 
the  declaration  must  be  closely  allied  as  to  time  with  the 
principal  event.    1  Taylor,  $688. 

I  am  disposed  to  bold,  but  guardedly,  that  the  state- 
ment  of  a  person,  made  under  such  circumstances  as  ire     ' 
^disclosed  in  the  prpsent  case,  m»y  be  put  upon  the'i^ord 
by  the  testimony  of  the  person  to  whom  it  was  so  made 
It  was  called  for  by  the  principal,  from  his  agent ;  it  was      " 
gi\ren  at  a  moment  which  was  almost  in  immediate  con- 
tact with  the  moment  of  the  accident ;  it  was  an  exnlanat 
tion  of  injury  ra«t<,/a,to;  it  was  simply  a  restimption  of 
the  first  conversation  and  forms  part  of  the  whole  ret 
g^iifi.    The  disadvaiilage  of  want  of  cross-examination 


-^>' 


.\ 


r}^ 


J 


8U!>i3tiOR  oouRrr 


9 


/  ..■■'^ 


falls  upon  plaintiff,  aa  Dechard  was  sure  to  make  his 
recital  as  strong  a  defence  of  his  own  acts  as'  was  possible. 
At  the  same  time  I  do  not  receive  it  a>  absolute  proof  of  the 
assertions  which  it  contains.  If  it  dealt  with  improbable 
facts  isolated  from  all  supporting  and  duly  proved  col- 
lateral  circumstances,  I  should  ignore  it  altogether.  The 
account  which  he  gave  of  the  matter  may  be  valuable  so 
tar  as  It  is  reasonably  explanatory  or  corroborative  of 
other  details  duly  proved,  but  no  further. 

The  question  suggests  itself,  "What  would  be  the  po- 
sition of  the  parties  at  this  stage  of  the  case,  if  the  state- 
ment were  not  allowed  to  be  #ven  ?  "    Apart  from  the 
facts  already  stated,  Edmonson  swears  that  he    seeing 
plaintiff  rush  out  of  the  shop  with  h«  face  and  clothes 
burnt,  called  out,  "  My  God,  what's  th^-matter?"    The^ 
accident  also  attracted  Constable  Butallon's  attention. 
That  something  unusual  had  occurred,  arising  from  the 
handlmgof  chemicals  andresultingin  injuries  totheplain- 
tift ,  IS  beyond  doubt.     B^  ipm  loquUur.    I  consider  defen- 
dant  was  called  upon  to  explain  and  justify,  even  if  plain- 
tiffhad  gone  no  fur^lier  With  his  |>roof.  and  that,  in  any 
event,  the  Court  had  authoriiy  under  C.  C.  1245,  1264 
and  C.  P.  448  to  call  plaintiff  into  the  box.  as  indeed  I 
did  later  on. 

^It  appears  that  i^aintiff  asked  ibr  a  mixture  of  one  part 
of  tincture  of  iodine  and  three  parts  of  nitric  acid.  Dechard 
stated  that  m  spite  of  his  request,  plaintiff  was  unwilling 
to  await  defendant's  return.    Plaintiff,  when  called  by 
the  Court,  upon  his  oath  denied  that  any  objection  had 
been  made.    Thereupon  Dechard  poured  in  the  tincture, 
and  upon  adding  the  acid,  instantaneous  "and  violent  ebul- 
lition  took  place.  How  the  contact  with  plaintiff  occurred 
does^not  appear  with  certainty.    The  floor  aiid  a  wall 
ten  feet  distant  bore  marks  of  the  accident.    It  seems 
probable  thU  Dechard  threw  the  bottle  away  from  him 
and  that  it  strubk  the  plaintiff    There  is  a  pretension 
that  the  latter  passed  inside  the  counter.    He  was  stand- 
mg  m  the  opening  which  leads  to  the  inside,  and  after 
the  accidoAt.  rushed  with  Dechard  to  the  wkter  t,^p.  That 
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*  he  intended  to  ask  for  three  parts  of  iodine  to  one  of  acid,' 
instead  of  the  reverse,  is  certain.  Had  he  done  so,  the 
resulting  chemical  action  would  have  bjBen  less  marked. 

A  very  earnest  argument  was  made  that  to  grant  this 
is  to  put  negligence  and  responsibility  upon  the  plaintiff.' 
I  am  unable  to  concur  in  this  belief.    The  immediate 
cause  of  the  accideii|  was  Dechard's  ignorance,  and  that 
cause  was  the  .direct  result  of  defendant's  infraction  of 
the  statute.     It  shall  be   unlawful,  says  section    22,  for 
any  person  to  permit  any  apprentice  in  his  employ  to 
engage  in  the  dispensing  of  prescriptions,  unless  such 
,  apprentice  is  under  the  immediate  supervision  of  a  ''  licen- 
tiate of  pharmacy"  or  "certified  clerk."    Dechard  was 
only  an  appi^ntice,  yet  defendant  left  him  in  full  charge 
of  his  establishto^t.    The^  Act  was  intended  to  protect 
the  public  againM^^lt^  own  carele88ness^a,nd  ignorance. 
Nitiric  acid  is  notoiipi^y  a  dangerous  ch^ical.    It  or 
some  of  its  cognate  cdmponuds  are  the/active  bases  of 
gun  cotton,  gunpowder  and  other  explosives.     Iodine 
when  brought  into  contact  with  nitrogen  develops  abrupt 
forces.    The  acid  does  not  combine  with  but  decomposes 
other  bodies,  and  the  process  evolves  great  heat.  Had  De- 
chard, instead  of  using  a'bottle,  mi  Ad  the  nitric  acid  and  ; 
iodine  in  an  open  vessel  affording  room  for  the  results  of" 
even  intense  decomposition,  and  with  proper  precautions, 
no  harm  would  have  resulted.  v  

Whether  Dechard  was  pverborne  by  pliuntiff 's  persist- 
ency or  willingly  attempted  the  preparation,  is  therefore 
of  little  importance.  It  was  the  clear  duty  of  the  person 
in  charge  to  mix  prudently  and  without  dange?  tathe 
customer  or  not  at  all.  Tfe  attefaapt  to  escape  from  the 
gross  vrfir^.  of  prudence  and  oare  involved  kk  a  deliberate 
^sk,  and^practically  i^ge  ignorance  as  an  excuse,  is  like 
flying  from  the  sword  to  hide  in  the  scabbard.  Where 
.  plaintiff  happened  tobeint|he  shop  will  not  shift  the 
liability,  unless  he  knew  or  had  notice  of  danger.  It  was 
asserted  by  Dr. :?« wards  that  knowledge  of  the  results  of 
a  prepsaration  such  as  this  is  in  advance  of  the  examina- 
tions to  which  our  chemists  arc  subjected.    If  the  asser- 
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tion  be  correct,  then  a  carter,  as  the  pllaintiff  is,  must  be  ' 
presumed  to  be  in  a  condition  of  even  greater  ignorance. 
His  responsibility  could!  oply  begin  with  the  facts  that 
the  danger  was  external  and  knojwn  to  him.  He  had  a 
right  to  suppose  that  defendant's  setrant  was  experiejgiced, 
ahd  that  if  danger  existed,^  he  woi^ld  have  warning.  The 
QatureWhis  business,  th^  peculiar  risks  which  attended' 
its  exercise,  and  the  ex^Sress  provisions,  of  the  statute 
under  which  he  was  l^ensed,  called  defendant  to  the 
exercise  of  even  consummate  care.  He  failed  to  exercise 
this,  or  even  anything  approaching  to  it,  in  leaving  his 
shop  to  the  care  of  an  apprentice.  • 

It  is,  of  course,  impossible  to  estimate  plaintiff's  dam- 
_lges  with  the  precision  possible  in  a  case  of  contract.  He 
.-.^  was  laid  up  about  eight  weeks,  to  some  extent  will  always 
?:3j»>  btBar  marks  of  the  injury  received,  and,  looking  at  all  the 
circumstances  of  this  interesting  case,  only  the  leading 
^^Jeatures  of  which  I  have  been  able  to  notice,  an  award  of 
$200  and  costs  would  seem  to  be  reasonable,  and  Judg- 
ment will  go  accordingly. 

The  judgment  is  as  follows :—  /         * 

"  The  Court,  etc...... 

"  Seeing  that  plaintiff,  by  his  declaration,  chaises  that 
on  the  11th  day  of  July,  188'7,  the  defendant,  then  carry- 
ing on  business  as  a  druggistvleft  his  shop  in  the  sole 
charge  of  one  Engine  Dechard,  an,  apprentice,  and  not 
being  a  "  licentiate  of  pharmacy  "  or  certified  clerk,  or,  ' 
then  and  there,  dispensing  under  the  supervision  of  either 
such  licentiate  or  clerk  as  aforesaid,  A  required  by  the 
Quebec  Pharmacy  Act,  18S6,  that  the  plaintiff  applied  it 
said  shop  for  a  certain  prescription  or  medicinal  prepara- 
tion, which  said  Dechard  attempted^o  make  up,  but  that 
saM  mixture  exploded  by  the  carelessness,  negligence  and 
wibt  of  skill  of  said  Dechard,  whereby  plaintiff  was  se- 
ricosly  damaged,  and  hath  incurred  damage  to  the  extent 
of  11,000; 

'  Seeing  that  defendant  denies  that  Dediard  prepared 

ly  prescription  for  plaintiff  on  the  day  aforesaid,  or  that 

pl|aintiff  was  injured  by  jny  fault  of  Dechard,  or  that  any 
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»«•<.      explosion  took  place,  unless  it  was  by  plaintiff's  fault,  and 
I^Jji'^v-ttiat  if  plaintiff  waa  injured  it  was  by  his  own  negligencd ; 

"  Considering  that  said  Dechard,  at  a  moment  which  was 
almost  in  immediate  contact  with  the  moment  of  the  ac- 
cident, upon  the  request  of,  and  to,  defendant  his  master, 
in  resumption  of  a  (Conversation  begun  in  plainti^s  pre-' 
sence,  made  a  certain  statement,  as'tosaid  acoiden#  which 
should  be  received  (especially  from  the  lips  of  the  defen- 
dant) not  necess^ily  as  absolute  proof,  but,  so  far  as  mdy 
be  reasonable^  in  explanation  of  other  details  duly  proved  ; 

"  Gotisidering  that  the  Court  at  the  trial,  subject  to  fur- 
ther consideration,  examined  the  plaintiff  on  oa^h,  in  order 
to  complete  certain  imperfect  proof,  and  that  said  exam- 
ination ought  to  remain  upon  the  record  ; 

"  Considering  that  on  the  morning  of  the  said  11th  day 
of  July,  defendant  left  his  shop  in  charge  of  said  Dechard, 
who  was.  not  then  and  there  a  licentiate  of  pharmacy  or 
a  crff tified  jclerk,  or  an  apprentice  then  and  there  dispens- 
ing under  the  supervision  of  any  such  licentiate  or  clerk, 
the  whole  as  required  by  the  Quebec  Pharmacy  Act  of 
1885;  ,  . 

"  Considering  that,  while  said  Dechard  was  so  in  charge 
of  said  shop,  plaintiff  applied  for  a  certain  meditiinal  pre- 
paration, which  Dechard  undertook  to  dispense  ; 

"  Considering  that,  while  such  preparation  was  .being 
prepared  by  Dechard,  ebullition  of  the  substance  occurred 
by  the  fault,  ii^gligence  and  want  of  skill  and  knowledge 
of  said  Dechard  (for  whose  acts  then  and  there  defendant 
was  responsible),  whereby  plaintiff  wjis  seriously  and  per- 
manently injured,  and  was  undermedical  treatment,  and 
unable  to  work  for  a  period  6f  from  eight  to  ten  weeks, 
during  the  greater  part  df  which  time  he  suffered  great 
v^\  s   ■      ,'■■  :      <■--]■.  ■''::i-^:^'.  - 

*'  Considering  that  nitric  acid  is  notoriously  a  dangerous 
acid,  calling  for  careful  handling,  and  when  brought  into 
contact  with  other  chemical  substances,  produces  violent 
decomposition  audi  heat ; 

"  Considering  that  plaintiff  was  entitled  to.be  warned 
of  any  danger  not  external  or  known  to  him,  and  that  de- 
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fendant,  by  the  nstare  of  his  basiness,  the  peculiar  risks 
which  may  attend  its  exercue,  and  the  express  provisions; 
of  the  said  statute,  was  bound  to  the  exercise  of  even  a 
consummate  care,  and  that  he  was  in  the  premises,  on  the 
contrary,  guilty  of  grave  negligence  ;         ■ 

"  Doth  overrnle  the  objections  to  said  evidence  taken  iit 
the  trial  by  defendant  and  reserved ;  :l^ 

"  Doth  allow  th(B  examination  of  plaintiff  to  remain  upoln. 
the  record  as  evidence,  and  doth  condemn  the  defendant 
to  pay  to  the  plaintiff  the  sum  of  |200  damages,  with  in- 
terest ^thereon  from  this  day,  and  costs  of  suit,  distraits, 
etc.,  reserving  to  abjudicate  upon  the  demand  for  coercive 
imprisonment,  if  cause  for  the  same  should  arise." 


Judgment  for  plaintiff. 
McQibhon  Sf  Major,  attorneys  for  plaintiff. 
Lacoste,  Globmsky,  BisdiUon  4*  Brosseau,  attorneys  for  de- 
fendant. * 


(a.  B.  M.) 


Coram  Tellisr,  J. 


March  81,  1888. 


THK  CITY  OP  MONTREAL  v.  THE  RECTOR  AND 
CHPRCHW4RDENS  OF  CHRIST  CHURCH  CA- 
THEDRAL. '■.        ■     .  ■  • .^ 

Exemption  from  taxes— Church— Special  Assessment— Z%  Vict* 
;.        I  (Q.)  eft.  73, «.  8.  j^ 

Hhu):— •That'the  Statute  88  Vict  (Q.),  c.  73, "g.  3,  exempting  chniches,  ' 
pareopagea  and  bishopa' palaces  from  the  payment  of  "all  taxes," 
/  includes  special  assessments  for  local  improvements. 

This  action  was  brought  to  recover  from  the  defendants 
the  amount  of  their  share  of  a  special  assessment,  imposed 
for  the  purpose  of  laying  a  drain  in  the  street  bounding 
one  side  of  the  defendants'  property.  The  property  in 
question  consists  of  a  church  and  parsonage  and  the  lands 
pertaining  theireto. 

The  defendants  pleaded  that  under  the  provisions  of 
the  statute  88  Vict.  (Q).  c.  78,  s.  8,  this  property  was 
exempt  from  taxation  of  any  kind.    The  statute  reads  as  - 


Uakar 

T. 

Liroai. 


i- 


14 


MONTftEAL  LAW  RKPOItn. 


IW 


City  of 
MaalrMl 

CsthmtnU, 


./ 


i 


follows :  Churches,  parsonages  and  bishops'  palaces  are 
exempt  from  all  taxes.  Institutions  occupied  for  char- 
liable  objects  are  exempt  from  municipal,  ordinary  and 

"  annual  taxes."      .  „  '  jr  «»uu 

The  defendants  further  pleaded  that  the  by-law  impos- 
ing the  assessment  was  unconstitutional  and  ultra  vires  ' 
and  that  being  imposed  on  the  basis  of  "frontage"  it 
could  not  affect  their  property,  which  only  abutted  on' 
the  street  in  which  the  drain  was  laid. 

P.  CMe,  for  the  plaintiff,  argued  that  in  the  interpre- 
tation of  all  exempting  statutes  a  distinction  must  be 
made  between  a  tax  and  a  special  assessment,  such  as 
the  one  in  qtiesfion.  The  word  "  tax  "  in  such  a  statute 
'  r^^lT^'**^**"^^  to  include  special  local  assessments. 
The  distinction  was  universally  recognized  in  the  English 
and  Amencap  courts,  and  by  all  authorities  on  the  aues- 

Plaintiffs' authorities  :— 
JZWton.  Mun.  Corp    p.  7t7-20;  Coa%,  Taxatibn,  p. 
146  et  seg.,  eit.    Lord  Coke  on  TbUiage ;.  4  Zabriski's  R   n 
886^0;  ^^  Taxation.  j|72;'Lra^ 

iVT.  T.  iJi*W«.  for  defendants,  contended  that' the  Amer 
lean  and  English  authorities  did  not  apply,  as  the  deci. 

*?L1"  ?^     ^''^  ^^  *"  interpretation  of  the  particular 
staJ^ute  before  each  court.    The  interpretation  of  our  own 
statute  wi^  clear,  the  intention  of  the  legislature  being 
^ide^tly  to  create  two  classes  of  exemption,  that  to     ' 
^educational  institutions  extending  only  to  ordinary  taxes 
and  that  to  churches  covering  impositions  of  every  kind' 
further,   the  words  "tax,"   "rate,"  "assessment."  aad 
others  are  used  indifferently  in  our  law.    The  American 
Authorities  also  recognised  that  the  distinction  between 
tax    and  "  assessment  "  could  only  be  considered  where 
special  benefit  had  been  proved,  which  was  not  the  case 
m  the  present  instance.  .  • 

^The  by-law  was  unconstitutibhal  and  illegal,  because, 
although,  imposed  in  literal  accordance  with  legislative 
permission,  on  the  basis  of  "  frontage."  it  wprked  unjustly 
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Defendanti\autkoritieii:— 

2  DatoH,  Mun,  Corp.,  p.  742;  p.  fjS,  Note  on  case  of 

Balltinore  v.  Cmetm,  Co. ;  Cuolet/,  Taxation,  pp.  20'7.660  et 

neq. ;  Hartlcagtle,  Construction  and  effect  of  statutei    dp 

89-161 ;  Maxtt^U,  SUtutes,  p.  99;  Cifj^  of  Montreal  Sr  The 

Ecclenoittca  of  the  Setninanj  of  8l.  Sulpice,  M.  L.  R.,  4  Q.  B.  1. 

-I'bllieb,  J. :— 
-In  the  interpretation  of  the  terms  of  the  exemptinir 
statute.  88  Victoria,  chapter  78,  section  8,  the  rule  laid 
down  by  Dwarris  (ed.  1881).  p.  699,  must  Jbe  followed  • 
"One  part  of  a  statute  must  be  so  construed  by  another 
•^that  the  wh«^  may,  if  ^sible,  stand  ut  res  magu  valmt 
'  qUampereat".^...  "As  one  part  of  a  statute  irproperfy 
"  called  m  to  help  the  construction  of  another  part,  and 
"IS  fitly  so  expounded  as  to  support,  and  give  effwt  if 
"  possible,  to  the  whole,  so  is  the  comparison  of  one  law 
"  With  other  laws  made  by  the  same  legislator,  or  upon 
'  the  same  subject,  or  relating  expressly  to  the  samtf  ^int 
"  enjoined  for  t^ie  same  realon,  and  attended  with  a  like 
"  advantage.    In  applying  the  maxims  of  interpretation 
'•  the  object  is  throughout,  first,  to  ascertain,  and  next  i^  . 
"carry  into  effect,  the  intention  of  the  framer.    It  is  to 
"be  inferred  that  a  code  of  statutes  relating  to  one  sub- 
"  ject  was  dictated  by  one  spirit  and  policy,  and  was  in- 
"tended  to  be  consistent  aud  harmonious  in  its  several 
"  part8  and  provisions.    It  is  therefore  an  established  rule 
,'  of  law  that  allact8^»^n:  maleria  are  to  be  taken  together 
as  If  they  wenTone  ll^w,  and!  they  ar^  directed  to  be  comJ 
"  pared  in  the  construction  o^  statutes,  because  they  ar^ 
•"conside&^  as  framed  upon  one  system  and  havihir  oiie 
"object  in- view"  „      f  -  */ 

If  this  case  had  arisen  under  art.  712  of  the  Mnni^Mpal 
Code,  th*  property  in  question  would  be  held  to  be  ex- 
empted. It  is  fc  general  principle  that^  exempting  statutes 
must  be  construed  strictly,  but  the  application, of  that 
rule  by  our  tribunals  will  be  found  in  ^e  decisions  of 
the  Court  of  Appteal  of  this  province  in  the  following 
cases  .^Corporatumof  Verdun  Y.The  Nwns  of  the  Omgrega- 
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turn,  1  D.  Q.  B.  I^p.  168 ;  School  Com.  of  St.  Roch  A-  Stm 
of  Quebec,  10  Q.  L.  R.  886. 

The  Supreme  Court  gave  a  liberal  construction  to  ex- 
emptioijs  in  the  case  of  Wj/lie  Sc  The  CShj  (tf  Montreal,  12 
S.  O.  Can,  B.  884.  The  remarka  oi  Mr.  Justice  Church  in 
rendering  judgment  in  the  case  of  the  CUy  of  Montreal!^ 
The  Eccl^Ucs  of  St.  Sulpice  would  seem  to  indicate  a 
similar  disposition  on  the  part  of  the  Court  of  Appeal, 
though  the^ecision  was  based  on  the  construction  of  a 
different  statute. 

It  is  clear,  from  the  terms  of  the  statute  in  this  case, 
that  the  legislature  intended  to  create  as  wide  an  exemp- 
tion as  possible,  and  one  which  should  cover  all  possible 
impositions.  This  had  b^n  already  done  by  art.  712  of 
the  Municipal  Code,  and  I  cannot  conceive  that  the  pur- 
pose of  the  legislature  was  to  grant  a  more  restricted  ex- 
emption to  property  'in  the  city  of  Montreal  than  that 
enjoyed  by  property  governed  by  the  dispositions  of  the 
Municipal  Code.    ;.  / 

I  find  a  confinniition  of  these  views  in  the  decisions ' 
rendered  in  the  province  of  Ontario,  and  mote  especially, 
in  the  case  of  Hapnesy.  Copeland,  refe^pd  to  in  Harrison's 
Municipal  Manual,  pp.  608-611. 

From  this  it  would  appear  that  ihe  law  of  Ontario  as 
regards  exemptions  resembles  our  Municipal  Code,  and 
that  the  courts  of  that  province  have  interpreted  it  in  a 
liberal  spirit.  ,/ 

.  The  English  and  American  attthoriti«fs  so  freely  cited 
must  be  received  with  caution,  and  with  considerable 
reservations,  as  the  spirit  and  tendency  of  out  legislation 
are  not  similar  to  those^of  these  States. 

Thejudgment  of  the  Court,  after  reciting  the  facts  and 
the  pleadings,  is  as  follows : — 

" Considfirant  que  I'exemption  de  taxes  reclamfie  paries 
dfifendeurs  se  trouve  dans  I'Actede  cette  Province,  88  Vic- 
toria, phapitie  73,  qui  a  £t6  pa8s6  pour  amender  la  charte 
de  lacit6de  Montr6al,  et  qui  dficrdte  dans  sa  troisidme  sec- 
tion  que  les  6glises,  presbytdres  et  palais  dpiscopales  sont 
exempts  tk  toutes  taxes,  et  que  les  6tabUssemenis  occupfa 
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poor  dec  fins  de  charit*  aqnt  ezempta  des  tazei  miinioi- 
pales  ordinaires  et  annuelles  ;  ^ 

"  Oonsidfirant  que  par  ces  dispositions  le  16gislatenr  OMkimi. 
parait  avoir  vouln  aocorder  une  exemption  plus  ^tendne 
aux  6glise8  prosbytAres  et  palais  dpiscopanx  qu'aux  6tab- 
li88enl^nts  occnp^s  pour  des  fins  do  oharitA ; 

"  Oonsid6rant  quo  dans  la  oharle  de  la  demanderesse  on 
y  volt  employes  indifftremment  et  comme  ayant  la  mdme^ 
signification  les  mots  iTan9ai8  taxt$,  impdts,  contributioru,  co-  ', 
lisatiom,  droUa  on  autres  charges  mumcipales,  et  les  mots 

vngluB  taxet,  rates,  atsessmenti,  imposts,  duttet  taid  other  muni- 
cipal diargei ;  '       ^ 

"Oonsid6rant  que  les  expressions  dont  se  sont  servies 
les  statnts  impliquent  I'idfc  qlie  les  d^Iises,  presbytdres  et 
palais  6piscopaux  sont  exeniipts  de  toutds  taxes,  imposi- 
tions, et  contributions  quelcohqnes,  g6n6rale8  ou^pficiales," 
ordinaires  on  extraordinair^  impos^es  pour  des  fins  d'a4. 
ministration  ou  d'am61iorations  pour  la  construction  * 
d'igouts  ou  pour  I'ouverture  de  rues  ou  plaees  publiques, 
.  .  .  .  a  maintenu  le  ditplaidoyer,  et  a  renvoy6  et  renvoie 

I'action de  la  demanderesse  avecd6pens,dis{raits; etc"     ^     • 
P. /.  Coyte,  for  plaintiff. 

Xq^etir  4*  liieUtf,  for  defendants. 


(N.  T.  B.) 


4  avril  1888. 


^    Coram  TjiaatmnKkv,!. 
OAKDINAL  V.  DORIOE  alias  DORIS., 
Piromesse  de  mariago—It^  de  Fexicuiei^DommagwItairas. 

JnQ*>-Qo.  Bi  pu  intionstMioS  oa  aatrement  oeloi  qoi  avait  pnunii  dew 
marier  cbuige  de  rteolation  et  reftue  d'aooomplir  aa  nromeweb  il  doit 
del  domn9ages-int«r«ta  i  Faatra  pwtie. 

Le  demandeur  dans  sa  declaration,  alldgae  que  le  d6- 
fendeur  a  conrtisi  sa  fiUe  Alphonsine,  ag6e  de  20  ana, 
pendant  mi  certain  temp?,  et,  qu'au  mois  de  mai  188t,  il 
V«»uiv,  &G  *  , 
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Taarait  d^and6  en  mariage,  demanile  qui  fut  airrMe  et 
e  mariag«  ftit  fix6  i  quelquea  joura  de  U  t  qu'apr*.  que 
lea  han^ailleH  mxumt  m  connuea  publiqpement  dana  la 
*-*!l*'^'  ^"  ***'"""**""'^  demanda  A  reculer  la  date  da  ma- 
nag**  l.qu'il  fut  (!onveiiu  qu'il  aurait  littu  en  juilh-t  188t 
\mM  qu'A  cette  date.  |e  dfifendeur  fit  encore  d6faut  de 
romplir  m  promenae  ;.qae  le  dfemandeur  lui  ayant  intinid 
qml  voulait  on  finir  d'uno  maniAre  on  d'uno  autre  dan. 
lea  quinzejoun.,  le  d6fendeur  c-essa  <rompUtement  de  vLi- 
ter  la  fanOrie  da  domaudeur ;  q^o  ce  refua  eat  an  inaulte 
lK>ar  le  demandeur,  sa  fiUe  et  sa  famille,  qu'en  dotre  il 
cauae  aa  demandeur  une  perte  p6ouniaire  pour  ddli^ttaea 
-  faiten  pour  lea  prfiparatifis  de  ce  mariairo.     Vm2L  eat 
pour  12000.00.  .  ^  T>? 

Le  dfefendeur  plaida  que  ce  manage  avait  toiyoara^Wre- 

CU16  da  conaentemenl,  ^ea  parties,  que  la  dite  Alphonaine 

.Cardinal  arait  toiyoanr  dit  qa'elle  attendrait  que  le  dl 

tendeu^  eat  obtenu  le  conaentement  de  aa  faiiUe  (du  d6- 

fendeur)  maia  que  celui-ci,  n'&yant  puobtenir  ce  conaen. 

tement.  et  ae  fiant  ,ur  le  d61ai  qui  lui  te  accord*  et  .or 

lea  promeaaea  de  la  dite  Alphonaine^diW.  ftit  oblig6 

de  ae  retirer  vu  I'oppoaition  de  aa  famille ;"  il  nia  lea  dom- 

magea  aoufferta.  all6gua  le  manque  de  miae  en  dem^ute, 

et  finalement  pour  aoheter  aa  paix  offrit  160.0©.-^      I 

tea         "^^^^  ^*'"°**'  *"  mfiritelea  propoaitiUa  auivan- 

lo.  Lea  promeaaea  de  mariage  6tant  nullea  coinme  por- 
tant  attemte  A  la  i^bertfi  et  A  I'ordre  public,  leur  inexficn- 
domm"  «"«-"«6me  n'entraine  aucune  reaponaabilitfi  ev 

2.  L'inex6cution  de  la  promeaae  de  mariage  n'entraine 
un  recoura  en  dommagea  que  loraqu'elle  eat  iiynrieuae  et 
de  nature  h  nuire  k  la  reputation ; 

8o.  Dana  I'eapdce  actuelle  I'iiyure^reprochee  an  dfifen- 
dear,  et  qui  eat  la  baae  de  Taction,  A  aavoir  qu'il  aurait 
manqa6  k  aa  promeaae  et  aacrifi6  la  fi|le  du  demandeur 
que  parce  qu'elle  appartenait  4  un^  famiUe  pauvxe,  n'eat 
pasprouvfie;  >  ' 

^  4o.  U  mariage  prqjetfi  a  6t6  recul6  pour  des  motifa  86- 
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^ninTT     ?"•  ^'"  P*'"**  «*  ^"  »«"  con«,„tement 

Jo.  U  d6f«nd.mr  n'«  jamd.  m  mi.  en  demtmw  d'ex*. 
outer  la  pr«m.«i««  do  mari»g«,  la  nptiH<;ation  Atablie  n'*- 
tant  paa  ano  miso  en  demetSl,, 

^'';  ':;!■  P'***"**'*''  dommagw,  invoqnii,  ne  peuvent  «tre 
n;coUv^«  du  d^fendeur  parce  qu'il.  „«  .ont  pa.  nne  .ui  e 
d.recte  dc  I'lnet^^oution  do  la  pwnie..e  do  matiago  "  nl 
stranger,  an  d^fondeur  et  .ont  po.t6riea«  A  I'actZ 

J^e  jngement  .uivaut  a  maintenu  raction  — 

"  La  Oour,  etc..      ,  , 

Hin-?'r'i*n"^*.^''''P'*"  •'^''^'^  '^"'*»"*  Alphondne  Oar. 
dmal,  la  fille  mmeure  dirdomandeur,  le  d6fendenr  la  de- 

Tsfit    «„'"  TT  •°/«™'»»^««''  dan.  le  moiad'avril 

juaqu  an  8  do  n^  .uivant.  pni.  encore  retard*  d'nne^nin- 
za.n|.  pn,.  jusqu'aprd.  le  temp.  de.  .em.ille^  pni.  fixfi 

sur  la  demando  et  .nr  le.  repr6.e6tation.  du  dfifendeur 
qui  diw  t  vouloir  .urmonter  Toppcition  qne  .e.  parent. 
para.««,ent  avoir  au  dit  mariage.  bien  que  leTtf^ndeur 
6tant  lui:m6mo  m^eur.  di.ait  6tre  fermement  d6oid6de  le 

dit  IfiZ  "i^"'.  '  dfifendeur  ayant  Iai..«  p.«.er  Je 
d  t  Ifiimejour  dejniUet  .an.  fairec6l6bwr  le  dit  mariaire 
et  ayant  demands  „n  autre  d61ai;  le  demandeur  lui  3 
da^n  nouveau  r6pit  de  quinze  jour..  Tayertii^ant  aveo 

Oonsidfirant  qn'A  cette  demidre  mira  en  demeuie  le 
d6fendeur  promit  une  rtpon.e  immMiate,  mai.  qu'il  n  W 

iln^d^v  ^''^^  •^  **^"^*'"*'  ^"  demandeur  et  a 
rompn  d6fin,tivement  par  .on  .ilence  et  wn  absence  aveo 

sa  fiaucfie  et  avec  le  demandeur^et  arec  s»  famUle  • 

Uonsidfirant  que  le  d6fendeur  ayait  en  tout  le'temrw 

fitait  possible,  la  pr6tendue  opposition  de  ses  parents  que 
le  demandeur  ne  pourait  convenablement  liijZi;         " 
une  plus  longue  temporisation  4  moins  de  com^S 
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M  flll^anx  yeux  da  public  «t  de  r«xp<Mer  ainiti  qae  Iai» 
m«ino  in  ridicule  et  an  mAprit ;  que  le  dAfondeiir  «  con'- 
■Umnient  ujUf  dn  Taux  pr6textea  et  fait  preuve  de  mauvaiae 
foi  dana  ii««h  mpporta  avec  iia  flancte  et  avim  le  demandeur 
ot  quil  a,  finalemunt,  par  aa  rupture,  manquA  A  m  parole 
d'honnAte  hoinme,  comjtromettant  graveuiettt  aax  ydiu 
du  public  cellA  qu'ildevait  A{x>UMer-, 

"  Conaid^rant  qiitai,  par  ^ncpnatanco  ou  autretnent  «e- 
lui  qui  avail  promia  de  ae  marier  change  dfe  r^aolutiofa,  il 
doit  doa  doramagea-iutfirdta  qui  a'arbitront  anivant  lea 
oircon«tan(;oa ; 
*•  OoiiBid*rant  quo  dans  Teap^ce,  I'affront  fait  an  deman- 
deur loi-mtmo  daua  la  pe^onne  de  a*  fiUe  mineure,  de- 
venu  une  inaulte  pnblique  par  la  notoriM^  qui  en  eat  r6- 
Buh6e  et  lea  rumoura  d^Hagriablea  auxquollea  il  adonu^ 
lieu,  donnc  au  dcmau(|cur  1«  droit  d  une  r6paration  civile 
pour  lea  dita  dommAg«8-int6r«ta,  ainai  qu'un  recoura  pour 
lea  dfipenaea  qu'il  a  6t«  obligfi  de  faire  «n  vue  du  dit  ma- 
nage projeti,  leaquellca  a'61dvent  k  la  aomma  de  $^0M ; 

"  Couaidferant  que  Toffre  et  la  conaignation  faitea  par  le 
d6fendenr  de  la  dite  aomme  de  $60.00  pour  toute  indem- 
nit6  A  raiaon  de  IjR  dite  rupture  de  promeaae  de  manage, 
•out,  aouB  lea  ciijbonatancea,  tout-A-fait  inauffiaantea  et  ne 
couvrent  paa  lea  dommagea-intfirdta  auxquela  le  deman- 
deur a  droit ; 

"  Oonaid^lpant  que  lea  motifa  all6gu6a  par  le  difendenr 
dana  aa  d^fonae  po^  ne  paa  avoir  donn6  auiife  k  aa  dite 
promeaae,  aont  auipi  inauffiaanta  et,iie  peuvent  dtre  ao- 
cueillia;  j..-*         , 

"  Oonaidfirant  que  le  demandeur  n'a  droit  qu'aux  dom- 
raagea  aoufferta  par  lui  lors  de  I'inatitution  de  Taction,  et 
non  aux  dommages  aubaiquenta  pour  leaqnela  il  n'a  paa 
prodnit  de  demande  auppl^toire,  que  cea  dommagea  aouf- 
ferta avant  I'inatitution  de  i'action  aont  arbitr^a  par  la 
cpur  k  la  aomme  de  #100.00,  laquelle  ajout6e  k  celle  de 
♦60.00  pour  dfepenaes  prfiparatoirea  au  manage,  forme  an 
total  de  1160.00,  pour  hiquelle  aomine  il  doit  y  avoir  juge- 
ment;   -fV-.:.  \ 

__"  Rejette  lea  dfilensea,  clfclare  lee  offrea  et  conaignation 
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dour  U  ^itfl  Miiunui  de  |160j00  •v<m)  iuU«r«t  do  «?e  joar  «t     *^~» 
l««  dApoiiii  diatraitM,  etc."  .      uJiU. 

ragnutlo,  naioH.  Sonin  if  (hmin,  •vooatt  da  doi^indeur. 

/V^/rw/zniM  4- Y^/oii/rtiVwf,  avwats  du  d6f«nd«ar. '-^  '' 


7  ayril  1888. 


Coram  Tii.Liirti,  J. 
Damk  MfiTATER  ilimuAUTft  v.  Damk  MOVffT.  w  Vw. 

/i«<m«c<um--/tw<r««— /¥«%««_ J^rt  A  Nnterdktim^ 
Ckmtrat  (mt4rieur. 

!••  ni^me.  aff.l.  qu«  l'li^nllcU,.i.  pour  prodi^iW,et  noUunm«nL 
un  <«,Dtr.t  fait  ,«r  i.n  Ivmgne  ,v«nt  ion  Intonjlctlon  Mt  validto 
ooinma  l«  wnUt  celul  d'un  piodigu.  da,»  te,  o.«„e.  ciroonaUno* 

La  demaiidoreiM,  belle-acDnr  de  la  dfifendereaae,  afris- 
aant  en  .»  qualit6iae  curateur  k  son  mari  interdit  comme 
ivrogne  d  habitude,  all^gae  dims  aa  dfifclaration  :  que  aon  - 
mari  vivait  aveo  la  acear.  la  d6feiidere«w,  ot  6tait  un 
ivrogne  auquel  la  boisaon  avait  fait  perdw  en  grande 
partie  sea  facultfca  raentalea  ;  qu«  la  dfifendereaae  profitant 
de  l'6tat  du  dit  interdit  lui  avait  fait  aigner  le  premier  de 
juin  1888  d^vant  le  notaire  Longtin.  une  obligation  au 
montant  de  $800.00  portant  h^pothique  aur  le  lot  991  du 
quartier  Ste-Anne,  dana  la  cit6  de  Montreal;  que  la  dite 
obligation  fui  donnfie  aana  conaid^ration,  et  que  le  dit 
interdit  ne  ddvait  abaolnment  rien  k  la  dite  ddfenderesee  • 
que  le  dit  mari  de  la  demandereiae  Aa-qualit*  fit  interdit 
pour  mogneri^  quelquea  moia  plue.tard,  aavoir,  ]e  28 
aeptembre  188ff,    Xa  demandereaae  *a-qualit6  condut  k 
ce  que  UJte  obligation  aoit  d6clar*e  nulle  et  k  ce  que 
lenregiat^eift  du  jugement  k  intervenir  serve  de  radia- 
tion d'hypotjiidqne  aur  le  dit  lot  d6crit. 
La  dgfendereaae,  outre  one  defense  an  fond  on  fWta, 
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plaida  4  Taction  une  exception  allSgnant  qu'an  temps  de 

la  si^atnre  de  la  dite  obligation  le  dit  interdit  avait  la 

plenitude  de  ses  facnlt^s  mentales  et  de  ses  droits  civils ; 

qne  la  dite  d^fendex^se  avait  donn6  consideration  pour 

)a  dite  obligation  qnfi  n'6tait  qua  le  paiement  d'nne  £gale 

'  Bomme  de  |800.dd^tt%lle4tti''avait  pr6t^  ant^rienrement ; 

qne  le  26 Janvier  1886,  laddfenderesse  dument  antoris6e 

.  dnrait  transports  la  susdite  obligation  k  la  Montreal  Loan 

and  Mortgage  Company,  de  Montreal,  et  que  ce  transport 

fat  enregistrS  et  de  plus  signifiS  k  la  demanderesse  di- 

qualitS  avant  Tinstitution  de  la  prSsente  action,  savoiiv 

le  8  avril  1886,  que,  par  suite,  la  dSfenderesse  n'est  plus 

la  cr6anciere  de  la  demanderesse  ^js-qualit6  et  que  cette 

dernidre  devait  s'adresser  a  la  dite  compagnie.  \ 

Le  jugement  snivant  a  maintenu  la  validity  de  la  dite 

obligation  sUr  la  question  de  Ipi  et  de  fait : —  -  ^ , 

"  La  Conr,  etc......       v  *    ' 

"  GonsidSrant  que  I'interdiction  de  toute  personne  inter- 

dite  comme  ivrogne  d'habitude  a  les  m^mes  effets  que 

ceux  que'donnent.  les  loi§  en  force  en  cette  province,  dans 

le  cas  d'interdiction  de  toute  personne  pour  cause  de  pro- 

^digalitS;     -  ,    -      '  I 

"GonsidSrant  que  les  eontnits  faits  par  un  prodigue 
avant  son  interdiction,  sont  valables,  quoiqn'il  fut  dds 
lors  prodigue,  et,  que  ce  n'est  que  la  sentence  d'interdic- 
tion qui  le  rend  incapable  de  contractor  ;        .  ,       * 

"GonsidSrant  qu'il  ressort  de  la  preuve  que  Thomas 
McVey  6tait  capably  de  contractor  k  la  date  du  ler  juin ' 
1888 ;  et  qu'une  preuve  ^nSralede  ses  habitude?  d'iyrd- 
gnerie,  ant6rieures  et  post6rieures-&  cette  date,  ne«au|ait: 
le  faire  declarer  incapable  de  conti^a^ter  ce  jour-14 ; 

^*Gotnsid6rant  que  le  dit  Thomto  McYey  a'consentiaes 
actes  et  billets  qui  out  6t6  acceptSs  comm6  bons  et  Ta- 
lables  par  la  denianderesse,  ds-qualit§,  quoiqne  consen|i8 
les  9  avril  et  29  aout  1888  ;  , 

"  Goi&id6rant  que  la  dSfenderesse  a  fourni  bonne  et 
laUe  consideration  pour  I'obligation  du  ler  juin  1^88  ;^t 
que  le  dit  Thomas  McTT^^y  6tait  cai>able  dela  lui  consentir 
cejonr-l&,et  oonsidSrant  que  la  demanderesse  ds-qualit 
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n  a  pas  prouv6  lea  slKgations  essentielles  de  sa  dficlara-       mi 
tion   a  renvoy6  et  reuvoie  .fion  action  avec  dfipena,  dis-     M«t^, 
traits  A,  etc."  *^    '  McW. 

GremshieUb,  Guerin  ^  Greenshidds,  ayocBts  de  la  deman-  "^      , 
deresse  is-qiialit^.  ' 

>  ^ /^»*"  4*  <^«»»P.  avocals  de  la  dgfenderesse.  ;    ^^ 

.       (J.J.B.)  ;       , 


21  mars  1888. 


Ci»ra»»  WuBTELB,  J. 


COLLETTE  et  il  v.  LEWIS  bt  al. 

Vente  d  terme—Lieraison—TnsolvabaUi—R^HsemdroU. 
Jug*  t-Qn'an  vendeur  qui  accorde  4 1'acheteur  un  d61iu  poor  le  paiement 

™«S;i' T""^""' T^"*  *"■"''* '^"«'" ''«  "^"^  >«»  W^l^hw^diM* 
n?,  w,  K?T  d««  gar«nti«i,4  moim.  qne  I'achetenrjw  soft  dwe- 
nu  insolvable,  de  mani^w  A  ce  que  le  vendeur  Boitdans  un  danger 
imminent  de  perdre«a(*6ance ;  et  un  plaidoyer  iune  action  rtclamL 
des  dommages  pour  d«aut  de  livraison,  qui  n'alligne  pas  oette  inaol- 
vabiht^  eat  mal  fond^  en  dwit  et  pent  flL«  «nv^^  r  Spon^ 

Les  demandeurs,  marchands  de  gros  de  Montrfial,  ache- 
t^rent  des  dfifendeurs  dans  le  mois  d'avril  1887  (jertaines 
marchandises  s'^evant  k  plus  de  1700.00,  aterlne,  savoir. 
k  SIX  moisde  I'enToi  desdites  marchandises.  Vers  lemois 
dp^jmn  les  dfifendeurs  livrdreilt  aux  demandeurs  des 
fichantiUons  sur  lesquels  ces  derniers  vendirent  toutes  les 
dites  marchandises.  mais  pins  tard,  les  vendeurs  reftisd- 
rentde  hvrer  les  mirchandisea  vendues.  De  li  Taction 
en  dommage  pour  tljOOO.OO. 

^tes  dfefendeurs  plaiddrent  qu'ils  avai  Jnt*  reftis6  ^e  li- 
^r  les  dites  marchandises  paroe  que  les  deiiiandeurs 
navaient  pas  rempli  leurs  obligations  enven  eux ;  que 
vers  le  14.  juin,  un  de  leurs  billets  promissoires  devint 
dft  et  que  ne  pouvant  le  rencontrer.  il^  dirent  le  renou- 
veler  4  un  mois,  et  qu'A  cette  dernidre  ^ate  ils  dArent  le 
renouyeler,^ .  J    . 
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fendeurs  ne  purent  collecter  le  chiqne  qu'en  allant  pin- 
siears  foia  &  la  banqner  " 

Leg  demandenrs,  outre  une  rSpo^se  sp^ciale.  en  fait,  r^- 
pondirent  en  droit  k  cette  exceptioji  que  ces  raisons  n'6- 
taientkpte,  en  droit,  nn  plaidoyer  siiffisant  &  Taction  et  ne 
justifiaient  pas  I^s  difendeurs  d'^vWr  refusS  de  livrer  les 
dites  marchandises.  ? 

Qette  rfiponse  en  droit  fut  m'aintenue  et  I'exception  ren- 
voy6e. 

Yoici  le  jugement : — 

"  The  Court,  etc... 


"  Seeing  that  the  plaintiffs,  by  tieif  action,  claim  dam- 
ages from  the  defendants,  which  they  allege  were  caused 
r    by  the  refusal  of  the  defendants  to  deliver  a  certain  quan- 
tify pC  goo^s  for  the  payment  of  wl^ich  a  term  or  delay  of 
six  months  had  been  granted  ; 

"  Seeing  that  the  defendants  have  pleaded  by  th^ir  said 
peremptory  exception  that  they  refused  delivery  of  the 
said  goods  unless  the  plaintiffs  ga^e  to  them  security  for 
the  payment  thereof  at  the  expiration  of  the  term  by  a 
note  satisfactorilyendorsed,  because  the  plaintiffs  after 
the  sale*^J»ad  asked  for  and  had  obtained jrenew|as  in  part 
of  a  n^te  oY  t^i^eirs  held  by -the  defendants,  and  because 
they  l^d  had  Id  present  the  cheques  given  to  them  by 
the  plaintiffs,  on  account  of  such  no|e,  several  times  before 
obtaining  the  mon^,  and  that  ii  Consequence  thereof, 
they  Were  not  obliged  to  deliver  the  said  goods,  unless 

proper  security  was^reviously  given  to  them  for  the  pay- 
ment of  the  same ;  j        ■'     , 

"  Oojsideritig  tha1(  whep  a  delay  for  payment  has  been, 
granted  as  in  the  present  case,  the  seller  is  obliged  to  de- 
liver the  thing  sold  to  the  buyer,  unless  the  latter,  since 
the  sale,  has  become  insolvent,  so  that  the  seller  is  in  im- 
i^inent  danger  of  losing  the  price ;       '. 

"  Gonsidering  that'the  defendants  have  iiot  alleged  that 
-the  pkintiffis  Imd  become  insolvent,  and  t^tit  the  facts  al- 
leged in  their,  peremptory  exception  were  pot,  in  kw,  of4 
nature  io  relieve  them  from  the  obligation  to  deUve  r  the 
goods  sold  by  them  to  the  plaintiffs,  and  that  theTsaid 
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factB  eyen  if  prored,  would  not  repel  ihe  claim  of  the 
plaintiffs  for  damsfi^s ; 

"Oinsidering  that  the  saii^^^  peremptory  exception  is 
therefore  insufficient  in  law  ; 

"Poth  maintain  the  said  rtitecial  answer  in  law  or  de- 
mi^er  and  doth  disqaiss  the  said  peremptory  exception 
witlUcosts  rfw/rai/*,  etc," 

J^.  Beauchamp,  avocat  des  deman^eurs. 

mMaster,  Hutchinson,  Weir  Sf  Madmnan,  avocat  des  dfe 
fendeurs. __-_^ '  t  > 


(j.  J.  B.) 


f. 


I88B. 
Oolletto 

V. 

Lewii. 


.^jJLll..-j. 


ar  IS  in  im- 


9  f6vrier  1888. 
Cbraw  Mathieu,  J. 

Da»e  MfiNAED  V.  HAMBEAU 

ServUudes—CU^  de  Montr4al-Rues-rmUH-Oarantie-i^Im- 
petises  et  anKeiiarations. 

JuG«:-la  Que  dam  laCiW  de  MontwSal,  nn^endeur  d'an  lot  de  term 

endehoiB  de  ]« ligne  fix6e  p«  le  pl«i  homologu*  de  la  CSt^.  dans  lea 
Z  r.l"T^**"  ^*"  *"  oaverte8.eet  tenadegarantir^SShS 
teuroontwcette  aervitnde,  »  moinade  convention  cSfawimet  IV 
cbetenr|,enac«d'6victionpeatfld«^ilierlavente.     "*"^*'''^ 

denr  tontea  leii  impenaea  et  amfllorationa  qu'il  aora  ikiles  aor  oe  lot^^ 
En  1886,  la  demanderesse  re^ut  du  dfifendeur  une  pro- 
messe^  vented'un  lotde  terre  8itu>  ai,  quwtier  St-Louis, 
rue  St-Hypolite,  pour  #828,  payable  daiw  deux  ajis,  k  la 
conation  que  I'acheteur  ferait  ui^eou  plu^ieurs  bfttisses 
8ur  Je  dit  terrain,  d'une  valeur  d'liu^moins  #l,a00.00.  et 
qn  apr^s  pourvoir  qu'if  n'y  aurait  paS  de  privilege  d'ou- 
v^iers.  1  acheteur  aurait  droiU  sou  titre  sous  quinae  jours. 
JjA  demanderesse  afin  d'y  batir  une  maison  se  mtmit  d'un 
permis  sigu^  par  I'inspecteur  des  bfttisses ;  elle  fit  charier 
ses  mat6naux  sur  les  lieux,  commencer  m«me  sa  construc- 
tion,  et  fit  poftV  dftH  tuyauT  6  I'sau.   Alow  que  la  malsuu ' 


fit  pffftir  dftH  t 
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en  6tait  k  son  denxieme  6tap:e,  la  demanderesse  fnt  noti- 
fi6e  verbalement  par  le  difendeur  que  le  Oonseil  de  Villa 
de  la  Cit6  de  Montreal  avait  antorisd  rouverture  d'uu^e 
rue  projetSe,  appel6e  Elm  Strea,  passant  fL  travers  le^dit 
lot  yendn,  et  qu'en  vertu  de  la  loi;  la  Oitfi'  n'^tait  pas  t0- 
nue  d.'indemniseir  les  propriStaires  qui  anraient  constrtdt 
des  Mtisses  sur  le  parcours  de  ]^  rue  projetSe.    En  effet, 
quelque  temps  qprds,  la  demanderesse  fut  notiii^e  de  dis- 
continuer  ses  travaux  et  de  le^  faire  d  ses  risques  et  perils. 
Sous^fies  ciroonstances  la  demanderesse  d^t  diseonlinuer 
Tavaux. ,■■."■.  ^,;  -■     "        ■     ,   Y"/-"'    '''  " 
Dans  son  action,  la' demanderesse  alldgne  qu'en  traver- 
sant  le  dit  lot,  la  rue  projet6b  fni  e:pldye  toute  sa  valeur, 
•   etque  si  le  d§fendeur  I'eut  inform^  de  ce  iaiCelle  n'aurait 

pas  achet6;'qu'elle  se  trouve  ainsi  sn^et  4  Eviction,  et  que 
les  domm&ges  qu'elle  eA  soufire  kont  de  ll.aS'Z.OO. 

Le  22  Janvier  1887,  >  demandereisse  protista  led6fen- 
denr  d'aypir^  consentir  la'i^iliation  de  ladite  promesse 
de  vente  et  au  paiement  de  11,887.00.  L'action  contient 
les  mdmes  conclusions.  \,         '    « 

Le  ddfendeur  r6pondit  qu'il  avdt  promis  devendre^ 

mais  que  la  demanderesse  n'est  pas  tenue  d'acbeter,  et 

qu'il  n'6tait  pas  garant  du  trouble  dont  ejle  se  plaint ;  que 

c'dtait-4  elle  a  s'enqu6ri*.du  plan  homologu6  et  des  rdgle- 

ments  de  la  Oit6.  v&  ' 

"■.«*■      ...■.  ■  ■  • 

LaCour  a  rendu  jugement  enlavenrde  lademande-X 

resse,  dans  les  tem\es  8uiyants{:  ' 

"La  Cour,  etc....  ' 

**  Attendu,  etcj  {faits  de  la  cause.) 

"  Gonsid^rant  que  par  la  section  167  du  chapitre  61  des 
Statuts  de  Quebec,  de  1874,  87  Victoria,  U  Corpiiation  de 
laCit6  de  Montrfeal,  pent  faire  ti^er,  fixer  et  d6temiin,er 
en  tout  temps,  des  rues  dans  toute  I'Mendue  dek  limites 
de  la  Oit6,  et  employer  a  cet  effet :  un  arpentenr  on  autre 
personne  comp6tente,  pour  proc6der  k  tracer,  fixer  et  tei- 
miner  telles  rues  ;  > 

"  Attendu  que  par  la  section  168,  du  dit  $tatut,  le  dit 
J^yentenr  on  autre  employfe  doit  layer  dea  pIrtib  tfn  tvt.it' 
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>itre  51  des 


tea,  indiqnant  les  dites  rues,  taut  celleB  qui  existent  que 
celles  qu'il  trace  et  fiie  en  vertu  du  dit  statnt  j 
'"  Attenduque  par  la  secfion  170,  il  est  d6cr6t6  que, 
lorsque  le  plan  d'tin  quattiertie  la  dite  cit6  sera  termin6, 
la  corporation  s'adresseraA  »0(iur  Sup6rieure,  afin  d'obte^ 
nir  la  c^^rmation  du  dit  plan ; 

*"  Attendu  que  par  la  section  171,  il  est  d6c^t6  que  tout 
tel  plan,  quand  il  aura  6t6  confirm6  par,  1^  diU  Cour  Su- 
p6rieure,  sera  final,  d6finitif  et  obligatoi^e,  pour  la  dite 
corporation  et^pour  les  proprikaires  y  int^ress^s  et  potir 
toute  autre  personne  quelconque,  et  que  nulle  indemnit6, 
ni  doiQmagcis  ne  seront  demand^s  ni  accordfes,  lors^de  I'ou- 
verture  des  dites  nouvelles  rues  designees  sur  le  dit.plan, 
pour  constructions  ou  ain^liorations  quelconques  qpe  les 
'  propriaaires  ou  autres  personnes  auraient  faites  ou  M% 
faire,  aprds  la  confirmation  du  dit  plan,  sur  aucun  espace 
de  terrain  r6sery(&  pour  ],es  dites  rues ; 

"  Attendu  que  pur  la  section  178^  la  dite  corporation  a 
tons  les  ponvoirs  n^cessaires  pour  ouvrir  et  livrer  k  la 
circulation  publique,  quand  ellele  tfouvera  avMitageux 
et  dans  Tintferfit  de  la  c»t6,  des  rues  qui  sont  tracfies  ^ur 
res  dits  planks ; 
.     "Attendu  que  par  la  section  21  du  chapitre  68  des  sta- 
tuts  de  Qu6bec  de  1879,  42-18  Victoria,  il  est  d6cr§t6 
qu'unqgtixpropriation  doit  avoir  lieu,  tous  le*  cinq  ans,  la 
premiSre>ymit  dA  6tre  poursuivie  dans  le  courant  de 
Pannfie  1886,  djimmeubles  ou  de  partie  d'immeubles  appar- 
tenant  i  des  ptoprifitaires  <^ui  au^ent  «rig6  des  bdtisses 
permanentes  sir  la  nouvelle  ligne  indiqu6e  au  plan  fait 
en  vertu  de  la  Isection  160  du  dit  acte,  S7  Victoria,  chapi- 
tre61,  dans  leei  rues  sjijettes  &  ouverture,  suivant  le  dit 
plan,  pourvn  qiie  tels  propci^taiaes  aient,  avant  de  bfttir, 
obtenu  de  rinspjacteur  de  la  cit6,  un  trac6  de  la  nouvelle 
ligne,  et  ^u'ila  aient  praduit  un  certificat  du  dit  ins^c- 
teur,  aprte  qne  14  b&tisse  aurait  616  6rig6e,  k  I'effet  qu'ils 
s^  sont  conform6fii  Ik  la  dite  nouvelle  ligne  ; 

"  Clonaid6rant  4W'il  est  6tabli  au  dossier,  etd'ailleurs  la 
chose  n'est  pas  coi^testde  par  le  d6fendeiir,  qiie  ceite  partie 
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comprend  dans  son  dtandna  qnalOTze  piede  h  la  profon^ 
deur  du  dit  terrain  et  pnze  pieds-et  hnit-dixidmes  de  pied 
sur  la  fafade  iaur  tontfe  la  longueur  et  que  cette  rue  se 
trouve  8°ur  les  plans  de  la  dite  oit6  de  Monlrfial,  faits  con-, 
formSment  aui  dispositions  de  la  loi  ci-d^ssus  inentionnfie 
^ui  ont  §(6  homologn68  par  la  Oour  Sup6rieu».  le  2a 
juiniattK  *  "  ■' 

"  Consid6f ant  qu'il  rfisulte  des  faits  ci-dessuset  de  la 
loi  que  le  propri§taire  du  dit  lot  d6  terre  ne  pent  con- 
struire  sur  le  dit  terrain,  A  I'endroit  fi±6  par  I'fetablisse- 
ment  de-la  dite  rue,  sans  courir  le  risque  d'fitre  eXptopr^6 
swas  indemnity ;  .'  I    * 

,  "  Oonsid6rant  que  par  j*article  14*72  du  Code  Civil,  la 
vente  est  xm  contrat  par  lequel  une  personne  donne  une 
chose  d.  une  autl-e,  et  que  par  I'article  1068, 1'obligirtion 
de  donner  comporte  celle  de  livrer  la  chose ; 

"  Consid6rant  que  par  I'article  1492,  la  d61ivrance  est 
"la  translation  de  la  chose  Tendue  en  la  puitfsance  et  pos- 
session de  I'acheteur,  et  que  par  I'article  1498,- I'obligation 
dedfilivrer  est  rempjie  de  la  part  du  yen4teur,  lorsqu'il 
met  r^heteur  en  possession  actuelle  de  la  chose  ou  con- 
sent qu'il  en  pfreniie^  possession,  tout  obstacle  en  6tant 
dcart6|  /   "^  * 

"  Gonsiddr^nt  qu'il  est  6tabli  que  le  d6fendeur  en  cette 
cause  ad61ivr6  I'inuneuble  dont  il  est  question  ^  Ja  de- 
manderesse;  ' 

"  Oonsid6rant  que  par  rarticFe  14'78,  la  promesse  de 
vente  avec  tradition  et  possession  actuelle  6quivaut  k 


,  "  Gondd^rani  que  par  I'article  1491,  le  vendenr  n^e^t 
.jpai  seulemeiit  tenu  a  laddlivrance  mais  est  aussi  tenu  & 
lia  g^rantie  de  la  dhose  vendue,  et  que,  par  I'article  1606 
la  gjirantie  que  I9  vendeur  doit  h  I'acqu^reur,  est  pu  legale 
ou  conventionnelle,  et  quQ  I'nn  des  objets  de  cette  gtoati- 
tie  6st  r^viction  de  la  chose,  dn  tout  on  en  partie  ; 

"  gonsidirant  que  par  I'article  ^607,  la  garantie  legale 
est  suppl66e  de  droit  sans  stipulatioa  dans  ^  contrat  de 
vente  et  que  par  I'article  1508,  levehdeur  est  oMig64e 
-4iwit-AjfMM»iif4^'hetenr  de  I'feviietioffde  lA'lrtalitgW^ 


■  k;.  . 
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de  la  partie  de  I»  chose  vendue  h  raison  de  quelque  droit 
exiatant  Ha  temps  de  la  vente  et  anui  4  raison  des  oba»- 
^  geB^non-dficlardes  ni  apparentes  an  temps  de  la  vefite ; 

"  Considfoant  que  par  I'ayticle  1619,  si  rh6»it&ge  cejidu 
86  trouve  grev6  sans  qn'il  en  mt  6t6  fait  dfiojaTation  de 
;  servitude  non  apparei^te,  et  tqu'elle  roit  de  telle  importan- 
'  rfje  qu'il  3E.ait  lieu  de  p/i^sumerque  Pacheteurii'aurait  pis 
achet6  s*il  en  i^vait  6t6  instruit,  il  Jieut  demander  I'annu- 
lation  de  la  vente  ou  une  indemnitfi  h  son  c^oix,  ou  dans 
I'un  et  dans  I'autre  cas  il  pent  intenter  son  action  aussitdt 
q^'ll  est  informs  derexiutence  de  la  servitude ; 

."  Oo^sidfirant  que.^ar  farticle  SOt,  la  constraetfon  des 
chenjins  se  classe  au  nombre  des  servitudes  fitablies  par 
laloi;       ■■....■■■,;■■■.■■-.;,  V-  '^^       f  ••  ,  . 

"  Consid6rant  qu^  par  Tarticle  1621, 1'ichSteur  petit  se 
prfevaloir  de  Tobligation  de  garantie,  lorjque  sans  I'inter- 

^.?*.x°?5'*"  J"««°*«»*  »1  «^"aet  la  chaWe  sur  cet^  chose, 
sil  6ta^lit  que  cette  admission  dst  faite  if  raison  d'un  droit 
quiexistaitau  teinM,delaYente;*        v 

"  Considferant  que  la  servitude  ou  |a  charge  impos6e 
sur  limmeuble  en  question  par  li  confection  der  plans 
susdits  et  de  leur  homologation  suivani  la  loi,  existait  au 
temps  de  la  promesse  de  vente,  dont  il  est  question  en 
cette  cause,  et  qu'elle  est  de  telle  importance  qu'il  y  a  lieu 
de  pr§sumer,  que  I'achfetepr,  la  demand^resse,  n'aurait  pas 
achet6  si  elle  en  aviuti6t6  instrtiit^     >  • 

"  Oonsidlrant  que  par  Tarticle  1616,  Ip  vendeur  est  tenu 
de  rembourser  ou  de  faire  rembourser  %  I'acheteur  toutes 
les  reparations  et  ameliorations  utiles  ^u'il  a  faites  sur  la 
chose  vendue  suivant  leur  viilenr;v 

"■CoHsidferaatrque  la  valeur  de  constructions  oommen- 
c6es  sur  ledit  tem^  et  des  autres  travaux  fsits'^^par  Ipt 
dite  demanderessp,  n'est  pas  parfaitemjbnt  6Ublie  par  la 
preuve,  et  qu'il  y  a  Ueu  de  faire  constater  cdtte  valeYir  oar 
experts;     V     "^  0  : 

"A  d6clar6  et  d6clare  lesdfifwiseiBdu-ditdtfendeur  mal 
fondfies,  et  Taction  de  la  dite  demanderesra  bien  fond«e; 
et  a  dfeolart  etd^l^re  ladite  prpmesAiJA  v^nte  d«  n 
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condamn6  ot  condamne  le  dfifendeur  k  rembonrser  k  la 
dlmanderease,  la  valeur  des  inat6riaui  et  d<^8  travaux 
qu'elle  a  mis  et  faits  sur  le  dit  immeuble,  laquelle  valeur 
^  sera  6tablie  par  experts  et  gens  k  ce  connaissant  sons  lea 
dispositions  des  articles  822  et  suivants  du  code  de  pro- 
cedure civile,  lesqnels  experts  seront  nommfis  par  les  par- 
ties, sinon  d'offico  par  cetto  Cour,  d6pens  r6serv6s." 

Irfircau  4- Brwfeur,  avocats  de  la  demanderesse. 
Oeoffrian,  Dorion,  Lajteur  4.  Rin/ret,  avocats  du  d6fen- 
deur.  -  .         . 

(J.  J.  B.)  •  . 
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18  f6vrier  1888. 


'        i  FORTIBR  V.  SAUVfi.      . 

/     I    Assditt — Action  en  dommuge — Pr^ve. 

Jto4.^e  dansnne  caJseen  dommage  pour  aawut,  le  plaidoyer  de 
coupable  f«t  devant  la  Ck,ur  du  Re«x.rfer  dans  une  pouLite  ^^m^^ 
nelle  0our  le  mtoe  a«.ut.  eat  urie  adini«ion  du&itT  iwt 
dont  M  deniandeur  peut  prendie  avantage  daiia  I'action  civile. 

^^Le  demandeur  poursuivit  le  dfifendeur  au  montant  de 
11,000  de  dommages  pour  assaut.  all6guant  avoir  6t6  iet6 
parluiau  bas  d'un  escalier ;  que  cette  chut?  lui  aurait 
caus6  des  blessures  graves  et  1 'aurait  emp6ch6  pendant 
plusieurs  mois  de,vaqwer  k  sea  occupations  -que  1^11 
fendeur  avait  6t6  avant  Finstitution  de  I'action  arrfttlet 
ayait  comparu  devant  la  Oour  de  Recorder  oi  il  avait  ^ 
plaide  coupable. 

^Le  46fendeur  plaida  que  le  demandeur  s'^tait  prtsentd 
Chez  lui  alors  qu'il  fitait  sousa^'influence  de  la  boissonet 
qu  a  8  6tait  conduit  grossiirem^iit  et  I'avait  insultfi,  qu'a- 
b^le  demandeur  lui  avait  ordonn6  de  sortir,  que  sijr  son 
refas  11  UuKuirpni  par  le  braa  et  le  forbade  quitted  la 
mawon;  que  le  demandeur  6tait  tellement  ivie  qu'il  ne 
pat  se  tenir  Bur  ses  jambes  et  ^p  chftmhant  k  T6aiai%r  n 
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demandeur,  il^n^ba  dftns  un  carreau  et  bo  bldssa  l6gire- 
ment  4  la  mai|  ;V(;jue  si  le  d6fendeur  a  plaid6  coupable 
dovant  la  Coui^Hu  Recorder,  c'est  que  quoique  ayant  une 
bonne  dfifewe,  if  aimait  mieux  payer  quelquea  piaslrejs 
qu«  de  s^ex^ej  itix  frais  et  aux  tracasaeries  d'un  procdg, 
6taiit  80U8  rwrip^Mion  que  ce  plaidoyer  ntkettait  fin  k  touted 
pouriuites  dt>  1»  part  du  demandeur ;  que  nigftiimoins  il  n'a 
jan^ais  entejfKdp  par  lA  admettre  sa  responsabiliti. 

LaCoura.con8id6r^  «e  plaidoyer  de  coupable  comme 
une  admission  suffisante  et  qui  faiaait  prent^  compldte 
du  fait  de  Tassaut  centre  le  difettdei^.  h 

\Voicilejugement :—         ,  '  •'     ^^ 

"ThttOoiin,  etc ^ 

H^"  Conaidering  tbat  plaintiff  demands  damages  Aoiii4e. 
fendant  for  having  committed  a^  aggravated  assauH  u(»n 
hvn  by  which  his  hand  was  severely  cut  and  injured;-^ 

"  Considering  that  defendant  pleaded  guilty  before  the 
Recorder's  Court  to  having  committed  said  assault  upon 
plaintiff  by  which  plaintiff?s  hand  was  so  cut,  and  thai 
said  plea  to'the  charge  as  laid  before  the  Recorder,  should 
be  taken  as  an  admission  by  plaintiff  and  as  prodf  against 
hiin  m  this  case  that  he  did  commit  said  assault,  and 
that  the  injury  which  plaintiff  received  in'' hjs  hand  and 
which  was  attended  to  by  doctors  Laaeai^i^d  McOlure/ 
was  caused  by  said  assault ; 

"Considering,  however,  that  plaintiff  had  been  drink- 
ing and  that  his  language  was  insulting  to  defendant,  and 
that  plaintfflF's  evidence  apart  from  ^aid  defendant's  con- 
fession  of  guilty  to  said  charge  is  weak,  and  that  the  case 
IS  not  one  which  calls  for  large  damages ; 

"Doth  adjudge  and  condemn  the  said  defendant  to  pay 
to  said  plaintiff  the  sum  of  |60  as  and  for  said  damages. 
With  intdrest  from  ihis  day,  and  costs  of  an  action  of  that 
amount,  ditorotfs,  etc." 

iltigtf  4*  2k{/brrM«0,  avocats  du  demandeur. 
Duhamd,  BainviUe  4*  Marcmu,  avocats  du  dtfendenr 

(j.  J.  B.)  f" 
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22  man  1888. 
Coram  Tklukr,  J. 

LA  OITfi  DB  MONTBfiAL  v.  OASSIDY. 

CUd  (k  Montrial^Taxes^PropHitaires  par  indivu—SolidarU4 

jtour  lea  taxet. 

Ju«*:-Que  robllgatlon  «l«s  propri<SUii«i  do  hiena  linin.mbl«i  de  i«yer 

le»  Uxos  due*  i  h  ciUS  de  Montrtal  eat  Indivisible,  conjoint  et  aoll- 

.        d«lre,  et  que  oette  dernidre  peat  en  podrauivie  le  p«iement,  en  entier 

centre  celul  dont  le  nom  est  inaorit  au  rtle  d'6v.luaUon,  ou  de  tout 

-     autre  propri^talre  par  Indivla. 

Lejugement  suivant  rapporte  Buffisamment  les  quel- 
ques  faits  sur  lesqaels  la  contestation  en  cette  canse  a  6t6 
bas^e : —  ' 

"La  Cour,  etc...... 

"  Attendu  que  la  demanderesse  par  spn  action  demande 
que  le  dfifendeur  soit  condamn6  comme  propri6taire  et 
possesaeur  par  indivia  des  immeubleB  portant  leg  Nob 
1886  et  ISSt,  Bur  les  plans  et  livres  de  renvoi  officiels  dii 
quartier  Ste-Arine  de  la  cit6  de  Montrfial,  k  lui  payer  la 
Bommede  12,786  qu'il  luj  doit,  avec  int6r6t  k  compter  dn 
28  juin  1888,  pour  balance  des  taxes  et  ootisations  impo- 
Bfies  suivant  la  loi  et  les  riglements  de  la  dite  corporation 
sur  les  dits  immeubles  que  le  dfifendeur.  conjointement 
avec  MM.  Adolphe  Eoju  Louis  A.  Jett6,  Frederick  L 
B6ique,  Pierre  Demers  et  Napol6on  Lariv6e,  a  acquis  de 
rhonorable  Alexander  Cross,  suivant  ikcte  de  vente  pa8S« 
k  Montr6al  devant  Mtre:  J.  H.  Jobin/notaire,  et  enregistr6 
le24octobre  1874,  au  bureau  d'enregistrement  pour  la 
division  de  Montr^al-Ouest,  dans  la  ciiwnscription  duquel 
sont8itu68  les  dits  immeubles,' tel  qu'il  appert  au  lonir 
et  en^6tail  d«  I'fitat  ou  compte  produit  par  la  demand^ 
resse  comme  faisant  partie  de  sa  declaration  en  cette 
cause; 

^  "  Attendu  que  la  demanderess^  all^rue  que  depuis  k 

?*n  .  toll^i""***'*'*  ^"^  ^*  •'^^  ^«  ^«>»te  jusqu'au  81 
juillet  1878,  le  d6fendenr  a  toiiiours  6t6 
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poi«i<M«enr  /wr  indivit  de«  dit>  immeubles  et  a  toujourt'«t4 
cotm^i  oomme  tel  par  leu  ^»vaIuBt?»ur8  do  la  dite  citfi  • 

"  Attendu  en  fait  que  lea  dits  Anri?eubl««  ont  «t6  da^nt 
log  ann6<yi  en  qneation  en  cette  cause.  port«a  aux  rdlea 
tai6s  et  coti.6.  anx  nom^de  "Caaaidy.  Uriv6e.  Deme« 
«t  al..    et  que  la  deipandereaae  alldgue  que  d'aprta  la  loi. 
d^na  le  oaa  d  un«  propri6t6  immobili^re  appartenant  k 
plhaieura  co-h^rftiera  on*  poaafidfee  par  indivi»  par  pinaieuw 
peraonnea,  il  auffit  que  lea  fevaluatoura  inacrivent  dana  let 
hvrea  jie  cotiaation  le  nom  d'un  dea  co^hfiritiera  on  co-poa-" 
sesaeura  et  que  le  co-h6ritier  on  co-poaaeaaeur  dont  le  nom 
e.t  amai  inacnt  dana  lea  dita  livrea  eat  tenu  an  paiemertt 
entier  de  la  cotiaation  ainai   impoafie.  aauf  aon  recoura 
centre  aea  co-hfintiera  ou  oo-poaaeawiuw,  conformftment  k 
la  lOi.;      .   •',. 

^     "  Attendn  que  le  dtfendeur  oppoae  k  Taction  de  la  de- 
manderesae  troia  Saidoyera  p,^pt6|i  aucceaaivement  et 
avec  concluaiona  aubpidiairea,  et  dana  leaquela  il  allAaue 
quil  na  jamaia  6t6  et  n'eat  paa  tenu  aojidairement  au 
paiement  dea  taxea  et  cotiaati^a  qui  font  I'objet  de  I'ac- 
.on  et  qu'il  n'eat  paa.tenu  au  paiement  entier  de  cea 
taxea  ;  que  depuia  la  date  de  la  paiwation  du  dit  acte  de' 
vente  ,nvoqu6  dana  la  demande  juaqu'ap  81  juillet  1878, 
le  d6fendeur  et  sea  co-proprifetairSa  nommda  au  dit  acte 
ont  toiyoura  6t6  proprifitairea  et  poaaeaaeura  por  ;«tfp6  dea 
dita  immeublea  chacun  pour  un  aixidme  en  confdhnitfi  de 
leur  tilre^d  acquiaition,  et  que  leur  po«,etoion  comm^  tela 
a6t6  pubhque  et.connu0  de  la  demandereaae  et  de  aea 
employ^^et  notamment  dea.fvaluateura  qni  ont  pr6rie6^ 
ea  r61ea  d  6valuation  et  de  cotiaation  qui  ont  aeryi  d0  bale 
Ua  rfepartition  dea  taxea  exig^e. ;  que  cW  par  pure  n^- 
gligence  et  mauyaia  vouloir  que  leK  fcvaluateura  n'dnt  paa 
!Z"/ MM  ^  d'6valuation  et  de  cotiaation  auadita  1^ 
noma  de  MM.  Roy,  Jett6  et  B6ique.  et  qu'il.  ae  aont  con- 
tent68  de  le*  d§aigner  par  lea  mota  "et  al." ;  que  leti  noma 
de  ^  meaaieura  pouvaient  dtre  facilement  con.tat6a  par 
les  ^jaluateura  et  cotiaeum ;  que  le  bureau  d'enregiatre- 
X     .   J^T""  ^^  ^^"^'^-^^P^'t  fetait  aux  ^1^,110, 
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de  r^valuttlion  d«M  propridt^H  et  do  ia  coufootioii  den'  rdlaa 
dVtvalnation  sor  leaqaela  U  pouniaitM  eat  priae,  aitnA  A 
pea d(t dilitante  dn  bureau  municipal  de  la dofcandereaae ; 
quo  lofl  6valnateurH  et  cotiR^urH  u'ont  paa  pu  ainai  ptkt 
pure  n£gligon<'«  ot  par  lour  fauto,  Taire  peaor  anr  le  d^fen- 
deur  uno  roHtwiiRabilit^)  oo^reuae  ot  d6rogatoire  an  droit 
commnn  ;  quo  la  dotto  dea  ditOa  taxea  et  ootiaationa  r6<;la* 
m6ofl  eat  divisible,  ot  qu'en  la  diviaant  entre  tontoa  lea 
penonnes  noii^m^ea  an  ^  aote  d'aoqniailion  relat6  dana 
la  demande,  le  d6fendenr  ne  doit  rion  h  la  domandereaae 
TU  qu'ello  a  rc^u  de  lui  dea  aommea  qui  aont  cr6dit6ea 
dans  son  compto  et  qui  nont  plus  que  snffisautea  pour 
payer  et  6teindre  a*  quote-part  dea  ditea  taxea  et  cotiaa- 
tiona,  aavoir:  une  Biziime;  qu'en  diyisaut  la  dette  dea 
ditea  taxes  et  coli^ations  entre  les  personnos  nomm6ea  et 
ootis^es  aux  r61et  d'6valuation  et  de  cotiaation  de  la  de- 
manderesse,  et  en  tenant  compte  au  d^fendeur  dea  paie- 
menta  qu'il  a  faits  et  qn'il  indique,  ce  dernier  ne  devait  4 
la  demanderesse  qne  la  aomme  de  |62'7.91  pour  laquelle 
il  consent,  dans  le  oaa  o^  son  premier  plaidoyer  ne  serait 
pas  ^ccord6,  k  ce  que  jngement  intiervienne  contro  l«i, 
avec  int6rdt  et  il  demande  le  d6bout6  de  Taction  quant  an 
tjorplua  avec  ddpens ;  et  qa'4  tout  6T6nement  le  d6fen- 
deur  ne  pent  Atre  tenu  »u  paiement  d'au-deU  da  tiera  de 
lasomme  r^lam^e,  soit:  |912,  pour  laquelle  somme  il 
consent, ^ans  le  cas  seulemeht  ou  il  ne  r6ussirait  sur  an- 
cun  de  sea  deux  premiers  plaidoyeirs,  k  ce  que  jngement 
intervienne  <K»ntTe  lui  avec  intdr#t,  et  jl  demande  le  d6- 
boat6  de  Taction  quftnt  au  surplus  avec  d6pens  ; 

"  Attendu  que  la  demanderesse  a  r6pondu  aux  dits  plai. 
doyers  du  d6fendeur,  que  d'aprds  la  loi  ce  dernier  6t«it 
tenu  de  former  plainte,  dans  un  d61ai  d6termin<^,  contre 
les  roles  de  cotisation  en  question,  et  que  ne  Tayant  pas 
£ut,  les  dits  rdles  ont  6t6  confirm^s  et  ne  peuvent  dtre 
contest^s  sous  ancun  pr6texte ; 

"  Oonaid6rant  qu'aux  termes  des  actes  on  statnts  rigis- 
sMit  |a  eit6  do  Montreal  et  sp^cialement  des  sections  84  et 
96  de  Tacte  de  la  legislature  de  Qn6beo,  87  Victoria,  cha- 
pitre  SI,' la  demandcirciaao  pout  cjciger^^ 


.      I   lUrKBIOK  OOURT.  <    j  •       8A 

lutfiii  untior  d«ii  tucL  et  cotlMtioiu  impoN^i  itir  un«  pro- 
prif't*  immobiliire  iMmn^df-e  par  imHvis  p»r  plaitiouni  per-  ^i^^Xi 
MonutfM  du  co-ponmmtmr  doiit  le  itom  oat  iruK:rit  dMi«  lea  oJIm,, 
iivrwH  de  iiotimltioiia,  da  propri^taire  de  la  dito  propriAti 
r^(tli(>in«nt  «;otii6«v  ou  de  toate  pemonne  otMjupant  U  dite 
propri6t6,  ou  qoe^ue  partie  d'icelhs  soit  comme  locataire 
ou  autrument ;  et  qu'an  jugement  obtenu  ou  aile  ez6ci|» 
tion  dmanie  contre  I'une  des  parties,  propri6taire  oa  loot- 
taire  ne  I'emplk^he  pas  de  procMor  oontre  I'autre  partie, 

pour  le  paiemeat  de  Im  dite  cotisatr9&,  ■'il  ne  peat  Atrt ^'^~~ 

obtenu  de  celat  oontre  qui  des  proo^urea  ont  6t«  priaei 
on  premier  liea ; 

'•  Oonaiddrant  que  Tobligation  de  payer  k  la  demande- 
reaae  lea  coti«fttiona  impoa^ea  aur  une  propri6t6  r6elle,  eat 
indivisible,  so/«/tofM ;  v< 

"Gonaid6rant  que  le  d^fendenr  eat  ini>l  fondi  4  ae 
plaindre  de  la  pr^tendde  faute  ou  n6gligenoe  dea  6va< 
luateura  de  n'avoir  paB^con8tat4  et  port6  lea  noma  de  aea  *^ 

co-propri6taire8,  MM.  Boy,  Jett6  et  B^ique,  aoz  rdlea  d'*> 
valuation  et  de  cotiaation  qni  ont  aervi  de  baae  4  la  re- 
partition dea  taxea  r^clam^ee ;  attel^n  que  dana  le  oaa  ^ 
'^  m6me  oii  tons  ces  noms  aunUieat  6t4  portte  aaz  dita  rdlea 
la  demandereea^  anrait  m,  le  mdme  droit,  en  vertu  de  la' 
loi,  de  reconvrer  du  d6f«ttdecir  aeol  le  montant  entier  dea 
ditea  taxea  et  cotiaatiotti ;                      I 

"  Oonaid6rant  que  le  -ddfendeur  eat  ponraoivi  comme 
propri6taire  et  possiMaear  par  indMs  dea  immenbles  aos- 
d^crits,  et  qu'il  est  tetiu  en  vertu  de  la  loi  an  paiement 
entier  dea  taxea  et  ootiaations  impoafeci  aur  isea  immenblea 
sauf  son  r^ura  oontre  aea  co-poaaeaae^ra ; 

"  Oonai<|6rant  que  le  d6fendeQr  a  le  ^  octobie  1888,  ins- 
tita6  une  action  en  garantie,  contre  pm  oo-projmifttaijrea 
Pierre  Demera  et  Napolten  Lariv6e,  r^lamant  leor  con- 
tribntion  an  paiement  de  la  dette  eik  lecoayrement  de 
laquelle  la  pr6sente  action  a  6t6  priaebar  la  oit6  de  Mont- 
r6al:       :  -r     "T 

"  Oona|d6rant  que  lea  dtfenaea  dn  d^fendeor  aont  mal 
fonddea  et  que  Taction  de  la  demandenaw  eat  lii«n  fondte, 
a  Tonvoy6  et  renvwic  lea  d6fanaw  du  dtftodenr/milin-  ' 
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tenu  et  maintient  Taction  de  la  demand e/resseiet  a  cou- 

damn6  et  condamne  le  ddfendenr  k  payer  |^Ja  a^l^ande* 

resBe  la  dite  somme  de  |2,'786  pour  balance  ides  dites  l^es 

et  cotisatioJisiinpos^eB  sur  les  immenbles  sas>d£crit8j  aux 

'  dates  et  6po4]ues  portdes  dans  le  corppte  prodnit  mrla 

demanderesse ;  avec  int6r6t' A  compter  dn  28  jnin  188B,  et 

les  d^pens  dont  distraction  est  accordde  k,  etc."  -"==41 

Rouer  Rogf,  C.  R.,  avocat  de  la  demanderesse. 

■Lacoste,  BisaiUon,  Brosseau  Sr  Lqjoie,  avocats  du  d6fendear. 


(j.  J.  B.) 


\  \ 


/  16  avril  1883. 

*  - 

■^  Coram  Mathibu,  J.  '  "  ■■  . 

,      .    ^  ETmER  V.  HUETEAU. 

Election^Services  aucandidat—Preuve  testitnoniale. 

•  JcG*f— Qu'une  rtelamation  delapstt  d'mi  avocat  pour  services  rendna 
4  un  candidat  durant  son  Election,  telles  que  r^laction  de  cireulairea, 
d'annonceB  dans  les  joamaux,  pas  et  d-marches,  obtention  de  signa- 
tnres  et  de  votes  en  favour  du  candidat,  organisation  de  oomit6s  et 
d'assembl^s  publiqnes,  discours,  etc,  s'61evant  i  une  somme  6xc6> 
dant  150.00  ne  pent  #tre  prouvfe  par  t^oins.  » 

Le  d6fendeur  6tait  en  1887  candidat  pour  la  charj^e  d'6- 
chevin  aiLconseUde  la  Git6  de  Montreal.  Le  demandenr, 
son  ayo9at,  travailla  avec  ardenr  a  assurer  son  (Section ; 
a  cette  fin  il  d^peusa  darant  deux  mois  son  temps  et  son 
argent.  U  allegue  dans  sa  declaration  qu'A  la  requisition 
sp^ciale  du  ddfendeur  et  sur  la  promesse  qn'il  serait  pay 6 
ce  que  9a  valait,  il  quitta  son  bureau,  negligeases  affaires 
et  travailla  jour  et  nuit  pour  le  d6fendeur.  II  reclame 
dans  son  actiw  #663.00  dont  |68.00  pour  debourses,  sa- 
voir,  argent  pay6  aux  charretiers,  aux  restaurateurs,  pouf 
un  certain  d6p6i  etautrQS  d6penses,  et  1500.00  pour  ser- 
vices telles  que  rMaction  de  circulairess  correction  d'6- 
preuves,  redaction  d'annonces,  pas  et  d-marches,  obten- 
tion  de  signatures,  organisation  den  comit^,  dianonrw  d« 
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des  assemblfies  pnbliques,  le  tout  k  Tavantage  du  d6fen. 

Le  dfefendenir.  plaicla  en.  niant  avoir  jamais  "reqirisles 
seivices  du  demandeur,  ni  Ini  avoir  jamais  promis  de  les 
lui  payer ;  et  il  allegua  que  si  le  demandeur  avuit  travaill6 
en  faveur  de*on  election,  il  I'avait  fait  comme  tout  61ec- 
teur,  purtisan  ou  ami  qui  favorise  I'^lfection  d'uti  candiiat 
et  de  son.  propre  mouvement,  qu'en  oiitre,  le  demandeur 
navait jamais  fait  aucune  d^pense  en  rapport  aveoladite 
/  Election  avec  rautorisation  du  d6fendeur. 

Le  jugement  suivant  a  d6bout6  Taction  du  demandeur 
encestermes: —  ■  -  ,,       _^ 

"  La  Cour,  etc.....;  ■'■■■-;: -~^'-'    ■■'■   .  vV  ^'^     ;•■■..;; -;■. 

"  Att^ndu  que  le  demandeur  allegue  dans  sa  dficlara- 
tion  quil  est  avocat  pratiquint  A  Montr6al  depuis  au-deltf 

7l?^  T '.  ^"^^  ^^P"^'  ^^  ^^  d6cembre  1886  au  ler  mars 
1887  mclusivement,  le  d6fendeur  qui  briguait  les  suffrages' 
des  61ecteurs  municipaux  du  quartier  St^ues  A  M^t- 
r6al,  pour  la  charge  d'6chevin  de  cetteSfi.  requit  durant  , 
deux  mo,8  ses- ^ice^lui  disant  deluitter  son  bureau 
et  de  voir  1^  jMacteurs  des  journaux  3fin  de  gagner  leur 
sympathie  i  ^a  cause;  de  ^aire  Jes  d6plses ^ssaires 
tant  pour  voitures  qVautrement  et  de  ne  rien  6pargner 
pour  1  organisation  de  s^  comit6s  et  d«  son  election  et 
qu  il  payerait  tout  ce  que  ?ela  vaudrait ;  que  durant  deux 
mois  le  demandeur  s'abseiita  tons  les  jou«  de  son  bureau 
pour  faire  signer  les  principaux  file^teufs  it,  quartier 
r  diger^  a^  articles  ae  journaux.  p4arer  l^alnonS^' 
etc    Alademande  du  dfefendeur  comme  susdit  qui  lui 
r6p§tait  sans  cesse  dfe  charger  ce  que  cela  vaudrait  •  que 
n'etrn'^'r:  ''!^^^^  -ffi^'««  Personnelles  ce  qlSI 

defender/     .rr'^'"*''^  ^^  P"°»^««  r6it6r Jdu 
d^fendeur  qu'il  Im  payerait  ce  que  cela  vaudrait-  que 

durant  quatre  semaines  le  demandeur  a  travaiUren  oul^ 

tous  les  soirsAdes  heures  avanc6es  A  I'organisation  d^ 
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doit  de  plus  la  somme  de,  |68.00  pour  fr&is  de  yoitntes, 
argent  foumi  et  autres  dfipenses  indisp^nmbles,  fonnant 
en  tout  f  568.00  qn'il  reclame ;  ,     i  V 

y '  "  Attenda  que  le  d6fendeur  a  plaid4  k  cette  sotidfi  qn'il 
n'a  jamais  reqnis  lea  services  dn  demandenr;  que  le  de- 
mandear  6taii  un  ^lectenr  de  la  cit6  de  Montr6al  et  que 
coinme  te\  il  6tait  1nt6res86  i  I'dlection  des  candidats  &  la 
charge  d'^^hevins  de  la  cit6  et  que,  s'il  a  travaill^  d  I'filec- 
tion  dn  d6i^endetir,  il  I'a  fait  comme  tel  ^lectenr  et  de  son 
propremoi^yement  et  que  le  d^fendenr  ne  Ini  ajaifiMgrieii 
promis  poi|^  ses  services ;  ^v 

"  Gonsid^jrant  ^n'il  est  constats  par  la  pireuve  en 
cette  cause  I  qn'a^^t  et  pendant  la  dite  Election  les 
pairties  en  ,cet^e  caus^taient  sur  un  pied  d'assez  grande 
mtimitd;  \  t        y^  " 

"  Gonsid^rant  -que,  lorsque  le  d^fendeur  a  accepts  la. 
candidature  k  I'^le^ion  susdite,  le  demandeur  lui  aurait 
offert  ses  services  qu^  auraient  kik  accept^s  avec  empres- 
sement  par  le  d6fend^ir  qui  les  aurait  mdme,  ensuite  sou- 
vent  requis  et  solliuit§V<^^^c  iii^^i^^  *> 

"  Gonsid^rant  que  les^fervices  rendus  p§p  le  demandeur 
au  dit  d^fendeur  dans  la^.dite  Election  neparaissent  pas, 
pour  la  plus  grande  partidk  payables  deleur  nature ; 

"  Gonsid6rant  que  le  d^fendeur  entendu  comme  t6moin, 
jure  poeitivement  qu'il  n'a  Jamais  |>romis  de  payer  au  de-. 
|aiandeur  les  services  qu'il  lui  a  rendus ; 
f  "  Gonsi46rant  que  la  preuve  testimoniale  faite  de  ce);te 
promesse  de  payer  ne  pent  dtre  admise,  vu  qn'eUe  est 
en  contravention  ,aux  dispositions  de  Tarticle  12B8  du 
Gode  Oivil  qui  veut  que  dans  toute  matidre  oil  le  prin- 
cipal de  la  somme  ou  la  yalenr  demand6e  excdde  #60.00, 
la  preUve  doit  se  faire  au  moyen  d'^crits,  ou  par  le  ser- 
loient  de  la  partie  adverse,  excepts  lord^u'il  y  a  un  com- 
mencem'iBnt  de  preuve  par  6crit ; 

. "  Gonsid^rant  qu'il  n'y  a  pas  de  commencement  de 
preuve  par  6crit  en  cette  cause ;  ^. 

"  Gonsld6rant  que  le  fait  que  le  d^fendeur  ne  se  serait 
objects  iLVadmissibilit6  dela  preuve  testinloniale  qu'sprto 
I'audition  de  toua  le»  t6moin8  de  la  demande^ne  peut 
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rendre  cetteypreuve  admissible  en  contravention  Viut  dis-       »*«• 
positions  df%et  article ; 

"  Oonsid6rant  que  le  demandeor  n*a  pas'  proav6\qne  le 
dit  d6fehdear  I'ldt  autoris6  k  d6poser  la  somme  de  126.00 
qu'il  r6olame  pour  le  montant  d'un  pari,  ce  qu6  le  d6fen- 
deur  ne  ponrait  faire  d'aiHenrs  sans  mettre  en  danger  son 
Election,  s'il  ent  rdnssi  k  se  faire  61iie ;       ' 

?'C0n8id6r«nt  qne  le  demandeai^  n*a  pas  pronvd  ntfn 
pills  les  sommes  qu'il  T6olame  comme  d6boars6s  faits  & 
des  charretiers ; 

~:(~"  Oonsidfirant  que  la  valenr  des  qnelq^es  ouvrages  que 
le  demandenr  a  faits  ponr  le  cldfendeur  W  pour  lesquels 
il  aurait  pu  r6clamer,  n'est  pas  prouv^J  d'une  manidre 
distincte  et  s6pa;r6e  de  I'aide  qu'il  lui  a  donnd^  dans  son 
Section ;  ' 

"Gonsid6rant  ^^llfBtion  4n  demakdeur  ii'est  pas 
prouv<§  et  est  mal^9M|e ;  / 

"A  maintenuHpHntieiit  la  defense  du  dSfendeur  et 
a  renvoy6  et  renyoie'  Paction  du  demandeur  avec  d6pens, 
distraits,  elc>'   '  ' 

O.  M.  Aug^,  avoeat  du  demandeur. 

Droum  4*  Droum,  avocats  du  d6fendeui'. 
,     (J.J.B.)     . 
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Oaram  TisOHBREAU,  J. 


LALONDE  V.  BESSETTE.     " 
Saukenonfe--Domnmges--BetpotuiMUi^H^sier. 
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Jcoft :— Qa'unrpemnme  dont  lestaeoblai  sont  tdiria  erronfimetit  ^iv~y(6Ha 
d'on  braf  d'ez^cution,  rhnimier  ayont  pria  one  peinbiuie  de  m^me 
nom  poor  one  aatre,  a  droit  i  des  dommages  ezemj^raa,  fizte  i\^^» 
I'eapdoe  4 11&.00;  ]e  aaisiaaaiit  i/tmi  dans  oe  cas  respcniaable  de  I'w- 
reuir  dej'hniasier. 

Le  demandeur  dans  son  actran  reclame  $200.00  de  dom- 
mages,  paroe  que  le  d6feikdenr  aurait  fait  saisir  ses  biens- 
meubles  et  ses  animaux,  le  ponfondant  avec  une  autre 


■A  . 


n_± 


X 


40 


Uasfssauih  law  bepobtb. 


laloiida 
BMMtte. 


^ 


•      « 


I- 


■.  ■   '•    ■'.•■■  ^  -  -,.  .  -,-.*,'/  ■     ,    ,  \.       ■   . 

personne  du,  mduid  nom  Damase  Lalonde ;  Ion  de  la  isaieid)* 
le  demandeur  await  averti  I'huissier  de  son  ejreur,  avii^ 
qud  ee  dertHer  n'aarait  pas  6cout6. 

^  ^6*fS««^  !i^)laid6,  en  adtaie'ttant  les  .fails,  mais  en 
rejetantMfe  wsponHabilitfi  ^ijr  I'huissier  all6guant  que 
ce  dernier  avait  agi  soua  ^a  propre  responsabilitt,  et  que 
le  d6fendeur  n'avait  jamais  dohn^  I'ordre  au  dit  huissier 
de  pratiquer  cetle  saisie  ct  n'en  avait  pas  m6me  eurcon^ 
.Jiaissance,   ,.  \  ^ 

^^        I^  C<)iir  it!admettant  aucun  dommage  ri&el,  a  acc#d6 
TtJonime  dommage«6xemplaire  une  somme  de|16.0a 

Vbita  lejugement:^—  .     ;  •    '         : 

Tj^    :.   ''LaCour,  etc....  V'     -  '   ''''•'' 

A   '^^^^  ^"®  ^®  demandeur  reclame dud6fendeur  1200 
de  dommage8;aH6guiint  que  vers^le  8  ^ut  1886,  le  dit 
d6fendpur  4  fait  saisir  par  le  ministere  de  Michel  A.  Cam-  ' 
peai^  huissier,  en  vertu  d'un  bref  de  saisie-ex^culion  les   * 
biens-meubles  du  demandeur  et  ce,  en  tertu  d'un  jugement 
obtenu  en  Gourde  Circuit,!  M^ntr6al^  par,  le  dit  d6fen. 
deur  contre  un  i¥>mm6  Damase  Lalonde;   que  celtii-ci 
n  est  pas  le  m6ine^ue  le  demandeur,  qui  m  doit  rien  et 
^    nedevait  rien  alofs  au  d^(andemr  et  queledit  deman- 
,detara&ouflFert  dans  son,  cr^itet  r6prouv6,  par  suite  de 
oette  saisie  des  dommages  pour  le  montant  susdit  •  * 

jg  ^  ■    \  "^^*^nf«q«e^ed6fendeUraplaid6,aU6guantek8ub8-  " 

ti^ce qui]  nest  pas  responsable  de Terreur  commise  6ar 
le  dit  huissier  Campeau,  qui  a  aiji  so^s  sa  propre  respon- 
sabihtfi  et  sans  la  participation  dudfifendeur  et  que  le 
dit  Campeau  a  agi  de.bonne  foi  et  sans  malice ;  '  ■ 

"  Attendu  que  le  dentandeur  a  siiffisamment  prouv6  les 
faits  all6gu6s  dans  1&  declaration  pp«r  motiver  une  con-  ' 
damnation  8:  ♦  16.00  de  dommages  exempljiires  f 

"Cpndamne  le  d6fendeur  jl  payer  an  d^andeur  la  dite 
.wmme  dp  116.00  avec  int6r6t  de  ce^  jour  etles  d6pens 
dune  action  au-dessus  de  IGO.W^a  Cour  de  Circuit, 
distrtits  a,  etc.  '     , 

-Aifg-rf  4- £a/o»^,avocatBdu, demandeur.      . 
Prifimtaina  Sf  Lufontaine,  avocats  dud6fendeur., 
,        .  (J.J.R)    ■  ^     *- 
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O)ro«  Taschebkau,  J. 
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^BASSA  ET,Ai,.  V.  Damk  STE-MARIE  ^s-quai;  '  '"    ' 

Hnbert  Bottra^a,  par  son  t^^^  ; 

A,m6  et  Joseph,  ayed  substitutife  IW  env^re  1?S 

-ai>re8je,te8tateur  le  iS^uillet  188^,  laiesan*.  i«>i8  tvZ^      "  * 

2««de^onmariage.av^lad6fendere88eqnlfr^^^^  •  ' 

21  dfice,^^  1885,  de  sort^que-Jes  demS,  JSll^ ^ 

gnmtetftaiTedeqbien8^el,l^Succe8«ion.4feii  HtfbeJl         '   .^ 
Bourassa,  sQii  d6funt|poiix.      A  ^    "#'   ;"''t  f  "**®"'      ,  ^ 

feire  declarer  irr^lier  et  nul/^t  fiire  condam^e^dt  ^*  ^ 

feMeresse  k  feire  fair^S  ^s  friiis  eSsa^ualS^toir^ 

aant  de  U  dite  snbiitotion  et  dontTes  enfmtod.  1.  jI      ' 

q«le8djt.eBf,mt.mmenWfa„e,tde.L*6.d^"S-    .    '  ': 

toe.  pa„  et  rimple.  ,  eUe  Ml^  .^  ZTA3Sf^ .  •  ^ 
^l^^affi^Cet^ae.^dlrdlr  ' 
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qu  il«  croiraient  ['propres  4  les  conserver,  maia  que  la  d^ 
fendenaae  ds-qualitd  n'y  6tait  poiiit  tenii.\ 

Getie  fin  de-uoir-reo«voir  fut  mailittenae  par  le  jagemoit 

saivant: — - 

"LaOotir.  etc...:..'',     -■■   ■■>'-    ' "  :v-    .•    \    ■.  '..■V' •''■.■  ;• 

"Gonsiddrant  que  si  l^s  d^nandeurs  sont  vraiment, 

comme  ils  Fall^g^ent,  des  appelfes  ayant  ^ventiiellem^t 

*  droit  k  la  j^ropriitfe  des  biens  d^laiss^  par  feu  Hubert 

*'  Bourassa,  pdre,  et  n^intenant  en  la  possession  de  la  46fen- 

deresse  comme  tutrice  k  ses  enfants  mineurs,  et «'  les 

Inventaires  d6jd  fiuts  des  dits  bieni  sont  irr^gnliers  et 

insuflfisants  ainsi  que  le  pr6tendent  encore  les  dits  deman- 

deurs,  ils  ont  droit  de  ffiire  proc^d^r  d,un  inyentaire  r6gu- 

lieranxfrais  des  graves  en  les  y  appelant  ainsi  que  les 

autres  ,int6ress6s;   q^e  les  termes  de   Tarticle  946  du 

Code  Civil  sont  fon^ls  h  cet  %ard  et  <^ue  cons6quem- 

ment  il  n'y  avait  pas^Iieu  de  la  part  des  demandenrs  k 

^  Taction  intentfie  par  eux,  laquelle  est  inritile,  et  ne  pent 

justifier  Tintervention  du  tribunal  au  sujet  de  droits  in- 

contestables  et  qui  peuyent  ft^  exerc6s  sans  ce  recours ; 

"  Sans  se  prononcer  sur  les  autres  questions  souWtes 

et  qui  sont  relatives  anx  pritendus  droits  des  demaikdeurs 

comme  appel^s  et  k  la  r^larit^  ou  suffisancedes  inven- 

taires  d6jk  faits ; 

"  Maintient  la  defense  pour  le  seul  motif  sus-4nonc6,  et 
ddboute  les  demandeurs  de  leur  action,  avec  d6pens,  dis- 
traits  A,  etc."  .    ' 

Robidoux,  Fortm  4*  BoehtKr,  avocats  des  demandenrs. 
iM^mme,  Lajkimme,  Madore  Sf  Cross,  avocats  de  la  d6fen- 
deresse  ds-qualitd.  ••iff'' 

(J.J.  B.)  ^    f 
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»ftvrie/l88i 

Coram!  TisohsrbaUw  J. 

GBAVEL  V  MALO, 

AiprmH^Mattre—Oumgemul  de  dowUeQ&^JJraU  'du  pif^. 

Jiioi  J-Qu'n^  pdre  qoi  engage  son  fib  mbieur  comme  appieikti  poar  oii 

ninie,^t  ja.tifl.blederetirer  wnflta  d'app,«ntiM.ge,  avant  I'expi- 
r»tion  da  tempa  flz«.  lonque  k  ibaltre  vent  I'emmener  raider  ina 
une  plac.  «olgn<e  oO  le  p*re  ne  aei.  p«i  en  «Ut  de  poovoir'  aarveiOtt 
la  oqwlaite  de  aon  flju.  *    '  ■  A 

Le  demandeur,  entrepi^eneuivmeiiuisler  de  la  ^isie 
de  BeloBil,  se  plaint  dans  sa  declaration  que  le  d6fendeur 
aurait  engagfi  v^rbalement  son  fils  minenr,  vera  le  12  mai 
1886,  (Jomme  apprenti  chez  l^lleinlndeur  pour  une  pi- 
node  de.trbis  annfies.  Que  ^eux  ans  apris,  malgrg  la 
convention,  le  d§fendeur  aurait  retirfe  son  dit  fils  mineur 
et  refuse  maintenant  de  le  renVoyer  repren^^  son  ser-. 
vice ;  que  <jette  co^duite  du  dfefendeur  cause  au  depian* 
deur  des  dommages  au  montant  de  fdOCt  qu'il  reclame 
dans  son  action:  . 

Le  dfifendeujf  plaida  que  lorsqu:en  1886,  il  engagcte  soii^ 
fils  mineur  chez^le  demandeur,  il  6tait  convenu  que  le 
demandeur  blanchirait  son  fils  lui-m6me  et  entretieudnut 

\ses  habits ;  qu'en  outre  le  d^fendeur  qui  arait  engag6  son 
ma  k  fieloBil  entendait  le  garder  dans  sa  paroisse,  sous  ses 
jf^^ux,  afin  qu'il  pfit  lui-mAme  yeiller  sur  la  coifanite  dd 
s^nXfils  et  lui  foumir  les  choses  n6cessaires ;  que  Fe  6  inai 
dernier,  le  demandeur  aurait  abandon^6  la  paroisse  4e* 
BeloBilxpour  V6nir  rS^er  et  6taWir  sa  boutique  w»  la  cil6 
de  MonMal,  ce  fut  A>tte  occasion  que  le  d6fendeur  re- 
fust  de  lateser  partir  son  fils  et  I'empftcha  de  iuivre  le 
lUideur  &.]|fotttr6al.  .      , 

Le  demandeur  produisit  une  rdpcmse  partieUe  en  droit 
all6guant  que  rintention  4if> d6feudeur  lors  «  I'engage- 

Ji^t  ae  Bearait-prfeTalpir  c^tee  I'engagemtt  faifTW^ 
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wnvoyC  ]»  dit  mineur  tnivailler  a  Mfttttrfeal  dnran^  le  te;np8 
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qu'il  dvait  6t6  d  son  emploi,  k  la  cdnuaisiance  du  d6len. 
deur  qui  8'en6tait  jamais  plaint.       * 

U  Cour  a  maintenue  I'exception  du  d6fendeur  par  le 
jugemoiitiBuivant :—     •       .     ^       .  ^  %, 

"La  Cour,  etc 

^  "Cori?id6rantqueled6fendeur6.rfitjuati^abledemettre 
flu  i ^engagement  de  son  fils  mineur  cotome  apprenti 
Chez  le  demandeur.aUendu  que  ce  dernier,  ceaaantd'avoir 
son  domicile  et  sa  boutique  A  Belceil  venait  rfisider  en  la 
cit6  de  Montrfial  et  y  exercer  son  m6tier,  mena^ant  d'ame- 
ner  avec  lui  son  dit  apprenti  I 

.  "Considfirant  que  le  d6fendeur  af ait  raison  de  s'opposer 
Aced6part  de  son  fils  qui  lui  eiit  enlev6  ton  te  surveil- 
lance sur  les  mcBurs  et  la  conduite  de  ce  demier  et  eut 
soustrait  ce  dernier  k  I'autoritfe  patemelle ; ' 

"Considfirant  que  sous  ces  circonstances,  led^fendeur 
ne  pent  6tre  recherchfi  en  justice  k  raison  de  1»  rupture- 
du  contrat  d  apprentissage  de  son  fils.  laqtfelle  n'est  qu'une 
consfiquence  du  changementde  domicile  du  demandeur 
et  de  son  d6part  pour  un  autre  endroit  que  celui  oii,  d'apris 
le  contrat  apprentissage  devait:se  faire  et  se  terminer ; 
Considfirant  que  la  dite  r6ponse  en  droit  partielle  n'eift 
pas  fondle;  ,  . 

_^"Kejette  ladiie  rfiponse  en  droit  partielle,  maintient  la 
d6feiise,^et  d6boute  le  demandeur  d^  son  action,  avec  d6- 
pens  distraits  A,  etc,"  .  ««- 

/.  A.  BerHQrd,  avo<3|tt  du  demandeur. 
A^m^^"^'  »<^«w,  Madore  ^  dross,  avocats  du  dtfen- 
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Corim  Mathieu,  J.  V    ,  /" 

V    I>AMI  ROBERTS  y  BASTlEN;       ,       \ 
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en  vonlant  traverser  la  rue  St-Jacan««   »>t.A-  ^  J  i 

M<.ttill.  A  Montrfial.  fut  ren^rsL  ^r  „1 1  '»  "J" 

.,-    J  «,  11*1,  reuveraoe  pajr  one  f oitnre  due  le 

d6fendeur  condnisait  au  trot  de  son  oWlu  *      ' 

Leprincipe  que  les  voitures  doivent  6tre  conduites  au ' 

pasentraversantlesruesyestfitabli  ««"«»au 

.      Le  jugement  contient  les  allegations  de  fait,  de  ^hacuiie 

des  parties  d'une  manidre  suffisante.  .s«»«wune 

Voici  le  texte  de  ce  jugement :---       "' 
"LaOour,  etc ^ 

onll^'?"'^'*  Ti*^""'*"^"'"*^  "^^^^^^  *^»«  -^  action  > 
queleleravnl  dernier,  elle  traversait  la  rue  St-Jacqur 

«e  t  f      '^'i  ^"^^^  ^''*"^«"'  ^«»"*  •»<!-  -^''J* Site    . 
^^'''5  <J'»ns  una  vpiture  qu'il  con^uisait  d  une 
tres-grande .Vitesse;  que  le/cJieval ,du  d6fendeur  iaren      ' 
versa  par  terre  et  lui  fit  d7r>lessures  g«ves  WuVrobH 
gW  A  garder  sa  chaml^  et^'emp^h^ei^^eCn^^    ' 
vx.  commeelle  av.it  Pbafeitudke  le  fair^;,  queU  1  e   • 
de  cet  accident  qu'elle  attribue  \  la  nfigligj^e  J^^^ 

montant  de  |10a,  lii'elle  r6clame\  ^ 

m^!^lTr  *  J'»bord  plaid6  p.r  une 

aeiense  en  faits  4i  pai^un  a^tre  plaidoyer  et  aUddle  one 

a  ru»  St^acqi^es  daAs  la  cit6  y&e  Montreal  veiant  d« 
ouest.  lorsqu'^rivfi  vW  la i^ue  drSV&uL 
«e  trouve  su^  i;:klace  ?ictoria,il  d^pasaa  ^H^ 
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c6t6  gauche,  and  IpngUM  snite  He  roitares  «orvani  k  char- 
royer  de  la  neige  ;  qu'il  condnisait  son  ch'uval  avec  pra- 
denoe  et  d'an  train  permis  par  lea  riglelmenta  de  police  ; 
que  la  dtmanderesae  qui  voolait  traveraer  la  dit^  me  Sl- 
Jacques,  du  sad  an  nord,  par  imprnd^nce,  se  mit  4  oonrir 
pour  pa^aur  en  ayant  dos  ausdifea  voitures  k  neige  ot  vou- 
lait  continuer  ainai  de  traveraer  cette  rue,  quand  le  d6- 
fendeur  qui  ne  la  voyait  pas  et  ne  ponvait  la  voir  parco 
qnexea  yoiturea  4  neige  se  trouvaient  entre  Ini  et  la  de^ 
mandere^ae,  la  frappa  par  son  oheval  on  par  sa  voitare  et 
la  renveraa  par  terre  ;  que  cet  accident  est  dA  k  Timpru- 
dence  de  la  demanderesse  et  o^oloi  an  renvoi  de  sofi  ac- 


VAttendn  qnll-.est  constats 'par  la  prenve  que  lade- 
mahderesae  venait  sur  le  trottoir  longeant  la  rue  McG-ill 
et  le  carr6  Victoria,  dana  la^^  cite  de  Montreal,  a'epgagea 
dans  la  traverse  de  la  rxxA  St-Jacquea  du  nord,  an  snd  et 
non  du»rnd  an  nord  comme  ie  dfifendent  le  pretend  dans 
son  plaidoyer;  que  le  d6fendeur  dans  le  mdme  temps 
venait  avec  sa  voiture  qu'il  condnisait  an  trot  sur  la  dii« 
rue  St-Jacques  ;  que  le  cheval  et  la  voiture  du  d6fendeur 
frapp^rent  la  demanderesse  qui  perdit  connaissanoe  pi  ftit 
,  .transport^e  chez  elle  oA'  elle  fut  contrainte  de  garder  sa 
chambre  pendant  I'espahe  d'environ  un  mois,  souflfVuit 
des  suites. decet  accident ; 

"Gonsiddrant  que  le  d6fekd(^itr^  lorsqn'il  a  ainsi  frapp6 
la  demanderesse  6tait  sur  l&raie  ^t'-Jacques  et  arrivait  an 
trot  comme  susdit  k  la  traverse  de  la  rue  McGill ; ' 

"  Oonsid6rant  que  par  la  section  82  du  r^lement  de  la 
cit6  de  Montreal,  concerHiint  le^  voitures.  il  est  d£cr6t6 
que  personne  ne  conduira  aucuh  cheval  plus.vite  qu'an 
pas  en  ^Ubouchant  d'aucune  njie  transversale  on  cour, 
dans*les  rues  principales  de  la  dite  cit6,  on  en  toiimant 
le  coin  d'aucune  rue  on  place  del  la  oit6 ; 

"Gonsid6rant  que  le  difend^nr  en  ne  oonduisant  pas 
son  cheval  ati  pas  6tait  en  conti^avention  an  dit  rdglement 
et  qu'il  7  a  en  en  cela  faute  de  sa  part  et  qu'il  parait 
Evident  que  s'il  n'eut  pas  conimis  cette  fante,  I'accident 
dont  se  plaint  la  demanderessel  n'anrait  pas  eu  lieu ; 
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0"  C5on«id«rant  qa«  le  d^feudeur  par  •»  fwte  .  c«ii.«  de. 
dommage.  h  la  demandereMe  que  la  Cour  6Ublil  A  la 
aonime  de  |60 ; 

'"  A  renvay6  et  renvoie  lea  dfifenaea  du  dit  d6fend«ar  et 
•  maintena  et  maihtient  raction  de  la  demandore-ie,  et  a 
condamn6  et  condamne  le  dit  difendeur  A  payer  k  la  dite 
aeroanderease  la  dititsomme  de  |A0.  avec  int6r«t  .nr  ioelle 
A  compter  de  o«  jour  et  les  d6pen.  d'une  action  de  ce 
montant,  et  a  condanbfi  et  oondanme  la  dite  demande- 
WMfJ  4  payer  au  dit  dAfondeur,  la  diflRlrence  dea  fraia  de 
contertaMon  entn  une  action  de  tfiO  et  nne  action  tell» 
qa  int«nt6e,  leaquels  d6pen8  seront  compen.6a  jtiaqu'Adue 
concurrence,  et  distraction  eat  aocordfie  aux  avocatt  pbur 
leaurplna."        ^  *^ 

ifefwi/rf  A»iwi*»,  avocatHle  la  demandereaae. 
Bourgoin  ^  PtUand,  awcata  du  d6fendeur. 


(j-  J.  B-l 


S8  mars  1888. 


<  Coram  "Wurtelb,  J.    .         , , 

GAUDRY  V.  GAUDBY  ET  al.    ' 

C<mmunauU-Reca  par  h  ieuve  otu," hirWen-Pimdit^ 
*  MeMn—lmineiibU$. 

^"^^^^^^"^  ^  ^  'mpo^oootmo.talqal.dlfirtiod 
qn  MIX  nxable^  et  non  wnx  immeoblM  de  la  ooinmanaot«. 
II  8'agit  de  la  dissolution  de  la  conimai;iaui6  de  Amable 
Gaudry  et  de  Dame  Bliaabeth  Muir,  marite  sans  contrai 
de  manage    Lai  cpmmunaut^  avait  acquis  an  certain  im- 
meuble^u6  daHs  la  Oit6  de  Montreal.    A  son  d6ote  Ma- 
dame  Gaudry  laissa  cinq  gar^ons  et  trois  fillee ;  elle  insti- 
tua  ses  (»nq  gardens  ou  leors  repr^sentants  sea  Iteatairea 
tinim«,ls   aprds  avoir  fait  diyers  autres  donslt  lein 
Thfedore  Gaudry.  un  des  fils.  inienta  la  prfisente  actfen 
ou  U  alldgne  que„son  pAre.  Amable  Gaudry,  ^^r"^.  flyojr 
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cheroh6,  mail  en  vtdn,  d'obtenir  d«  ni^  ditunie  ApooM,  nn 

ienUniflnt  en  m  favenr,  anrait  durant  I'existencfl  d«  la  dite 

comnianaut6  <!«  bienii  entr«  Ini  et  m  dite  Apouae,  ▼«>nda 

frftuduI^UB«ni«nt  h  Dame  Honorine  Wia«^man,  m  flile,  le 

ausdit  twrrain  iiitm6  daiii  la  Oit6  d«<  Montr<^al ;  qae  oette 

vtnte  fut  «imul6e,  la  dite  Dam^  Wi««iftan  n'on  ayant  ja- 

maia  pay6  le  prix,  it  le  dit  rendenr  HmU  toi^joura  rest6 

•A  po8m>88ion ;  quo  son  but  n'6tait  que  de  divertir  le  dit 

immeuble  de  la  dite  oommunailt6  de  biens  et  le  rec61er 

pour  son  propre  compt« ;  que  le  dit  Amable  Gaudry  ayant 

^1^  timi  divorti  dus  biena  de  la  dite  communautfe,  devait  «tre 

t      d6clar6  d6chu  de  sa  part  de  communant6  dans  lea  dita 

biena,  et  aa  part  tranamiae  k  I'aotif  de  la  ancceiiion  de  a* 

dite  6pou8e  et  Atre  partag6e  enl^e  los  h^ritiew  de  oetis 

dornidre.     L'w^tion  fetait  priae  centre  JLmable  Gaudry  et 

;,        1^™^  Honorine  Wiseman. 

La  dite  Dame  Wiseman  plaida  on  niant  que  le  dit  aote 
ftit  »y*-ffA  ou  irauduleui,  et  on  all6gaant  que  dana  toua 
^  lea  caa  lo  dit  Amable  Gaudry,  son  pAre,  6tait  le  cliof  de  la 

djte  oommunaut*,  et  qu'il  avait  le  droit  d'alifener  lea  biena 
.  y  appartenant,  m«me  en  en  faisant  donation  k  ancnn  de 
BOB  enfanta,  et  que|  le  demandenr  ne  pouvait  s'en  plain- 
dre  ;  que  de  plus,  le  demandeur  aurait  dA  mettre  en  oauae 
toua  lea  autrea  h6ritien..  ? 

(  Le  cl^fendeur  plaida  d'abord"  one  defense  en  droit,  all6- 

guant :  lo.  que  le  demandenr  ne  pouvait  ezercer  lea  droita 
de  sea  co-lCigatairea  et  aurait  du  les  mettre  en  uauae  ;  que 
,  le  recel  all6gu6  ne  a'applique  qu'A  un  immeuble  et  non  4 
des  meublea,  et  qu'il  ne  pout  y  avoir  de  recel  en  matidre 
de  droita  immobiliera. 
En  fait,  il  plaida  de  la  mdme  maniird  que  la  dfifende- 

'    1*886.  '' 

La  r6poQ8e  en  droit  a  6t6  maintenue  par  le  jugement 
qui  suit:  "  .  "^ 

"Tbe  Court,  etc....  , 

"  Considering  that  the  penalty  for  alwtracting  or  con- 
cealing proJ)erty  of  a  coiyiigal  community,  aj^iea  only 
to  the  moveable  effects  and  not  to  the  leal  estate  of  the 
comniunity;  . 


suwonuB  (wuwn  ^ 

«  Doth  rnfect  and  ord«r  to  be  atrack  from  the  decUw- 
and  «uth  p^«  th«reof.  vi.:  etc.,  and  «e«i„,r  th.t  tU  th« 
m  Wed  in   he  matter  .ubmitted  to  the  Court  for  ^^ja- 

Itnit  to  enable  the  Court  to  ^ju^ate  therein  : 


Jrf  the  uid  late  Dame  Elizabeth  Mi 


(namaa)  be  at  the 

^nd  made  pmt' 

two  inontha 

to  the  defen. 

the  expiration 

non-suited,  with 


r 


diligence  of  the  plaintiff  daly  an 

ties  to  the  present  suit  within  ^ 

from  the  date  of  this  judgment)^ 

dantAmable  Gaudry  the  right  to 

of  the  «dd  delay,  that  the  plaitfti-  ^  „„„-«u,cea,  witti 

^J^^^  LaJlomme,  Mladare^  Ch«,.  avocata^  du  dem^ 
J»>dah,  Branchaud  ^Bau^,  avooata  dea  dfifend^nr/ 

(J.J  B.)  -* 

sA    |/*'  ^    ^1  man  1888, 

Coram  Mathiku,  J. 

^  ^  .DAOUST  V.  GRAHAM  kt  al. 

PttbUc—B^nse  en  droit. 
Jmi :-la  Qa'nn  journal  ne  peat  plaidw  la  v4riM  Hm  Jm™.«**u 

Bpfclde.dWorn,erIepubIlode«oSaitr^^^  dWmWoo 


L«^ 


UM4ry. 


■'^ 


V6u.lV,fl.CL 


-  \ 


M 


MONTREAL  LAW  BEPORm 


1888. 
DmuH 
GnfaMB. 


P^f 


irt 


justice,  k  Moiiti;6al"depni8  11  ans.  II  M  rerivoy6  de  sa 
plftceparle^gouvernement.'  Le  journal  le  S<ar  annonpa 
son  renvoi  dans  lee  termes  suivants:^ 

-  .        1'  2^f  "^  '^'"^-Politicalpull  at  an  end^Anoth^r  clerk  dimis^d. 

"InV^UlSalT     "^"?'^^^^^  years:    Appointe.1 

"    "  ProS'  S.     T-«  y««j«"l«y  <l'«"'««ecl  for  general  neglect  ^Tduty 

"  L  dW ta?  r     !  *^«P»'t'»«°t  K»ve  such  general  dissatisfaction 

"  montrtilUh  "^  enchantment  and  often  cases  have  Ln  retailed  foJ 

«  S  1      ,,       ,  I  """  following  the  even  tenbr  of  his  way ;  ho  had  a  po- 
ht.cal  pull  and  knew  it.    His  father  ia^a  member  of  the  house  of  X 
'•  ^ons  for  the  county  of  Two  Mountains  and  sits  on  the  right  sW 

i  "SSght^"    "  «'o  -cond  to  succumb.    Everybody  says  't^JS 

,  ,    Daomi  jugea  cet  article  injurieux  et  de  nature  ^  Ini 
d^'lM^^^^^^      ^'^  ^^ '^ne  action  en  doihmage  au  montant 

^  Le/  dfefendeurs   plaiderent  que  I'article  dont    le  de- 

maWdeur  Je  plaint  6tait-  substantiellement  vrai  e£  que 
lejburnal  le  8iar  avait  ogi  de  bonne  foi  et  dans  Tint J^t 
PjTbhc  et  il  all6gua  sp^'cialement  les  griefs  qije  le  dit 
i^urnal  ayait  publics  comme  ^xistant  contre  lalonduitfe 
/dudemandeur  dans  l'ex6cution  de  sea  devoirs  au  palais 
de  justice.  ^  J  jT 

A  ^,f  *"*'^'^««'-  a  fait  une,  riponsa  en  droit  au  plaid<^er 
du  d6fendeur  en  entier.  UQ^laissaut  que  les  parties  d7ce 
.  plaidoy6r  qui  constituent  ine  den6gation  gen6rale  ' 
^^lo.  Parce  ^u'en  ^.  un  d6fendeur  qui  est  poursuivi- 
pour  libelje  devant  tine  Oour  civile,  ne  pent  plaider  !# 
v6nt6  du  libelle  qui  lui  est  reproch6 ;  ^^^^ 

'2o  Parce  que  dans  le  cas  actuel  le  libelle  rdproch^ 

serait-il  vrai.  que  les  d^fendeurs  n'fetaient  pas  justifiables 

'  It  ^P'**^!**''  '^tt^^idu  qu'il  n'appert  pas  qu'ils  aient  jamais 

jt§  charges  par.l'autorite  comp6tente  de  voi^  la  r6fcrme 

del'administratioude  la  justice.*  M    /^V^e 


#'1r 


^  > 


1  montant 


<iaL^?rrt?.t"^'  quelav6rit6  des  imputations  contenftes 

"Ainainjenn  ot  maintient  1» dite  rtnonaa «n /■!« '  ; 
fense  de,  d«fe»denw  q.u  «,  !«»„„«  .nU*        "'  ''  ''*•. 

•  r„  ll     """?•  ■'*  """.''»  '"'•  ^"^  '•»««'  public  ^t 

•d:i^r;  ■"•""'•  ^Z""  '■""»'""'"'  -^'^^  p^t 

tementdes  dossiers  l«Mt  mri  .d<Bi,i,trt,  1«  dMsSTrt 

■d»S' ■r"!""'''' ""' "^•™ er^ddSZI 
aa  pobUc ,  qne  le  demandeur  «(ait  «a  gntide  nartn  nl 

Pon^able  p^san«glig^„oe  et«,a  dWaaf^LCl^  . 

deyo,«,d,]a  p«rte  de,  papiersAdea  dossie™  et  an.1^ 

dit^nrmUtait, justifiable  d-,„„«.c^, Sol  lidl" 

-a^  d.s::.:^''-  -«-  oiviM^^S::^" . 

^»™«w- *&»«*,,  avocatsdn  demaudew.'.f- 

(J.  J.  B.)  .  ,  ,     „  •. 


1888. 
OaoaH 

T. 

aimbaiii. 


I.     'V" 


'1 


r 


H 


JIONTBEAL  LAW  BBPOKTS.      . 

23  avril  1888. 
C&rajn  Mathieu,  J.   „   *       ^' 

^     BOLDtrO  V.  LEFUNT^W  et  YtnomEAV,  dtflndeur 
•  .  «»  ffeprw^instance.'^' 

Requite  en  nu^U4  ie  dicret—Daau^Amendements. 

I 

-Ql)^  I'artide  716  <ln  <^i  de  Proc^ure  Ovile  qui  prescrit  que  la 

iqu^teen  niUliWde  d^t  de  la  part  da  saisi,  doit  6tre  pi^ntte 

V06  lea  memes  d^laia  flue  ceux  preacritB  pour  I'appel  du  Jugetnent 

de  la  Cour  Sup^rieure,  rfapplique  ^alement  A  une  demande  d'ainen- 

-^  ,  dement  de  la  requite  eij  nullity  de  d^cret  d^ja  ff^f ebt^^lequel  amen. 

•    dementne  j>#ut  iire  pafmia  aprds  lea  susdits  d^laia. 

Tin  noni]»€  Narcissfe  Bolduc  fit  vendre,  le  It  aout  1876, 
en  vertu  d'uri  breYde  vendUioni  exponas  un  immeuble  ap-' 
partenant  an  d^fendenr. 

lie  22  f6vtier  1877,  le  d6feiideur  presenta  nnc  requite 
en  nuHit6^de  decret  all6guaut  que  la  vente  par  le  shfirif 
dn  dit  imiBL^uble  6tait  nnlle  et  ill^kle,  parce  q]i||icun 
avis  de  6ette,vente  n'avait  6t6  donn6  ao^  reqt^e^a^^^^rc6 
que  le  bref  de  venditioni exponas\n'^yion<}9.\i  pas  quelles 
publications  et  avis  le  sherif  devait  faire  avant  de  Vendre ; 
que  !es  publications  requises  n'avaient  pas  6tfe  faites  • 
parce  qu'il  y  ilivait  eu  dolifet  connivence  centre  le  demaA- 
deur  et  Tadjudicatairer  pouf  ficarter  les  ench^xes;         v 

,Le  6  mars  1888,  pjize  ans  apres,  le  req|Srant,  alore  de- 
mandenr  par  reprise  d'instance  centre  Adolphe~V6r<m- 
3ieau,  repr6sentanti|^  ^emandeur,  fit  une  motion  deman- 
dant A  amender  saj^ufite  en  nullit6  de'd6cret  en  ajoutant 
parmi  les  moyehs:  "et  parce  le  dit  bref  die  vendUioni ex- 
"ponas  est  6man6  sans  I'ordre  de  ce  tribunal  ni  d'aucun 
••des  juges  d'icelijii,  mais  a  6t6  6man6  par  l6  protonotaire 
"  de  oette  Cour  siir  le  fiat  du  demandeur  et  est  nul  et  de 
"nuleffet."  J 

^    Ia  Cour  a  re^6  cei  amendement  par  le  jngement  sui- 
vant^:— ■  ;./  ■.,  ...     , 

"  La  Cour,  etci....  '  '  *^ 

"  OftTiiidAnint  quo  par  rartiolo  7;C  dii  Code  de  riucfi. 

"■■•     .:.        i  '  ■         4..  . 


SUPERIOR  COURT. 
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dnrp  Civile,  l»requ6te  en  nijlitfi  de,d6cret  de  la 

«U8i.  doit  Atre  pr68en*6e  dans  les  mlm«.  dfilais  que  ceui 

presents  pour  1  appel  du  jugement  de  la  Oonr  SuSeu  " 

Consid6rant  ^ue  raaendement  qu^  I'on  prf  ^ 
peu    6tre  accord6  vu  le  d6Iai  qui  est  iexm/d^uis  la 
vente  de  rimm^uble ;  ^*ii*«^-^ui8  la 

"  A  renvoy6  et  renvoie  la  dite  Motion  avec  d^n^  etc  " 
^  f -:^,^  4-  i^ea^s..,  avoc^ts  du  requ^^t^ 

(j.  J.  B.)  '  %  '*/ 

•  ^    •'     ■    ■  ■■■■■  .y^  ■  •  •  . 


fft-:' 


*<S3'  ;         18  avril  1888.  ^ 

Coraw  I)OHBBTT    J        '  . 

MARTIN,  regu^anie,  v.  B.  A.  T.  DEMQpriGNY.  Beeorder, 

iniim6.       ^  ■«•'". 

y2««««»^-4^^  de  la  caus^Audmndela  cause  amnt 

Pheuri/ixSe— Certiorari, 


s.i 


^Le  18  matt  18^.  Thomia  Auber  et  *  femae,  Jj»e 

_  te  «  mm,,  Anbo,  fat  liMrt,  mai.  ,.  femme  fat  ,wm-^ 
d»m«e  pouM.  dite  offense  i  troi.  m.«  de /ri^n  *^ 

a  t^ois  mow  de  prison  additionuels.  . 

lA  prisonnidre  se  pourvoit  par  bref  de  certiorari  contre 

solir    ^'!-    ^^^'^'iq^^J^^ontlesfaits^^ZLdi^ 
son  affidavit  de  circonstance  •  «ut«  aans 


)J 


auraient  ^t6  arrfitfis  par  un  homme  de  police  porteur  d'un' 


iV^ 


t^-- 
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MONTREAL  LAW  BEPORTB. 


S.' 


MMtin 
DaMontigny. 


mandat  d'ari 
les  noms^tai) 
et  de  son  mar^ 
Recorder  de  la^ 
ajonrn^e  an  24 1 


;ation  contre  un  homme  et  une  femme  dont 
inconnus.  \^Qne  le  procos  de  la  prisonnidre 
t  fix6  an  21  mars,  &  2  h.  p.  m.,  devanMe 
6  de  MpntV^al ;  qne  ce  jour  la  canse  fnt 
Jrs  d  11  h.  a.  m.,  on  Teq^ndte  de  la"  part 
4e  la  ponrsuite  fn%  faite ;  qn^h  la  demande  de  I'gvocat  de 
la-dfifense,  vn  TabAiye  de  ses'tfemoins  esserttiels,  la^nse 
fut  d^pnvean  ajoi|rn6e  an  21  dn  mfime  mois  il  2  h.  p.  m. ; 
que  ce  dernier  jonr|  sans  ancun  avis  k  I'av^t  de  l|,d6- 
fense,  en  I'absence  les  t6moins  des  d6fendenrs^et  dn  pif- 
sonnie*  Anber,  lui-nime,  et  s&iis  entendre  les  parties,  le 
Eecorder,  dans  I'avj&t-midi,  jngea  la  catise,  «cqnittait 
Anber  et  en  condjiinnlit  Aiine,  iSlartin  4  ^amende  et  kla. 
prison  ;   qn'A  denx,  hfeires  de  I'apres-Aidi,   temps  M6 
pour  I'andition  de  la  Ause,  I'avocat  de  lad6fense  el  ses 
t^moins  n^  pr6^enterenl  devant  le  Recorder,  maisappri- 
rent  que  la  sentence  6ta^  rendne.  ^, 

Get  affidavit  de^ravocal  de  la  defense  est  corrobor6  par 
un  autre  du  dit-T^homas  4uber. 

^  requ6rante  4emande%ar  sa  motion  que  la  ci^viction 
soit  annul6e  et  qu'elle  soiferendue  a  salibert6.  L'intimfi 
con|par«t  et  s'en  ra|>porta  justice.  '^ 

m  Oour  Sup6rieure  a  anSul6  \g  verdict  et  la  sentence 
et  a  rendu  la  libertfi  A  la  pri^nnidre  par  le  jugement  sui- 


vant 


..t 


"  The  Court  having  heard  t|ie  applicant  by  her  counsel  I 
^'   iiponher  motion  presented  %id  filed  on  the  5th  April 
instant,  that  for  the  causes  an^  reasons  stated  in  8u4  mo- 
^  tion,  the  conviction  of  the  Recorder  of  the  city  of  Mon- 
treal made  on  the  2Yth  day  of  jiarch  last  past,  be  quashed, 
annulled  and  set  a8ide,||4  thai  said  applicant  be  granted 
her  liberty  and  dischargj^roni  custody,  the  said  Recorder 
having  declared  by  co^seli^'i^'tZ  t'm^apportaU  4  Justice; 
having  examined  the  record  and  the  vehole  proceedings 
fc         had  in  said  cause  and  read  thia  affidavits  filed  in^npport 
E       'of  4he  said  motion,  and  deliberated ; 
T^T       "  Doth  mafntain  the  vrrit  of  cerftoran*  in  said  cause  issued, 
and  dot^  quash,  annul  and"  set  aside  the  said  conviction 
'  of  the  2'yth  of  March  last,  and  said  applicant.  Anne  Martin, 

ill.  ■g:K 


■  *'' 


■/mf:- 


.« 


is  hereby  granted  t»i^  libert  I  and  discharged  from  oiistQdW       »«• 
uoder  said  conviction."      /       '    ^      ;    r  ^  -   U    >fMtiii 

mcnmter/Hutchinsm,  WeirS^Mwiennan,  avotfats  de  ll  ^^^^r 
reqn6rante.  / 

i&wer  i2«w,*avocat  de  rihtim6. 


\  *■ 


.  \ 


■K/- 


80  aVriM888. 


T^SCHE^AUf  J: 


.*!-. 


Dame  LAMIRANDE  V.  tALONDE. 


Donate  coutumier-^Tms,  de  bonne  fox- 
■^  Mise  en  demeure. 


"JFhiits  et  revenus-—       A 


JnG*:_g'an(,  femm^  qu,\  mm  miae  en  demetee  prtalabler  pouninit 
en  f^lamation  de  son  douaiie  contutaier.  un  tle«  poZSZTdl 
bonne  f^^dW.  Immenbte  affecW  4  oe  douaik,  n'a  dL^^iL  et 
revenna  de  Hmni^uble  qn'4  partir  de  I'infctuUon  de^^Son. 

.        *-  "  ■      s  ■  ■         ■'  ■  ' 

La  demanderesse^datTs  son-  action,  allegue  qu'en  1862 
elle  contracta  mariage  avec  un  Domini  Roch  Poitras  fe- 
qnel  k  cette  6poqne  ^ait  propri6taire  d'un  immeuWe  situfi 
dans  la  cit6  de  Montreal,  et  qne  pour  ^server  ses  droits 
audouaire  coutumier,  elle  enregistm  son  extrait  de  ma- 
nage  sur  cet  immeuble  le  16  mai  1876  ;  que  ledit  Poitras 

'*'''  ifrS  fl  ^^'^^  ^^^*  *^^  1881 ;  que  A^dit  im^ 
r^'vnS  li'  ^  ^tob'^flSH  Vd«ipar  son^t  gpoux.A 
Loui^  B6dMd  et  Charles  Lamonta^e  r  que  le  dit  limon-  ' 
tagne  vendit  sa  partditos  cet  immJble  4  Elizabeth 
Agnew,  et  que  cettedernidre  vendit  de  ncjMfou  la  mdme 
part  «u  d6fendeur,.0,  Laloride.  sans  que  iMteniande^sse 
4  UraiMn  aux5un  temps a;enon£§^  ses  droits;  du^  I'autre 
moiti6  fot  vendue  par  le  cUmdard  A  Joseph  Rivllf :  ^ 
par  ce  dernier,  k  Joseph  Beaudoin.  qui  la  trahsporte  4 
Jifeies  Oralg,  duquel  le  dfifendeur  a  I^nde  l^ralt 
achet^4  que  la  demanderesste  a  droit  4  la  moiti6  de  I'usu- 
. #uit^ dit  immeuble  de|mis la mort ^son  man, el qu'^ 
COnBfiqnonne,  elle  a  droit  dP  Amn^^Aa* .  i,^  ^aa>^j-_-  ^ 


""VV 


ianfl6qn<mno,  elle>  droit  de^deuaindCT  an  dtfe^deur  d?" 


> 


montb: 


"*•,       lill'payer  U'lboiti^  des 

'*"^*''  depwis  ijette  date.  LW 

'^''^  _      li^  ac-fendeur  j^aida 

\,.f\     proVdHait  de  la  «|i)e8si 

*^  '  il     de  l«K'demahd€%s8e,  et  q 

^'  ,1*  ■  pirds  llj^estament  de  80n 


I^W  REPORTS. 


iris  prodnits  pat  la  d||e 
est  pour  1476. 
fait :  lo.Que  le  &i  im: 
da  pdre  du^it  Pmras, 
le  d)t  %#^  ttm  av.t 
'""qu^jiiilifrait: 
«  biens  dt^t  8iib8titii6$J|i||ainaii  ^ ... 


imax^derenjre  p'a 
ml 


erestPB^rait  a<m|ii 
inqiineable,  eile 
uite,  y3|||tte  duf  fW 
I  conjugal,  se 


piiJi  d^laiss^  son  dii' nyiri  pen- 
j^0|^  pni9  peiidaint  liy^remidre 


se  iserjiit  livr6  d  la  proi||tation ; . 
Ites  autburs  ayi^ient  ftcc|i|  le^it 
;,      :/^mm#lla^^cphyiJal^e|^^^c^^  d^  t^^pp^et 

^        da|ii4l^^r^<^f  i^mpUW^ 

'p^i"*^^,  comWpossessei^r  de  bonne  foi,  il  ne  pem^tre 

^  ajppel^ft^Tendref domp^  d^b  troit^  et  reyeniiil  d^^xjip^n*' 

^y< ':  mteikble^ab  dep^  rijq«ftJ|tQtioB  de  raction ;  <^v  Q^leL  danis 

^ '|^s]«8.cas,par|^8^iite|tame^^  dn  pdi^  d^  ditl^lli^. 

c«>  dernier  ne  p6i^ait.|ii8^|08er  ^iiiCr  testament,  qiiet  d*ime 

»,'     ,i|noitii§  dn.dit  imineuble,  e|l|[ae.ledemandftur  nepoavut 

*  I,! tout  an  plus  qn^!'pT6tem4i^;atf  quart  des  reveiiiiB  qu'il 


N^   ^^    *     ''auiniit  pa  prodti^ie. 


'      ■M 


. ,    „  .       ties  rtpons^s  et  le6  rdpliqaiis,  quoique  spgpiales,  litoflfreiii 

^  ;  ^  "^  aucqiiint^rdt  quaint  au  pomt^ag6.  'I      -     '',> 

'    •  •      \^ '  '^  dpifianderesse  cita  QadboiA  V^  Bonnier,  6  L.  ,0,  ,X  267. 

^  ^!  i;<e  cl6fendenlr  citaa  Potkier,  Substitution;  sect. ^6,  art.  2, 

r..    .pi>.648  ei  BiS  in-guarto ;  Guyot,  Substitution^  p.  S29;  2 

.     '    Hicard,  Substitution,  Trait6  8,  ck.  18,  sfect.  I,  2e  pairtie,  pp. 

^     496  et  498 ;  JRmwsdn,  Bouaire^  «b^  8,  N^.  81,  et  ob.  Jj6  IJo. 

^.       f ;  C.  0.  art.  411,  412,  l^JSl-  ^tisnage,  sart^.  876 

"  SretoHmeravaJffimrjfs,p\.'li.\'        <  , 

t  '/Xia  Gonr  .«.  ms^||Miu  le  troisi^me  plaii 

A-^Jjiej*'  P«f  le  jttgejjBJRiiiiy&t :  ,__l__  „ 

"  La  dour,  etc^?y.  ^ 

'''^nsidj6i'»nt  que  la  demlMeresse   qui 


^ 


L 


»**;*  ^i<f\ 


'superior  court. 


'»'   '  '.J''^ 


loiiaire  cputnmier  snr  rimtnouble  dbnt  le  d6fen^r  est       m*. 
[tersracqudrear  de  bonne  foi,  demande  par  son  action  la  **»•'•«<•• 


i|  4«»  f^its  ot  revienas  du  dit  immeub^e  per9a8  de- 

re!«l4  ociobre  1881  jnsqu'au  moment  de  rtnstitotion 

ke  ractiou,  soit  la  somme  de  #475.00,  et  demande  de  pins 

l^le  d6fendeuT  soit  tenti  de  lui  rendre  compte  d^iifdits 

■  lits  et  revenus  par  Ini  per9U8  pendant  la  ditoy^iode; 

*' Oonsid^rattt  que  la  declaration  n'a  pas  d'autres  con* 

^closions  qojp  celles ^ni  viennent  d'etre  cities;  fe 

§    "OoBsidferant  que  par  I'article  1441  du  Code  Civil  et 

*^  par  le  droit  cdmmun  antfirieur  au  dit  Code,  la  demande 

on  justice  est  nScessaire  ciontre  le  tiers-acqu^r^ur  pour 

faif^  courir  k  leur  6gard  les  fruits  des  immeubles,  sujets 

l^^ou  ajSectds  au  douaire,  qu'ils  ont  acquis  de  bonne  foi  et 

que  la  femme  n'est  fond6e  A  demander  la  restitution  4es 

fruits  que  depuis  le  jour  de  la  demande  en  justice,  ceux 

pei^qs  aupantvant  par  les  tiers-d^tenteurs  leur  ayant  et6 

acquis  en  leur  qualit6  de  possesseurs  de  bonne  foj,  (Pothiey, 

iDouaire,  No.  168);  *       J  >*:  v 

"Oonsiderant  en  consequence  que  la  demande,  telle 
que  libellde  et  telle  que  qualifi6e  par  ses  conclusions  nfest 
aucunement  £ondde ; 

VConsidfirantque  le  d^fendeur  a  plaid6,  entre  autres 
dfifenses  i'adult^re  et  la*d6sertion  de  la  demanderesse 
comme  causes  de  la  privation  de  son  douaire,  mais  qu'il 
nVpas  r6u8si  d  6tablii!j  c^|aits  dans  les  conditions  pr6- 
yues  par  I'artl  1468  du  Code  Qivil ; 
f       **  Et  considj^rant  que  tonte  Tenquftte  fiute  en  cette  cause 
aeulieu  8ur|'pette  all^ation  d'adultdre  et  de  desertion, 
et  qu'il  est  J^ste  que  le  d^fendeur,  qui  succombe  sijir  cette 
parlie  de  la  cauie,  paie  les  frais  de  la  dite  euqudte ; 
•ISans  adjug^;  sM^  iW|i|(|Si^^ 
;   litige;  j^^^^  -^Wlm 

"  liiaintient  Ja  tense  pour  H^oWBi-haut  d6duit  «eu. 
lement,  ©t  4|^ute  la  4ei|ianderes8e  de  soil  iif(;tio4  tf^c 


d^pens,  ,etc 


BuOej'  ^  Lighthiai,  avbcats  di9  la  demiaiaeresse.  ^  " 
iJ^fntne,  La/lamme,  Madore  8r  Cross,  avocats  d#d[6fe^- 
deur.  /   ..  ^         ^^  ^   ^       ^^    * 


Lalonde. 
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MONTREAL  LAW  REFORTa 


\ 


y  ..  17  Buptembre  18dO; 

\    '  Gwow  Jettue,  J, 
'    '     '  ^    JONES  V.  ^OODIE.  \  • 

T9tU»^jChmlUiom~Rip^iiion---Pre$cripti6n--C.  C.  art.  2261 

Jvo*:— Que  la  pnriKsription  de  deax  ana  pour  d^lit  (C  0.  art  2201)  M 

^  a'applique  pas  &  nno  ac,^ion  on  recouvjeipeni  d'une  certaine  Homme 

i     pay<5»«ou8  certaiaea  conditiona  et  <iue  1*  diSposant  r^pdte  I6nKia«»  <»« 

,/-      lipndiUi^t^Q^t  paa  4t^  remplie*'        /  *  s  ;' 

,  Le  demandeur  allegiie  que  le/d^fen^enr  avec  d'autres 
perstmnes  formant  une  pr^ten^ae  compagnie  achetdrent, 
en  1882,  dans  la  paroisse  de/St-Bo&iface,  au  Manitoba, 
nne  grande  dtendne  de  teiYam  de  Thonbrable  J.  A.  Oau- 
chon ;  que  ces  personnes  o|^rchdrent  A  torgapiae?  une  ae- 
conde  compi^ni<^|ii  de;»4it  aofieter  le  mfeme  -terrain  de 
la  preotidire  compagnjieY  qn'A  cette  fin,  le  d^fendeur  se 
mit  en  rapport  ayec  nn  nomm6  Hamilton,*ragf  pt  dn  de- . 
mandenr,  et  Ini  fit  zn'endrd  dek  parts  dans  cette  sdconde 
compagnie ;  que  le  deioandeur  t>aya  ainsi  au  .ddfendenr 
pour  sap  susdite^art  une  sofnn&nie,  |2,876.00,  mais  k  la 
condition  exprbsse  qu'A  moins  que  le  dit  terrain  ne  fAt 

''rSguli^remenw  transportfe  k  la  seconde  cpmpagnie  d{in^t 
-Qrganis6e  et  toutes"  les  promesses  et  en^pagementii^  ftn- 
tenus  dans  utae  lettre  et  uu  prospectus  rconis  au  deman- 
deur,  remplils  et  ex6cut68,  la  dite  somme  lui  serait  imme'~ 
diatement  remise ;  que  la  seconde  compagnie^e  fut  jamais 
organisfee  ni  les  dites  parts  sonscrites,  et  qBi61edif  terrain 
ne  fut  jamais  yendu  et  .tranftport6  k  la  <iite  comp^nie,-et 
qu'aucune  oes  promesses  et  au^nn  des  engagements  dn 
dit  pronpecfus  ne  fut  ex6cut68 ;  que,' par  oonsfequentl/il 
est  en  dMit  de  r6p6ter  et  r6pdte  la  susdite  somme  dtt  ^it 
d6fie)ndeilr.--  •«■.■'-■"■"■■",.  ^-  *-  '  .''■-:■;■■;  ^•^  •'■' 3^, 
A  cette  miisiaL, )a  d6fendeur  plaida  eBtr'afrtre^-  ebos^ 

"uiie  d6fei£B^  en  droil  all6guant  que  I'rction  du  demanddj^k* 
6tait  bas6e  sur  des  translation's  qui-avaient  eu  lieu  pl^' 
de  detix  i^tts  arant  I'ine^itution  de  cette  action^  et  qu'eM 
6tait  presetite.     .   -" 


^ 


)r  une  se- 


f^t 


.^*-^^ 


ff» 


Obtte  dfifenie'  on  di-bit  a  616^07%  par  le  jugfement 
iUivant:  - 

^■''  "  U  dour,  etc.....:'  :  '; "'  '^  ''^\'''  "^-''-  "■  '  '^  -'  ■  '  ^ 
^?t)oii8id6rant  que  la  demando  n^st  patten  rtJclii$ation 
de  dommages  r68ultont  d'utf  d61it  on  d'un  quaei-delit 
maiB  bien  on  reeouvTeme«i  "d'fliie  aomme  oonfid^  ati  d6- 
fondflUT  dans  ,un  but  »|>eciofl  et  que  le  ^t  d6fen^ttr  • 
gard6e  on  appliflu6e  A  868  proppes  affairpa  ;      «       / 

,"  Oonsid^rant,  en  „  consequence,  qui  la  pre8#iptii)n 
6<Uct6e  par  rarticle.2261  dli  Code  Oivil  fte  s'appiiiiue  pas 
4  re8p*cei' . :  -;,.;■  ■.  ■■; ;  V'  -  ,-      :■"    ■  ^'-^^..^  ■Jr.  '. V^  , 

"Benvold4ad«fen8e  en  droit  du  dfifendeu^,^  dfipens 
di8trait8,  eta.'*   '  V  ./  / 

.    Madorem,  teei,  SmUh  S^- Rogers,  pom  le  demapeuf;     I 
BHque,  Lafontaine  Sf  TurgeoUy  jipuV  le  d6fen#ur. 


ivta. 


JTooili*. 


-.-^* — J / — 


■-^t~i': 


81/ mars  * 


Coram  GlLL,  J.    '    // 
tANCTOT  V. 


.    £(n(s  t&s* 


^JV«m>»/ib»-^i)tiiiim«g-«-^46  Vict,  ^l 

.-.■',:*'.:  y,  ■', .^^.,.■.c^t>.■  12  (18B8).:- ,:,,,:.    ,--%:;-^;^_^  '*■ 

Jurtii-QueltjicrtpU^^^^  **»W'«  I*'i«  "tittat  46  Vlot 

<*a2 (1888) d9nt.n«at> loipa^  1«,  doa«ie. k I'.nooBt« de. wtkrt. 
inlenMe.  cpntrt  toot  o«<fl||.  d«»,do«aB«,  poor  oe  qa'il.  .nitmt  fdC 
d.ns  P^W^loa^de  tear,  de^;  |»  .'^^ique  quW  «tt<»i  «  dot 


magea. 


.>feu 


Le  dcTttiMideiif  dans  8a  d6claration  aU^i^e  lea  faits  sui- 
vanta:  B^  1886.1e  OalleotBurdee  dooanes  agiss^nt  sur 
linformalioilrde  deux  officieradto  doiiane  aurait  fait  aaisir 

'S^l^^?**'****  *^n"lS|f>l«  des  toarchandiaes  ranfenn6e» 
dana  le  mipghr  ^jgmaiideiir.  A  Hoittr6al.  conaiatant 
en  oraeraents  dfegBiP'draps,  argenteriea,  §tc.    trnnsoii 

,  d)i<#e  aaisie  6iiit  que  ces  marchandiaes  avaieiit  6t§>^. 
86e8  ea  contrebalpde.    Soua  la  menace  Ai  l'«i.]Avpma^^ 


\ ' 


.\ 


■  ■  '*»"»R«MafeViS65s 
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-i^ig^.^ 


LMieftoi 


'  wX 


'«-♦. 


ie  d6fendQ|g^ur  lu  thro«r  i^  iair«  d6cid(^r  i»a  .aAv  por  le 
toiniatro  m  douanes,  ot  qu'H  n'a  pa  KsMfiA  faire  a4» 
jttgor  «iir  m  pr6tendue  riolatiou  do  U^^  II  domando 
par  tm  ebadvuiiom  qn'iJ  soi^ij^y^^gij  "'*  P***  "n'-owru 
Ik  optififlcation  de  gen  m 

•oU4onii6o  deladitona&e  et  quelle  d^fJndenr  spit  con 

d^61Uui  remettre  son  d6p6t  de/|6,000.00.    ^  ^       .  / 

'^A^oott)!  action,  entro  divers  plaldoyers  le  dfefendonr  , 

premier  lieu  une  exception  de  prescription  en 

fstatnt,  1888,  46  Vict.,ch.  !«>,  qui  dit  que  tout* 

ffitentie  contre  un  offlcie^  de  donane  pour  des  faitf 

^^Btifli  k  leurs  deyoirs  sera  preiwjrite  par  trois  mois.  r 

n.      Ia  Oo|^  Sup6rieure,  coiifirmant  d'aborC  le  jugftment. 

'.rendu  par  rhonorable  juge  M^hieu  sur  une  rfiponse  cat 

|roit  du  4emarideur,  {')  rendit  j^geraent  en  fayeur  duj^ 

JSiiandeur  sur  cette  question  de  prescription  86umise  pX 

liminaiwn|ent  duconseutement  des  parties/" 
-  ^.  ypici  lejigem^iit :     .■.  -  . 

^     i^'La-Cour,  8^:..:..  " 

"  Considfiran*  qto^ien  <me  snivant  les  regies  ordin/ires«^ 
du  droit  et  dela  prpc^ditfeJlP  d6fend,ear  devrwt  pr/ciser  "^ 
dans  ses  plaldoyers  quelles  elnt  les  malcjiandises  du  de- 

\   '°«»»'^®J»'^q'»e  Wd6feldeurp|^teijdavdfr6t6ent^ 
contrebande  oxCm^gnWhiea^eAt  et  sans  dire  po^  qUelle 

,  ,,  laispn  parti(jwlj6re,  elles  sont  sujettes  k  saisif ,  il  rfisulte 

Jependant  idtt  te||^|ne  et  de^'esppit  d#iotre  Iggis- 
itioasnr   les  dottwes,   46  YiM^^m^l^,  lasjl  qok 
t   regit  I'espece  aotnelle,  qae  ie  d^knMur  est '.dispensfi  sdT  " 
Preiser  plus  qji'il  il^le  faitjMwWdife^ jOaidoyers  pi^     " 
i> que.«^te  loi  d6creie  distifiH|eig  et  k  diverges  reprises 

•  ^^'^M'^'^^  1?*  Sf'*  sftW^ef  marchhndises  iQuldes 
^,^-:ilr^aitaftces  anafogftes  A  ceg^gyposfees  dan8:cette  cause, 
•-.fpr.ae  se^apastenuil&.prouver  qu'elles  ont4t6  enjrfies  dans 
.  •  ^  ^^  ^^M^  ^m^^  droits  aient  m  entidrement  on  impar- 
•-•  %..  faitement  pt^s ;  mais"  qu'il  incombe^a  au  proprifetaire 
\-''  :"('.)Voirletapport,|I.X.R;3:C.a,pi^468. 


/-] 


::i  _/ 


tCTPKRTOR  OOURT, 


m- 


I 


det  dite«  marchandi««8  d«  faim  la  preuvo  quA  tons  droita 
;ont  H6  rtgaliArement  pay6a  «t  que  lei  exigences  de  la  loi 
ont  6t6  rempliea ;  .  »        r**    #        • 

"  Dit  en  con»6quenco  qufl  o'eit  aver  ralsS^qne  Ub  dltea  ^ 
d6fert.gi^en  droit  ont  6t6  rejetftes  par  le  jugoment  rendu 
en  ceite  cause,  le  cinqui(^mft  jour  de  f&vrier  1887,  sur  ins-     - 
«riptio)i  en  droit  et  maintient  lo  dit  rejet."      m      - 
Et  surMe  premier  plaidoyer  du  d6fendeur  : 

■%,  ^*^»*^"  ^»"  PaJ"  ce  plaidoyer,  le  d6fendeur  invoquo      - 
Henc^tre  de  la  prf^sent.v  aqtion  la  disposition  do  la  loi  ^ 

^eH  dSSanes  fixant  A  trois  mois  lo  delai  sous  lequel  toute,  ^ 
action  centre  un  officior  de  douanfl  mison  d'un  fait  qui 
lui  gt  reproch6  devra  6tre  intent6e  ;  le  dit  d6fe^deur  all6- 
gnm^  que  cette  disposition  doit  recevoir  ici  son  applica- 
tion en  auftint  que  le  fait  d'oii  est  surgi  la  prfisente  ins- 
tance, date  de  juin  1886,  tandis  qo©  Taction  na  6t6  in- 
t§nt6e  qu'en  d6cembre  1886 ;  * 

^  Oonsidirant  qu|  par  cette  action  ]e  demandeur  ne 
^^C!!  P** '*' <*^^«»<l««'f  en  dommagei,  mais  demande 

'simli^ut  quj^  la  saisio  de  ses  marchandiseir  pr6tendue 

n  Jfct/'*?*''^'*^  ^®  ^*  ^°'  ^""^  douaikes,  soit  d6clar6e  ' 
null^pqWl  Mt  la  Iibre  possession  de  sds  marchandises 

*'  ^""^  '*''%  *^®  ♦^'000.00  qu'U  a  d6po86e  forc6ment 
pour  en  avoir  Wpo^eBAion  pendente  lite,  devant  le  commis- 
saire  des  douanes,  lui  soit  restitu^ ; 

"  Consid6rant  qu'en  int©rpr6tant  la  section  228  qui  flife 
le  d^hii  susdit^i  en  rapport  avec  les  sections  227  et  229 
.„  plus>6eial.emeht  229,  il  est  clair  que  cette  limitation  de 
.  trois  moi8.ne  s'appliquo  qu'aux  actions  en  dommages ; 
'•  Consid6rant  au  surplus  qu'il  parait  absurde  de  brfi- 
tendre  que  pendant  que  des  procedures  sptciales  sont  k 
se  poursuivre  devant  le  commissaire  d'ou  il  pourra  r6- 
sulter  une  d6t$}slbn  qui  mettrait  de  c6t6  lasaisie  douaiiiire 
et  ordonnerfiit  <fe  lestituer  au  demandeur  son  d6p6t  de 
16,000.00,  decision  qui  dans  I'espdoe  n'a  6t6  rendue  qu'en 
octobre,Ie  demandeur  n'en  serait  pas-'moins  tenu  d'in» 
tenter  son  action  0ti  justice  dans  les  trois  mois  4e  la.  date 
de  la  dite  saisie  douanidre,  sous  peme  de  se  vwr  W&ser 
tout  reconre  «i^^|n|tice  uniquement  ^r  snif«  H«  i^  jjt. 
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;^H°"  ^\^'"''  ^'*'"  ""^*  ^'*"^«  *^*"'*  ^  P^«W«r  «u 
jo-tic-.  «n  r6ftn»r  •tt  «|«i,niiMwro  d«.  douan««  ««Ion  .me 
1«  purmot  U  lol/;  /  ' 

"  immrmi  douo  I«  dit  prmnier  pUidoyer  dii  df,fond«ur 
mal  foud6.  U  r«j«tt«  ave.;  d6pon.  coutro  1«  <l6»\„id«ur.  let 
da.  d6pen-  .\  <itr«  U«r,«  comm.  «ur  uno  d«f«n«e  „u  droit 
renvoy6«  pluH  le  oout  de«  «dini««ioi,«  dicUan  ai.  «t6no- 
grapho,  d««qu«U  d6p«ii«  dintractiou  e8t  ac«ord*-«  «U-  ■ 
douT"'"'"''*  ^'^^""""'  ^'"'"^^  *<•  ^"'  »vocat«  du  d«maii. 
'    H.  Abbott,  C  JR.,  avocat  du  Sfbudoinr.  '■         '       ' 

{3.3.%)      '-  ,      ^^.._^_._.^__^ 


■  *^^i-«^ 


,4 


28  avril  1888. 


/  CWnm  TklWEB,  J.         V 

^^'^^Pf  ^'  ^^CHAMBAULT.  et  LA  cflE.  DU  GRAND 
'TiLfiaBAPHE  DU  NORD  QUEST  DU  CANADA 
T.  S.,  et  LALQNDE.  coiitostant.  ^f    ^' 

Sai»ie-arr4t~Ex^^ian^Paiemeni  aj^H  muie,    , 
J^uemment  pale  ce  qu'il  doit  au  d^fe«<leur.  u.«mred  X^T  * 

veaii  la  m«me  dette  «a  demandenr  saialMant  par  la  nJSiut^t 
Les  fiuts  de  la  cause  sout  lew  stfivants  :    -  '  * 

Le  10  ttvril  1884.  la  eompagoie  tiers-saiaie  dans  une 
cause  de  F.  X.  Archambault  centre  elle  a  616  condamnfii 
au  paieraent  a  ce  dernier  de  la  somme  de  $60.00     Sur 
appel   la  Cour  du  Banc  de  la  Reiue,  le  2t  mars  1886 
porta  la  condteination  A  $600  00.   Le  demandeur  en  cette 
cause  fit  signifier  sa  saisie-arrfit  le  24  mars  1888.  U  tiers- 
ftaisie  declare,  le  12  avril  suivant,  qu'elle  avait  6t6  con. 
damn6e  4  payer  1600.00  au  d6feudeur  par  la  Cour  da 
Banc  de  la  Reine,  mais  qu'elle  avait  obtenu  le  droit  dW 
peler  de  ge  jugement  et  q,^,  par  consequent,  elle  ne  pou- 


\*\ 


(f 


r«i^|?^;?s»? 


¥■ 
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..-..y 


t^l 


Hf^ 


vait  dm  in  ellHdevdt  ou  non  »v«nt  le  ji,g.,ment  final  d«       «-.   " 
UonteH  ftlvA.  U  ti»r«-«iiii.ifl  ii<kMimoin«  u»  janiait  fourni      '-'^ 
lo  cwtionnHm«iit  ri.<|ui.  pour  jwurtuivw  cot  «pp«l  ot  |„  A«h«u,i, 
12  octobre  1886  1«  demandour  prmlakit  an  e«rtia«at'con.-    *  «• 
hitant  que  le  dlt  cautionn«ra«nt  navait  pan  Mf,  donnA      ^  '1 
dan.  h.8  d6ltti«  ot  obtint  un  ordro  de  la  Cour  A  r«ftfet  do  1 

laire  d6«laMr  la  tiera-saiRiM  de  noaveau.  Le  12  novombro. 
ooUrt  dorni^re    fit    un«   nouvelle    d6cIaration    AficUrant '       . 
qtt  elle   no   dovait   rion  pour  Ion  raiaona   auivantea    a*. 
voir,  quo  lo  12  mai  1886  uno  aaisio  avait  6t6  faiti.  do  sea 

^•"i.'*^.'*"  *'^**^  **"  '*  ^«^  8up6rieuro.  en  vortn 
d  un  bref  d'ex6ctition  6nun6  A  kOdoniande  du  dAjfendour 
b.  X.  Archambault,  ot  quelle  avait  m  oblig6o  de  paver 
ce  quVIlo  dovait,  1604.60  en  capital  ot  |«2.88  d'int6r«t 
lK)rt6e8  au  dit  brof  dox6cution  pour  omjiAcher  la  vonto  do 
wi.  bien.  meubloa  par  aulorit6  do  justice,  ot  qu'oHo  avait 
ro9u  du  dlt  huisaior  saiaisHant  uno  quittance  complAto 

Le  demandour  contesta  cette  d6claration  all6guant  que 
»a  eaisio-arrAt  6tait  toHJours  valablo.  et  que  le  paiomonr 
quo  la  tiera-saiaio  avait  fait  do  co  qu'olle  dovait  au  d6fen, 
deur  6t«it  nul  quant  A  lui  ot  qu'olle  dovait  dtre  condamn6e 
a  lui  payer  do  nouveau  oe  montant. 

La  tiera^saisio  r6pondit  qu'olle  avait  pay6  de  bonatf  foi 
que  8a  declaration  du  12  avril  1886  n'avait  paa  6te  con^ 
t*8t6e,  qu.aucun  jugomont  ou  ordro  de^cotte  Cour  dficla- 
rant  la  saiaie  tenante  ne  lui  avait  6t6  signifie,  qu'ello  n'6. 
ta.t  pas  tenu  de  faire  lea  frais  et  de  courir  le  risque  d'une 
opposition  au  bref  d'execution  6man6  contre  elle,  que  14 
domandeur  dovait  ki-mfime  proteger  sea  droita.  I  -  . 
Le  jugomeut  sui vant  de  la  Cour  Sup6rieure  a  condamui  - 


/ 


/ 


la  tiers-aaisie  en  cea  termea  : 

"LaOour,  etc  ».... 
'  (Faita  de  la  cause). 

"  Coiisiderant  qu'en  loi  1q  pai 
Asoncr6anciel^  au  prfijudica  d_  ,^,„  _  „,,„  „,^, 
pas  valabl6  A  regard  des  cr6anciera  saislssanta  oi^  arrfr 
tants-  qui  peuvent,  selon  leurs  droits,  contraftidro  le  d^i 
tour  A^payer  de  nouveau ;  sauf,  en  ce  cas,  so^i  recours  seu 
lement  contre  Jo  cr6ancier  qu'il  a  ainsi  pay6  • 


^it  par  1^  dfibit^nr-'  4  l^  vXl  ''> 


«iM«ie  ou  arirAt  n'l 
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"  ConsidSrant  qu&lors  dupaiement  invoqu6  par  la  dite 
^j?^^'  ^  tieM-saisie,  et  fait  par  elle  i^  Thuissier  saisissant,  Edbuard 
w-muiiu  -jy  Lalonde, 'sous  Taritoiit^  du  bref  de  cette  Cdur.  6mane 
•  le  12  mai  1886,  dans  la  dite  cause  No.  1697,  la  saisio-airftt 
V       .    enja  pr6^ente.  cause  6tait  en  pleine  force  eit  vigueur;  et 
que  partant  ce  paiement  n'est  pas  valable  k  I'figard  du 
demandeur;        "         -.  ,  ^ 

ti"  Oonsid6rant  que  lardlle  cprnpagnie,  en  payant  h  I'h^s- 
sjlr  saisissant,  rinf6gralit6  <ies  $66o,et  int6r6ts  dont  elfe" 
6iait  deTbiiti"tce  vis-a-vis  du  d6fendeur,  au  prejudice  de  la 
s^isie-arrfrt  du  demandeur,  a  commis  une  grave  impru- 
dence don't  il  est  juste  qu'elle  snpporte  seule  les  consS- 

I  •  i     \Con8id6rant  que  si  elle  a  omis  de  tenir  cQmpte  de  * 

■ ;  i         .      cette  deirni^re  saisie-arrdt  la  dite  compagnie'  ne  doit  Vinj- 

;;    '    'puterqu'a  elle  seule  et  aToubli  qu'elle  a  fait jde  ses  oibli-  * 
"  >   ^  ,    gations  compgie  tiers-8ai|*ie ;  et  qu'elle  ne  ppurrait  fairja* 

» ' .'.  V  .  d6clarer  ce  p'aiement  valable  sans  fair©  retomber  su^-  le 

,  v>.demaijdeur"lea  cons6queflces  pr6judlGiabl^;  d'une  ei^ur"* 

oud'une  faute  qiai  neliji  est.eri  audune  maniere  impu- 
:-table^.  '  /  ;-     ■  ;      •'■■■  :  -  ''^\     '  -     .^f  ■■ 

"Considerant  qu'il  suffieait  pour  justifi^r  la  saisie-arrfit   ' 
xdu  demandeur^  que  la  cj:6ance  du  defendeuf  contfi^la  d|te 
'iien^spisie  fat  cpnditionnejiie  ;  °,"  '  „^ 

"  Oonlidfiilant  que  Tarif  icle  623  du  Code  do  Prdfc6ii(re 
G^\iile  en  d^crStant  qu6  si'les  deniers  lie  sont  dtts  fue  ■■ 
iSQUsdes  conditions  qui  ne  sont  pas  encore  accomplies,  le' 
trib*t\al  peuf,.sur  la  demande.du  saisissant,  ordoBner 

Jquftla  Wisie*a,rr4t  soit  d^claree  tjenante  ju^^^        Teyine-    • 
nenfpnt'de  1$  cx$ndition,  n'a  voulu  quie  donner  un  moyen    ' 

'pour  susj^ndfe  la  "peremption  d'in8tance,"ftt  que  jg  ^g. 
mjlndeur  ne  pouvait  fetre  trouVe  en  fatite  p&rce  .qu?il  ne 
se  serait  pas  prfivalu  des  dispositions  die  cet^  a^l«  qjii    ^ 

.:^li;e  fixe  ancun  delai  pour  faire  la  demande  y  mmaenixS^ ; 

\"  Gonsidftijnt  que  la  premier^  declaration  de:  la  ^iers- 

saisi&^^VT$te. ;  que  le  demandeur  n-avait  rien  4  y  con^ 

tesCc-^P^'iT^^it  attendre  L'evenement  y  mentionn^ ; 

.  et  qu^  Ta^rtlcle  Gj26jitt->^ode^de  Proc6dure  ne  ^^|,  j6i;te, 
mv 


>' 


Touver  en  faute  ;:^ 


V 


<f 
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lAlonde' 


/•  Oonaidfiranfc  «jiie  la  dit^  tiers-naisie,  si '  elie  eAt  youlu 
prfevenir  lea  pourauitoB  et  coutraintes  du  dfefendeur,  en     "T" ' 
vertu  du  bref  d'ex6cution  d«  12  mai  1886,  aprtg  que  la  ^k«»»««»« 
s^iiBie-arrtt  du  demandeui  |ui  avait  dt6  signififie,  j^uvait 

e»tr'autr68moye^n8,offrirleii»6ntaiit4njugeinentobtenu   ^ 
coq^re  elle,  audfiftladeur,  en  par  oe  dernier  lui  rapportant%    '  '      t 
une  d6charge  de  la  dite  Baisie-arrdt,  ou  d6poser  et  con- 
wgner  le  tnontant  de  ce  jugement.  sous  la  m«me  con- 
,■■   dition;   .^.-z  '  ..:. "  ..■•  , •  ■.  ■'  -  <»     •       . 

•>•"  Oonwd6rant  que  ie  bref  d'ex6<mti^ 

6man6  centre  la  liers-saisie,  H  la  pottrsuite  du  dfifendeuri 
n^  pent  6tre  consid^r^  comme  un  ordie  de  cette  Couf 
pouvant  dfigagey  la  tiers-saisie  des  effets  dtf  la  saisie-arrdt 
dtt  demalideur  mise  .entte  sds  mJans ;  que  Ce  bref  6man6      • 
sans  la  participationMui  tribunal  et  dajc^s  une  autre  cause 
«que  I'instanee  de  saisi^-^rrfit  ^du  d^iAandeuri  n'est  pa« 
Tordre  du  tribunal  que  la  dite  sateie-arffit  avait  en  vue 
^  en  enJQignant  a  la  dite  tiers-saisie.  4e  na  point  se  des- 
'     saisir  des  effets  mobiliers  qu'elle  poiivait  wroif  en  sa  posn         * 
v^  session  ^parten^nt  au  d6fendgur^ni  ^deniersottW^     : 

''^^  ^^"®  J"*^^***  ^^-*  ^^^^^^^  oil  aurait  A  lui  payer, 

■     avmt  qtifi  eufj^te  ordonnfe  par  le  tribunal  a  nriuntenu  ,    => 

4^  |t ^maintient  la  contestation  ifoit0  jwur  le  demaftdeur  de  ^,;'       ' 

*  jl^aT^*i<ta  de  la  tiers-saisi^  eh  cette  cause,  a  renvoy6  ;.  - 

et  S^damn^  et  condamne  cette  demidre  A  payei  au  de- 
mandeur  la  dite  somme  de  #600.00  avw  int6r6t  sur  icella  ' 

du  10  avril  1884  et  les  di§pens  dont  distracty*  etc  " 
Poffnuelo,  TaiUon,  Bonin  Sr  Gauin,  avoeatFdu  deman- 
'  deur..  1  ,  '^  ' 

^      -Aiig-ij  4- /;«/brt«w,  avocats  de  la  tiers-saisie. 
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'  .  \       Jv  [In  RevikWJ  *   : 

'  '  €      '  .;      •       :?  February;,  29,  1888. 

C5jraj»  Johnson,  Gill,  LoRANOER,  JJ.  . 

.";.#..  '  •■■■■-     ^ 

'J         /  iPEMERS  V.  CHAPLEAU. 

•     '  t!i    I*&rf— i^/itf  announcement  of  termination  of  agency— 
'         Ifuurioiis  expressions. 

HBij>:-Tfiat  a  public  announcement  of  the  termination  of  an  agency 
r  ~        concluding  with  the  following  expreaaion :  "  Je  tiens  k  en  donner  con* 

/.  „  naisMnce  au  pub^c  aan  qu'il  ne  soit  pa^  mis  sous  de  fauases  im- 
.   s  prertions,  -Is  injurioUa,  and  constitutes  a  valid  ground  foran.ao. 

tion  of  libels 

•'i    '  ;-''■..  -■-  *"  -.:..     .■■■...   '     y        ' 

The  inscription  in  review  was  on  a  ju%ment  of  the 

-       ,     Superior  Cphrt,  Montreal,  (Tait,  J.),  Oct.  31,  188Y,  dismjs- 

sing  an  action  of  damages  for  lihel.  »     i 

TaitTJ.  (inSupettor^Pourt)^-.      S  .    ^-   V> 

T^®  defendant  is  a  safe  manufacturer,  and  plainti#was 

his  agent  for  the  sale  of  skfes  on  commission  for  ab^ut  a 

\,        .        year  prior  to  9th  of  April.    Oh  that  day  the  agency  ter- 

•e  '    "**Hi^*«<^"»<l**»«Pai'ties  separated,  apparently  not  on  the' 

,  «besf  of  terms,    On  the  ,same  day,  which  was  a  Saturday, 
^  ^^    ,  and  on  the  following  Monday,  the  defendant  inserted  the 

Jf  following  in  the  newspaper  "  ta  Presse :  "-^ 

\      ,        ,       "  Avis.— M.  A.  S.  L.  Demers,  igent  a  commi^ion,  h'est 
•'  plus  a^ent  poiir  notre  vente  de  co%.forts,  et  je  tiens  4 
•  en  donner  connaissance  au  public  afin  qu'il  ne  soit  ^as 
^  .'      *  mis  sous  de  fausses  impressions.   S.  Ohapleau,  febricant 
J.  de  coffre-forts,  No.  320,  rue  St-Laurent,"  ."    —     4* 

The  plaintiff  claims  that  this  was  a  libel  on  him,  aid ' 
,  asks  for  $100  damages:    He.say8  by  his  declaration  that 

defendant  by  this  notice  maliciously  giv||  it  to  be  liinder-  . 
sto<*l  that  plaintiff  is  not  an  hon^t  ^att,  btif  had  ^prel ' 
sented  himself,  or  would  continue  to  represent  Wmself  to 
-•  •  be  defendant's  agent.  „>',,,.'      > 

^he  defendant  admits  the  pablicatioa,  But  deides  it  is 
^      libellous.    He  says  he  acte^fin  good  faith  and  withdut 
Dualree  or  intention  to  injufo.the:i)lJunUff;^  that  Mich^p^ 
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ti^  are  usual,  that  ^he  one  in  question  was  useftil  and 
pekinent  under. the  circumstances  of  the  case,  and  plains 
tiff  suffered  no  ^amage. 

In  iny  opinion  the  notice  complained  of  is  not  libellous, 
and  the  reason  giren  by  defendant  for  putting  it  in  the 
form  in  which  it  appfear^d  i^  not  unfair  or  unreasonable. 
I  am  satisfied  plaintiff  suffered  no  damage,  and  hi*  action 
must  be  dismissed.  '    -         V 

Johnson,  J.  (in  review)  :r-         y  '    '     . 

JThe  plaintiff  was  an  agent  iii  the  defendant's' emplar 


ism. 

Dem«fli 
•■  T. 
OfiapleM. 
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V 
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to  sell  safes  on  commission.,  On  leaving  the/defendant'i 
employ,  there  were  some  words  of  disiyjreem'ent  betweea 
the  parties ;  and  on  the  same'  day  the  defendant  caused  to 
be  published  in  a.  newspaper  that  the  plaiAtiff  was  no 
longer  in  his  empfoy  >  but  he  did  not  stop  there  :"Tie  added 
'.  that  he  wished  to  have  it  known,  so  that  the  public  nright 
,not  be  subjected  to  false  hnpressions.  The  very  words  . 
yerecy'Utje  tiens^iendonner  connaissance  au  public; 
"^nqu'il  ne  soit  pas  mis  sous  de  fausses  impTessioas.''  - 
^  The  plaintiff  sued  ibr  #100  damages  ibr  libel ;  .and^h^  '■ 

rniiii^^mmnxA  malic0^nnd-4he  plMntiffl  l^^|^,ife|ea:»na 
damage.    The  JM  Wpublidatibn  being  admitiea,  the  ^ 

^  remaining  questions  would  be  ihjury(m>i,fe),  taitcons^     \ 

,     que^idamage.    Ifiiyurious;Opit8face,n6othereTjiden#,     :      • 
^   of  actual  damage  would  be  required.    Now  wha^  «4^urr^  J.  ^ 
^^we^n^«^;^hentheyparte*andWh^  .    . 

•Ml  tifftcJd  his.^rmcip^he  had  an  order i^i  hisr^Set  bft 

would  npi;  give  him  the  b^efit  of 'it:*^ia«Und  the  un-  'a 

necessagr  expletive  in  th^vertisemetei^that  wi^out  it 
the  T»ublie  mi^ht  be  puV  under  false  impressionW  satis^ '        '     • 
fiesmeoftheinjury.andtJi^ntent.    Put  under  &lse  im-  - 

^ressious  bj;  whom  ?  If  t^  was  Mice^thatr  Ae  author-  . 
ity  was  ^withdrawn,  that  would  hate  been^ough,  un-     ' 
less  th«4efendant  had  sonje  other  object.    Tlte  mtodkte,  ^^ 

^:alway8;revpc|ible;  but  if  you  do  it  in  ai^  iniuri6us    .         *  # 
manner  you  render  youtself  liable.'  Wb^t  could  banSWut     -^ 

by  theadditioB^K^i^mwas  quite  unneo^aryfdr2yothe/  - 

puryiwft,  f^Tfftpt  tn„npggogt  that  tUu  plaintiff  m^ht  ^11  ■ 
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represent  hhnself  as  agent  ?  No  one  else  had  any  jntereUt 
to  do  so.  Therefore  the  judgment  should  be  for  the  plain- 
tiff, reversing  the  judgment  A  quo;  and  the  plaintiff  is 
entitled  to  nominal  damages,  arising  as  of  course  from  his 
right  of  action  for  an  injure  that  is  i>roved.  Judgment  for 
#20  damages  and  costs  as  of  action  brought.  .  ' 

The  judgment  is  as  follows  :—  * 

" The  Court,  etc, „...  v      #•     • 

"Considering  that  the  defendiint,  though  he  had  the 
right  to  revoke  the  agency  of  the  plaintiff,  had  no  right 
Uyt^Ad  tb  the.  advertisement  of  the  revocation  thereof  the 
;   'words  which  he  caused  to  be  added  thereto,  and  of  which 

the  .plaintiff  justly  complains  as  injurious  to  him ; 
•      "Considering  that  the  said  injury  {iry'ure)  gives  rise  to 
a  right  of  action,  and  to  damages,  even  though  no  specific 
damage  be  proved ;  .      -^ 

"  Considering  that  there  is  error  in  th^  sajd  judgment" 
of  the  Superior  Court  dismisBing  ssad  plaintiff's  action 
purely  and  simply^;  '        \ 

"Doth  reverse  the  said  judgment,  ajod  proceeding  to 
render  the  judgment  that  oug^ht  to  have  been  rendered  in 
the  premises,  doth,  assessing*  gaid  damages  at  |20,  adjudge 
ind.  condemn  defendant  to  pa^y  to  said  plaintiff  the  ^d 
ium  of  $20  and  costs  of  %tt  a^jtion  as  brought,  distriaifs, 

^tc-"  ,.-.■- ..  ^   ''■-.m'f^'      -    :  ■  -  -  ^.   ':  .^ 

^  Judgment  rever0e<f. 


Loranger  8c  B€audin,i^ofneyB  for  plaintiff. 


Adam^  DiAamel,  attori 


3ys^  for  defendant. 
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^    Municipal  Corporation-^Liability  for  assault  by  policeman^/ 

,  .  HiLD  :-l.  That  the  cl^  of  MontiteidMii  l|»ble  in  dai^Ageft  for  an  aBjuBti. 
fi*l>l«  W»ult  committea  Off »  d««en  by  a  poUce^an  whil«  on  duty. 

a.  Thi»t  without  idontiiying  sucii  policeman  by  name  or  numW,  it  la 
1^  BU^ient;^o  prove,  that  l^e  was  one  of  a.sqiaaci  wtfiringthepolicemanli 
uniform*and  carrying  th&Mton.  -  ,  !, 

,      a.  That  plailitiff,havin"g  kued'for  $1,050  and&btain^  f2o6,%e  would  be 
^    awarded  th^ffofiia  of  in  acU6n  of  $200,  t^id  be 'condemned  tc»  pay  d»J' 
fendaqt  the^difference  between  the  coaft  of  an' action  of  $1,000  and 
one  of  i200,  the  CouiT^  ordering  compensation  pr(j>«a»)to. 

*, '«'  'V  )  ■'     K    '■'   ''    *'-  '■  -  ■■  "■'♦•■ ' 

The  action  was  brbnght  for  |l;6oO  aamagea  ^^  as- 
sault  committed  by  a  mepibor  of  the  city  poKceUce  on' 
the  evening  of  the  24th  of  October,  1887.    I^he  WnagerW 
the.  A(Adeniy^  Music,  fearing  sOnlQ^  disturbance  on  the 
part  of  the;8tudent8,  had  requested  the  Chief  of  Police  to 
send  a  squad  of  police  to  preserve  order  during  the^'thea- 
trical'performanc^at  the  Acadeiiiy  of  Music,  and  the  sub- 
Chief,  had  been  deputed  to  this  senrioe  with  a  stjuad  of 
about  twenty-five  m^.'.  Tiiererapi>eared  to  have  been 
some  distur%i«e  at  the  theatre,  and  after  the  performance 
an  encounter  had  taken  place  o^hillips  Square,  nejir  " 
th^  Ac^em]^orMu8k  between  the  students  and  the 

\  pol^,  hl<iy^8^*himj^s^e^  .exchanged  and  some  of  the 
policemen  having  been  hurt^by  blows  from  sticks  aud 

'  gtoijaeB.;/     '  ■■  '  -    '^.    / ^  ■■      '■     .-,"'.',     -     '■..•■ 

^he  4>lainfiff,  who  was  ticket  cVk  at  the  theitrei^^  was 

.  quietly  proceeding  on  his  way  home  after  fiis  work,  ao-f 
c<3topanied  by  another  tipket  clerk  and  a  Me^d,  when 
*>|^f  ^^^  Poli^mensuddenly  <;harge4  thfe  crowd  oi 
thesidewalk..  One  of  them  ran  up  to  the  plaintift  v^ho'"' 
fojd  him  that  he  was  not  due  of  the  Itu^exits.'liiit  wiw-  ■" 
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»*      "  move  on,  *'  and  atrnck  him  a  violent  blow  on  tBe  head, 
^toi!Er  '  *'*^**^^*"ff  ^  wound  which  hied  profusely.    T^e-^laiutiff 
was  driven  to  the  GJeneral  Hospital  and  had  hi»  wound 
dressed  by  the  attending  snrgeon,      . 

Np  identification  of  the  policeman  could  be  made ;  but 
the  witnesses  deposed  that  he  wore  the  uniform  and  car- , 
-    ried  the  bdton  oi  the.  city  p<^lce  force,  and  that  h^  formed 
o^e  of  a  squad  of  pctlicemen  on  duty.*^       .   ^ .  i 

"    "   Ajprii 20,^1888!! ,; -■      '    '".^   ''    '•....^'   '■:'"''■-:: 

i         -E.  Lafleur,  for  the  plaintiff,  cited^^  Vorporation  of  Mim- 
treal  Sr  Doolm  (')  a6  to  theVesponsi^lity  of  the  ciii  tor 
\     assaults  committed  by  policemen,  and  contended  thal^he' 
'   proof  Sufficiently  est&blished  that  the  assault  was  com- 
,.mitted  by  a  constable  on  duty.     The  suj^Ohief,  acting 
under  the  orders  of  the  Chief  of  Police;  h«d  placed'  an 
^  extra  squad  of  men  on  <duty  there  that  evening,  and  it 
was^evidently  a  constable  from  this  squad  who  had  struck 
ike  plaintiff.    As  to  the  assault  itself,  it  was  brutal  and  ' 
.  unjustifiable,  and  ijthe  dty  should  be  condemned  to  heavy  * 
•   damages  for' the.  pain  and  indignity  suffered  by  plaintiff. 
R  L.  Ethier,  for  the  city,  contended  that  the  case  of  izTie 


CorporatiM  of  Montreal  Sf  Dootan,  went  no  farther  than  to. 

'dstablish  the  responsibility  of  the  ^y  for  assaults  com-*: 

mitted  by  ))olic^en,  when  the  Corporation  attemf^ted  a 


m 


^  juvtification  of  their  aete.    Her6  j[io  justification  had  been 
.*  ,|>leaded,  and  as  the  plaintiff  had  not  revealed  the  niame  or 

number  of  the  offending' tbnstable,  no -means  had  been 

.   afforded  to  th^  defence  of  investigating  the  matter.   It  waA 

-   quite  possible  that  a  con^tftble  from  some  adjoining  mimi- 

'  tsjpality,  wearing  a  uniform^  similar  to  that  of  the  city 

police  force,  had'  ^omBE|;i|ted  the  assatilt.' .  In  any  eteu^ . 

the  damages  should  btf|ihali;  as  ^he  ^plaintiff  had  not 

proved  loss  of  work.        *^         t        '    i"  '       , 

V  •    Qn  the  21«t  of  jipril,488^,'  the"  following  judgment 
.    WAS  rendered  :-^       '     -i -?_'.'■'  -X  ^  .-■.■'',."'  .T'^  '     4"-' 
^-      "  La  Gour,  etc......      ''      -  .  '       ■  ^J  -  '  M.:_ ' 

"Attendu  que  le  demandeur  alldgue  dans  sft  d^lat^- 

tioa  que  le  24  octobre  "^dernier,  il^tut  employ^  &  I'Api^d^ ' 
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mie  de  Hnsiqae  en  la  oit6  d^  Montrfial,  pour  vendredes 
billetfl  ilaporte  d^mtrBe,  quid)  vers  minait  du  dit  jour, 
apris  avoir  rempli  son  devdn  U  r9^umait|pliftiblement 
ohea  Itti  le  lonfe  de  la  rne  Ste-Oailierme,  lorsqne  sans 
cause  ni  raison.  il  fut  vi^lpmmeitfc-attAqnfe  par  un  membre 
de  la  police  de  la  ciW  de  Montr6al,.qi»i  le  frappa  k  la  t6te 

,  °  avec  son  baton,  Iuianfligeantune1)le8«ure  grave;  qu'il 
fat  transports  ft  ^Mpital  g6n6ral  oft  il  fut  soignfi  ;  qu'il  a 
Boufiert  dans  sa  personfte  ^t  danistsa' sensibiliffi,  et  il  rA- 

—   clan^e  des  domtnuges  an  inontant  de'iJioO0.(h) .      --^-r— 

-  ,        '^Attendii  que  la  dftliwideresse  a  plajd^  ;i  cette  action 
par  nnedfifenseei*  fait;;  '    ;       4  -       • 

,  "  Gc»q^id6rant  qu'il  appert  par  V  pr«raVe  que  dans  la  - 
jpoiW6  en  questions  Homm^  4e  police  conduits  par  un 
i  80U8^hef;^v^ent  (fitfe  envoy^s  par  le  chef  de  police  de  la 
cits  de,:»(ontr6al  pdur  m&int€)nir  rordre,  protSger  ks  ci- 
toyens  et  Im  l>ropri6tS8,  fet  wnpSoh^  des  troubles  que  I'on 
apprShendait -,  qirtun  certain  nombre  de  personnes  ^pr6» 
^      '«^^^90ir6e  tbMtrale,  ayant  causf  des  dSsordxes  dans  Wr^^ 
i.  •     le^spus-oheCde  police  fessomma  de  se  disperser,  et  qu'alors 
,  V    line  Intte  a'en  aaivit  entre  oes  hommes  de  police  et  ces 
persondes,  se  tenniniii|;t  par  li  dispersiJim  de  ces  derniers;   - 
V  "  Att^du  qn'il  appert  k  U  preuve.  qu'ua  des  hommes 
pde  police  s'approchii,  4u  demandenr  4^i  retoumait  alors 
.  y    Chez  luf  ;Bur  la  dite  rue  Ste-Oatherine,  et  qui  n'Sfait  pas 
au  milieu  et  n^  fajsait  pas  partie.de  ceux  que  I'on  voulait 
ainsi  disper8er,^lui  ^dit  de  s'en  aller  et  en  mSme  temps  le 
frajppa  &  la  tSte  aveo  gbn  bftton  ; ".  .       v 

"  Oonsidfirant  qu'il  appert  que  le  demandeur  s*est  reilSr 
>Sl!hliM<^lg6n6rai;^que  Ik  sa  blessure  a  6t6  pansfie  et 
qu'il  a  pu  coutinuer  le  lendemain  sea  occupations  ordi- 
.  nairep;  ,  ,r-'.      "  .'        '.'  '       ^j" 

"G6nsid6rant  que  cet  assaut  dff  la  part  de  I'homme  d? 
poUce-de  la  dSfenderesse  n'Stait  nullement  provo^fe  de    » 
la  part^du  demandeur  ef  qu'il  n'est  nulldment  prontS 
.^      que  qe  dernier  aii  pris  part  aui  dSsordres  que  I'on  voulait* 

r6prim«a ;     _  '    ,  „•  ^      . 

.;     >*,<!k>n8id6rant  que  m6m6  dans  le  oas  dl  ^nble,  les 
hummei  de  poUue  n'ont  pka  le  droit  d6  %^per  iidis- 
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tinctemint  de  leuir  bAton  les  qitoyent  qitt in  allant  h  lenm 

affaires  peuvent  se  trouver  sir  U  lieu  du  trouble,  et  qu'ila 

HonlMii.     ne  doiyent  user  de«  arnies,  ^ju'ils  out  dans  letii*  mains 

/tvtj-  ''/9«e  pobtse  prot6gpr  ou  pr0t6ger  les  citoyens  et  spu'le- 

ttien*k  mns  les  cas  de  n6ces8it6 ;  .  v    • 

"  Oobslifirant  qu'il  ij'y  avait  pa^  de  iifidesslM  defrap^i', 
ainsi  1^  demandour  quiii'attaquait  personue  et  que  Ton  u'«* 
P«8  R^o\iy6  qu'il  iut  pris  pAtt  aux  troubles  en  question ; 

"  yonsid^rant  que  la  d^fenderesse  est  responsable  des 
dcH^tnages  caus^i»u  demandenr  par  get  homme  de  pcj^lioe  * 
dans  la  circonstatice  en  question  ;  lesquels  domznagea  ootte 
Cpiir  lvalue  k  la  jsomme  de  $200 ; 

•  A  renvoyfe  et  reuToie  la  xl6fense  de  la  d|te  d6fende- 
se  et  a  maintenu  et  niaii^ent  Taction  du  demandenr, 
et  a  condamng  et  condamne  la  dite  d^fenderesse  k  payer  ^ 
any  it  demandenr  la  dito  somme  de  1200  avec'intferftt 
surWcelle  k  compter  de  oe  joar,  et  les  d^pens   d'une  ^ 
actidn  de  ce  montant,  et  a  renroyfe  et  renvoie  le  surplus 
de  la  demande  dudit  ^demandenr,  ee  a  condamn6  et 
condamne  ce  dernier  4  payer  k  la  dite  'diffenderesse  la 
difl%rence  des  fmis  de  contMftflation  d'ewtre  wae  action  de 
1200,  et  une  action  telle  qu'inteniiee,  lesqaels  d^pens  seront 
compuns^  jusqu'4  due  concurrence,  et  (idstraction  t^l  ' 
accord^e  pour  Ife  surplus  aux  prooureuTs  du  dem»&de«ir." 
'*:  '     »  y        J       Judgment  for  plaintiff. 

-  tMJieur  4-  J2*rffo,  Attdmeys  for  plaij;itiir.  "  :       V 

BotterMoy,  Q.C.,  attorney  for  defendant  '.  ' 

:.."       .  (E.L,)  . 
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LACHAPELLE  t.  (i^iCG^NIER,  et  LAPOINTE,   mis  en 
,,'  ■ ,  •vatue,  H  le  dit  OAGNUSB,  opposatot.  '         " 

Vppqs^aM  ap^ptifunt-^Jkum  qud  cas  elie  est  adtkUe. 

3xmM:JS^  «M^|annit£  smc  ia  jurispnidenm  de  Is  Cour  d'Appel,  qne  Popr 

^^^••i'^ooAjJ'i^wocBtr.Ml  p«it»voir  lieu  que  innqvtVt  ("'agit  d'anjage« 

.  -     ■  Jjaelttpar  &ffyfi^4ik€X park  twwdn  «n  twhii  a^  *r»iHtiH  89,  fliOetM 

':         «oCadedePi«^uie  CivU&  7       ~^, 


\yXi- 


.■U 


«^ 


,.-"''■ 


\  r 


L«9  demandenr  inienta,  iii^a«M{iB^-gp^|(edi0  en  exptil^^ 
All6gaatit  que  le  d6fend«ar  avait  Qiilev6  sea  ,meable«  de 
la  biaisoii  lou6e  et  viol6  d'aatres  clans^  du  bail. 

'  Le  d6fendenr  fit  d6fi»ut,  et  jugomeui  ftit  entrfi  contre 
lui  accordant  la  demande.  '     :  ' 

V  Le  d6fendear  fit  nne  oppoaitioni^  jngement  n/aht  W 
faits  mentionn^B  dans  la  d6claratibn,  et  accompaigaa  son 
„  opposition  d'un  affidavit  et  d'nn  d6p6t  pour  payer  lea 
fraia  enconrnq^  maia  aana  ordre  deJa  Oonjr  on  d'nn  jng>e. 

Une  motion  du  demandenr  ponr  faire  rejeter  TinacTip* 
tion  ftit  r6f6r6e  an  juge  ai^gea^t  an  mdritepwiliononible 
juge  Xa«cherean.  Le  demandenr  fit  alora  d  I'oppoaition 
'/^ne  r^ponse  en  droit  demandant  le  renvoi  de  Toppoaition, 
^pour  entr'antres  raiaonfi,  paroe  que  le  jngement  oppoi6 
Jfl'avait  paa  6t6  rendnen  conformit6  dea>artlclea  89,  90  et 
^^1  du  pode  de  Proc6dnre  Civile.  r.      ^% 

C«t*e  rfiponse  en  droit  ftit  maiotehue  et  i'oppoaition 
renvoy6e  a  vec  d^pens  par  .le  jngement  auivant:  \   ' 

•.'LaCour,  etc....  >  .    ^^     ' 

.  "Oonaid^fant  que  d'apr^a  la  jnriaprt^dence  de  la  Oour 
d'lppel,  I'oppoaition  k  jngel9ent»nV;«t  p^rm^^que  lora- 
qn'il  a'agit  d'nne  condamnation  nprononc^  ^^filpBrtu'  dea 
articlea  89,  80,  91  du  Ci)|ie  Civil ;  L^    ' 

'/Conaid^rant  qn'il  n'apl>ert  paa' il  rop^iflon  en  cette 
cat^e.qcte  le  jngement  dont  ae  j^lainf  le  d&fendenr  ait  6t6 
renqu^en  vertn  dea  attsditea  dispoaitiona  di}  Code,  etqn'en 
cona^uence  lea  all^gationa  de  la  dite  oppoaitioili  isont  in- 
anffiaantea  en  droit 'J^  ^> 

"  Maintient  la  r6ponse  en  dioit  et  renvoie  la  dite  oppo> 
eition  avec  d6pena,  diatraita  d,  etc." 

Damdi  Demers  4"  Cfervais,  avocata  du  demandenr.      .- 

St-Pierri  Poirier  Sr  Olohensky,  avocata  de  ropdlMnt. 

\       (J.3.B.)     -v    ■  /,.    ■  ■:-,.;    f      y^.-     -     I 
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Juait  :—Qa'en  droit,  on  peut  actionnerpoiir  dominagm-int^rAU  r^ulUnt 
^nt  (lu  tonnnei)t  moral  que  des  BouffraiMwa  corporallea  cauate  par 
dea  voiM  de  flUt  Mir  U  twnooM. 

Le  demandear  poursuit  pour  #500  en  reparation  pouiL 
iiyures  et  assant.  H  alldgue  que  le  dfefi^ndeur,  A  St- Vin- 
cent de  Paul,  1^  18  juin  188V,  sans  aucune  provocation, 
Panrait  injuri6  d'nne  mani^re"  gropaiire  et  blessante,  et 
Paurait  assailli  en  le  frappant  Acoups\de  pieda  et  di 
JjQing;  que-  le  deman^eur  qui  est  un  vieillard,  tandis 
qu»  le  d^fendet^r  est  an  Jeune  homme  fort,  en  aurait  souf- 
fert  des  doulotirs  cruelles. 

btipn  le  ddfendeur  plaida  en  all6g^ant  provo- 
l;iprocit6*a'iiijures ;  il  all^gue  dans  son  plai- 
demandeuT  est  un  homme  querelleur,  qui 
aenc6  le  premier  k  I'insulter  et  le  menacer. 
trouvant  auoune  preuve  de  domm^^s  rfiels, 
rSndit  jngement  instant^  en  accordant  comme  dommages 
exemplaires  nne  somme  de  |25. 
Voici  le  jtigement :-—      >y^  > 

"LaCour,  etc '\-    ^""    •  '  ''^-'■■'" 

"  Attendu  que  le  demandenr  alldgue  que  le  dsilndeur 
I'aurait  injuri6  et  raiirai|i|rapp6  d  coups  de  poing  dans  la 
figure,  k  I'hotel  Bertrand'dans  le  village  de  St- Vincent  de 
Paul  le  18  juin  1887,  et  qu'il  I'aurait  ainsi'blessd  tant 
dans  son  honneur  et  ses  sentiments  que  corporellement, 
etque  ledemandeur  rfeclame  pourcela  1600  i  titre  de 
dommages-int^rdts ;  «» 

'V  "Attendu  que  le  d^fendenr  plaide  qu'il  a  6t6  provoqud 
piii'r  le  demandeur  et  que  les  coups  qu'il  lui  a  donnas 
6taient  excusables,  et  qu'il  nie  avoir  prof6r6  les  paroles 
injnrieuses  qu'on  I'apcuse  dans  la  d^clant^n  d  'avoir  adies- 
s6es  an  demandeur ;  y^ 

"Attendu  qu'AJ'argument  le  d6fendenr  a.  prttan^n 


'AJ'i 


■''^t 


\ 


H^-P^- 


SUPERIOR  CJOUBT. 


m. 


<|\i'on  DA  pouvftit  pu  en  droit  •ctionnur  pour  dommage».  ;    »Wh 
int6rdtii  r68uitant  dtt  tonrmctot  moral  caus^  pwvolfli  4e  ^  *«*^ 
«  fi^t  ant  M  petsonne  t  4ilh  VH  <    B«Mkt«A.; 

^*  00iiud6rant  qu'il  a  6t6  pTouv6  qm 
donii6  tuois  ooaps  de  poing  violenti  ^ 
I'ont  blew6  corporelloment  et  I'ont  fai 

la  nnit  saivante  et  qu'il  a  resseuti      ^^ 

jours ;  -  . ..    '^SII^^^B^^^ 

"  Oonsid^rant  que  le  d^fendeur  n'a  pas  pr^^PRtabll 

qu'il  aait  justifiable  d'a voir  ainsi  assailH  le  dSaLdeui'V 

"  Oonsidfirant  qu'en  droit  on  peut  actionner  pour  doni- 

mages-intfirdts  rfisultant  tant  du  tOutment  moral  que  dea 

souffrancos  corporelles  cauBte|>Mrdef  voies  de  fait  sur  U 

'personne:  ■  '•..''•'"  -:■■:,'»''■"*' 

^^' Oonsid^rant  que  le  demandeur  n'^a  pas  >rouv4  <Jtte  le 
dfifendeur  avait  prof6r6  les  paroles  iujnridn^  mention 
n6es  dans  la  declaration ;  ;    rj  «* 

G«nsid£rant  que  le  demandenr  est  bidn  ftmdi  diii^  sa 
demande  pour  dommage8-int6r(6t3  rfisultant  tant  morale- 
ment  que  corporellement  de  I'as&aut  commts  pn^  le  46feii^ 
deur  suT  sa  pprson^e ;  '  ■  '  '    'jp'     *,       ^'./ ■ -^^  ■->:"•'::':■' 

'l^%  que  la  Cour  6value  et|ixe„ce8  dommages^iiit^ 
Alas^mede|26^  Jl  ,     >    o, 

"  Gondamna  le  d^fendeur  de  payer  an  deihaii^detit  /lA 
dite  sbmme  de  |26,  avec  int6r6t  de  ce  jonr,  et  les^dftpeSi  A 
^tre  taxte  edmme  dans  tine  canse'de  $100  d  |120 
etc." 

Ouimet,  (kirndlier  ^  Emard  pour  le  dem 
Lareuu  Sf.Brodewt  pour  le  dSfendenr. 
;<JJB.) 
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-        20  juin  1888. 
Coram  GiLii,  J. 

McMAHON  V.  IVES. 

^  J>escriptwn^Dommages— Exception  d  la  forme. 

.  '^™1r^^"f^"'""«'^"'*P»'»°«  veuve  pour  dommagesBouffertsW 

1«  n^ort  de son  man,  a  Pemploi  du  dtfj,ndeur Jl  n'^Ip^ 
qu^Blle  mdique  la  date  ei  Pendroit  de  bod  mariage ;  il  iSt  qTle  ^ 
d^cnveoomme  veuve  dft^ndit^poux.  »uint  qn  eue  se 

fond  de  bouilloire  pendant  qu'il  et^t  au  service  du  d6- 

^^'^^^^•^lle  seat  content^edese  designer  comme  suit/ 
au  bref  et  dans  Ja  declaration  ./^Bridget  McMahon,  veuve 

^  '^•^on^sLogau,  en  son  vivantjournalierde  Montreal" 

.        ^   Le  defendeur  produisit  une  exception  k  la  forme,  all6- 

guant  que  cette  designation  etait  insuffisante  et  que  la 

demanderesse  aurait  du  dire  guan^  et  on  elle  avail  6Jk>us6 

^ienomme  Logan.  a~"oc 

Jamorrf.  pour  le  d6fendeur,  pr6tendit  k  I'argument  que 
le  droit  d'action  de  la  demanderesse  6tant  fond6  su^  L 
manage  avec  le  d6funt,  elle  aurait  dA  I'all^sueren  pro- 
prea^termes  et  mdiquer  la  date  et  I'endroit  oHl  avait  6t6 
cei6br6;  que  le  d^iendeur.  ayant  6t6  inform^  que  lade- 
manderesse  n'aVait  jamais  et6  marine  avec  le  d6funt. 
avait  besom  de  ces  details  afin  de  savoir  s'il  devail  nie; 
ou  admet  re  le  manage  en  question;  qu'on  ne  poav^ 
lobhger  ^  admettre  un  inariage  qui  peut-6tre  n'avait  ja- 

a'^es'  li^{  "  ''"'"?"  '  '^^^^  aveugl6ment  et  ,  ses  ri 
ques  et  p6ril8  une  union  qui  avait  exi8t6. 

Pigeau  et  I'Ordonnance  de  1667  furent  citfe. 

Glob^,  pour  la  demanderesse.  soutint  que  les  allfea- 
tms  de^l^emande  fitaient]  sxtfflsantes  ; 'que  ^  d^U 

^  mfime ;  qu'il  ne  lui  6tait  pas  nficessaire  d'alltoueTct 
mani^ge  en  termes  formela  ;  que  Pallfigation  de  son  miria' 


f  ' « 


'^i-'W 
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; 

i' 

.i^^^«^ 

M^^nf 
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SUPERIOR  COURT. 

ge  avec  Loga:n  I'essortait  clairement  de  la  disignaUon  de 
"veuve  da  James  Logan"  qu'elle  s'fetait  doiin6  a«  bref,  de 
Iaqualit6  de  wart  qu'elle  donne  aud6funt  Login  et  du 
title  d^use  de  ce  dernier  que  I'on  rencontre  dans  sa 
declaration.  / 

I^eiception  k  la  forme  fut  renvoV^e  avec  d6pen8 
^mt-P^e,  Otobenshj  SfPoirier,  pour  U  demanderesse. 


Barnard  Sf  Barnard,  pour  le  d6fendeui>. 


(J.J.B.) 


MoMkhen 
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,    80  mai  1888. 
»     Coram  Loranoeb,  J. 
FORGET  V.  LA  CITfi  DE  MONTREAL. 

CiU  de  Mo^M-Feux  d^artifice-Acc^s-Dommage- 

Responscdnliti. 

de  Montr^  pemet,  dana  lea endroits  public.  !««&«;  SSi  eSe 
eat  reaponaable  dea  accidenta  qu'ila  peuvent  o^caaionner.  m^'^-^ 

Dans  I'hiver  de  1887.  les  citoyens  delacit6  de  Montreal 

organis^rent  des  f6tes   publiques   appel6es  "camaval" 

Farmi  les  aj|||ment8,egur6rent  au  premier  rang  les 

feux  d'artifi^   I*  9  ftvrier  out  lieu  une  prise  dW 

dun  palaisde^hw^  6rig6  sur  le  "Carr6"  de  la  Puissance. 

par  les  clubs  de  .»qu.  ttes  armfes  de  fusfies.    Parmi  la 

onle  immense  qui  se  pressait  sur  cette  place  pubHque  se 

trouYMt  une  femme.  Alphonsine  Cr6peau.  I'fipouse  du 

demandeur     Une  des  bombes  servant  k  lancer  des  fus^ 

de  grosses  dimensions  fit  explosion,  brisa  son  enveloppe 

et  un  morceau  defer  alla^trapper  dans  la  ^oule  ceSe 

d  Ihdpital,  elle  mourut  le  12  man  suivant,  i^rds  avoir 
soufiert  de  grandes  spuflxances. 

cifh^r"l^T' "**"  «P<>«^  Ponrtoivit  endommagesia 
cit6deMontr6al  pour  ♦25.000,  et  dmns  sa  d6claia^.a 
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ailegue  que  de  son  manage  avecsadite  d6funte  6pou8e 
6taient  n^s  cinq  enfants,  dont  deux  sont  encore  mineurs  ; 
qu'elle  donnait  tout  son  temps  et  son  travail  aux  soins 
domostiquea  de  sa  maison  et  de  sa  famille,  et  qUe  sa  perte 
occaSionne  au  demaniieur  une  perte  annuelle  de  |200.00, 
repr&entant  tin  capital  de  $4,000.00.  II  'r6clamait  en 
outre  pour  lefi  frais  de  funferailles  $60.00;  pour  perte  de 
son  temps  |50 ;  ei  la  balance  comme  compensation  pour 
ses  souffrances  et  comme  dommages  exemplaires. 

La'  dfifenderesse  plaida  k  Taction  par  vine  fin  de.  non 
Tecevoir  niant  sa  responsabilitfe,  puis  opiposa  I'lmpre- 
voyance  de  I'fipouse  du  demftudeur^        .     ' 

Le  demandeur  cita  A  Tappui  de  sa  demande  une  cause 
de  WliUhy  v.  Brock  8f  Co.  rapportfee  au  Tin^  Law  Reports, 
a  Londres,  vol.  IV,  p.  241. 

La  Cour  a  rendu  en  favour  du  demandeur  le  jugemeht 
suivant : —  » 

,    "La  Cour,  etc ;  , 

"  AtteUdu  que  le  9  fevrier  ISSI,  I'epouse  du  demandeur, 

feue  Alphonsine'  Crepeau.jse  trouvait,  dans  le  course  la 

soir^,  sur  une  plaee^  publique  sous  le  controle  de  la  d6- 

|M|^re8se,  lorsqu'elle  fut  frapp^e  par  un  projectile  en  fer 

||lpenant  de  I'explosion  d'und  bbmbe  pyrotechnique  qui 

VMsait  t)ar,ti<rd>n  feu  d'artifice  ex6cut6  sur  cette   place  ' 

avec  Tautoriskion  et  sous  le  contrdle  de  la  d^fenderesse 

et  refut  une  blessuredont  elle  mourut  quelques  seinaine^ 

•aprds;  ,  ;; 

"  Attendu  que  le  demandeur  reclame  de  la  d^fe^de- 
resse,  a  raison  de  cet  accident,  des  dommages  au  taiontant 
de  $25,000;  ' 

^*  Attendu  que  la  dfefenderesse  plaide  qu'elle  'n'est  pas 
coupable  de  negligence  et  n'a  encouru,  aucune  respon- 
8abilit6,  que  si  toutefois  il  y  a  eu  des  dommages  rfaultant 
du  dit  accident,  la  cause  immediate  et  directe  doit  en  6tre 
attribute  d  la  faute,  negligence  et  impr6voyance  deVd- 
pouse  du^demandeur,  aux  faits  et  gestes  de  personnes  qui 
6taient  et  sont  encore  en  dehors  du  controle  j'de  la  d6fen- 
deresse;  ^  »      ' .  ;  /,  .-       ;';/  ..; 

"Oonsidferant  qu'au  cours  des  filtes  OTganis6e8,  avecle 
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oonsentement  ot  Taatorisatiqiv^le  la  d^feuderesse,  durant 
lo  carnaval  de  1887,  la  d^fenderesso  permit  qu'on  laiifat 
Ji  rint6rieur  d'un  palais  de  glace  6rig6  sur  une  place 
publique  qui  6tait  ftlors  sous  son  controle,  deisi  pieces  d'ar- 
'tilice  contenant  des  matieres  inflammables  et  explosibles 
e£  cons^quemment  dangfreuses,  plus  particulierement^des 
I   bombes  dikes  pyrotechniques,  dange)«U8e8,  par  leurl  vo- 
lume etparla  quantite  de  nlatidres  explosives  qu'elles 
contieni^ent ;  ""   "   V 

"  Oonsid^rant  qu'il  est  en  preuve  que  dirrant  la  soil 
du  0  f6vrier,  une  de  ces  bombes  a  fait  explosion  et  a  briL 
le  mortier  qui  sert  k  lancer  ces  pieces  ;  que  les  6clats  d« 
cette  bombe  furent  lanc6^  dans  les  airs  et  retomberent  f  ^ 
latoule,  bless^rent  I'Spouse  du  deni)^eur  comme  susdii 
lui  infligeant  une  blessure  grave,  k  laqutelle  elle  succomba 
apres  une  maladie  douloureuse  de  eix  semaines  subie  k/ 
I'un  des  hopitaux  de  cette  ville ; 

"  ConsidSrant  q^f  il  est  en  preuve  que  le  demandeur  a 
souffert,  par  suite  ^de  la  mort  4.e  sa  dite  epouse  des  jdom- 
mages  s'^levant  au'montant.4&  |1,000.00  ; 
.^  "  Considerant  quela  d6felderesse,  en  permettant  I'usage 
de  cette  place  publique  pour  des  fins  d'amusoments,  dtait 
tenue  de  prendre  les  mesures  necessaires  pour  protdger  le 
public  contre  les  dangers  qui  pouvaien^  en  r6sulter ; 

"Considdrant  que  dans  I'occasion  en  question  le  fait 

qui  a  donn6  lieu  k  I'acddent  pent  Hje  attribu6  k  la  de- 

fenderesse  autant  qu'aux  organisateurs  du  dit  feu  d'ar- 

tifice,  et  que  la  ddfendpresse  est  en  premier  lieu  respon- 

sable  envers  le  public  des  consequences  de  cet  accident ; 

"  Vu  I'article  1054  du  Code  Civil;  > 

"  Condamne  la  d^feuderesse  d^|||^r  ratf  ^emandecft^  la 

somme  de  11,000.00  ayec  inter^tiflLpter  de  ce  jour  et 

les  ddpens  dont  distraction  est  acc^lee  4,"  etc."  • 

St- Jean  Sf  Corriveau,  avocats  du  demandeur. 

\SWr  iZoj^,  C.  iZ.,  avocat  de  la  ddfenderesse. 
/(j.  J.B.) 
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Coram  Jett^j,  J. 


BOISMENU  Kr  AL.  v.  LES  CURfe  ET  MARGUTLLIERS 
DE  L'CEUVRE  ET  F^BRIQUE  DE  LA  PAROI0SE 
DE  STE-CUNfiGONDE.  ' 

Entre/rre^^r—Archilecte — Reception  ties  travaux — Susjie^siott 
'       tli  la  reception  —Joints — Dommages — tteteimt, 


Juoi:— lo.  Quo  loraqu'un  entrepreiieur  it'o^Iige  do  terminer  et  livrer 
une  bAtisae  au  miliea  de  la  saison  d'6t4,  et  <iue,  sans  la  ftl^jie  dn  pro- 
pri^laira,  il  ne  la  livre  qu'au  moia  de  noveinbre,  le  propriistaire,  sur 
I'ordre  de  I'architecte  qui  declare  ne  pouvott-recsiyoirrat'buyrago  vu 
r-  la  saison  avanc^,  a  droit  de  retenii'  eiltre  ses: ritfU^s^ne  sq)^|^«^su£^ 
fisante comme garahtle jusqn'au  printemps^^ivant, alors qi;dn&rclii- 
tecte  pourra  recevoir  rouvrage ;  "** 

2o-  Que  sous  lea  .circonstanoes  ci-dessus  relat^es,  ai  an  prtnt>  ipa  I'ou- 
vrage  a  besoin  de  reparations  avant  d'etre  accepts,  le  prcpri6taire, 
aprds  avoir  mis  les  entrepreneurs  en  demeure,  pourra  faire  faire  ces 
reparations  et  les  d£duire  du  montaiit  qu'il  a  garde  comme  garantie. 

Les  demandeurs  avaieut  entrepris  de  faire  la  ma^ion-^ 
nerie  de  I'eglise  de  Ste-Cun^gond^,  qu'ils  deyaieni  livrer 
les  longs  pans  le  ler  aout'1885  et  le  reste  trois  semaines 
aprdsk  Les  trayanx  n'^tant  pas  terminus  a  temps,  le  7 
octobre  1885,  les  d6fendears  protesterent  les  entrepje- 
nears.  L'ouvrage  fut  enfin  termini  vers  la  fin,  jd'octobre 
et  le  commencement  de  novembre.  L'architecjie  charge 
des  plans,  devis  et  de  la  surveillance  des  trava^ix,  refnsa 
,  alors  de  recevoir  Touvrage  all^guant  qu'4  ceite  saison 
avanc^e' de  I'annSe  il  ne  pouvait  constateir  si/ V^onvrage 
etait-bien  fait,  snrtout  en  ce  qui  concemait  le/tirage  des 
joints;  il  ordonne  alors  aux  syndics  de  I'^gliiGie  de  payer, 
la  balance  due,  moins  une  retenue  de  1500.00  commet^ 
garantie  jnsqu'aa  printemps  suivant  alors  que  la  belle 
sai^n  permettrait  d^  constater  si  les  travaux  itaient  bien 
oamal&its.         ,/  '\J. 

Les  entrepreneurs  intentdrent  leur  act|plt  i^biis  ces  pir- 
constaucesf  all6guant  qtie  tons  leurs  travan^  61^nt  ter-  ; 
minte  et  avaient  6t6  refufi  et  acceptSs ;  et 'demiwduit  a 
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ce  que  les  dC'fendeurs  fussent  (rondamn6s  i^  lour  payer  les       ***•• 
#500.00  par  euic  injustemenj  reteims,  Hoinnonu 

Les  d^feiiddtiirs  plaiderent  hn  faitM  ui-d«>8suH,  all6guantBt^*oitendo 
en  outre  quo  les  defondeurs  par  leur  contrat  ave<5  les  de- 
maiideurs  no  devaient  payer  que  sur  le  certificait  de  I'a*^ 
chiti^cte,  et  que  le  dernier  certiilcat  de  I'architedto  pr6- 
8ejit6  par  eux  avait  6tA  paye  en  entier. 

Au  printemps  snivaut,  rarchitecte  constata  des  dom- 
mages  aux  joints.    Les  d6fendeUrs  mirent  alors  en  de- 
^  tneure,  par  acte  notari6  du  18  mars  1886,  les  demandeurs'  , : 
d'avoir  h  faire  les  reparations  n^cessaires,  se  declarant      ; 
pr6t8  i  payer  la  balance  qu'ils  avaient  en  mains.    Les  de-*''^*'* 
mandeurs  ri^fnserent  par  un  autre  acte  notari6.     Les  d6- 
fendeurs  firent  euz-mdmc^s  r^parer  les  joints  de  I'dglise  ce 
qui  couta  la  somme  de  $TB.10.  <f.  , 

V  Le  21  septembre  1886,  les  d^endeuVs  firent  des  offres 
relies  pour  la  balance,  savoir,  la  somme  de  $426.90  ;  ces/^ 
ofjres  furent  refu86es.  .. 

Le  4  octobre  1886,  les  d6fendeurs^  et^l^Vent  la  permis- 
i^n  de  produire  un  plaidoyer^uts  (Tqnn^^^onfikiiuinci  dans 

Vel  ils,.all%u£l4ent  'K^ti.cte  de  pr6t6t^ef  Iqise  en  demeure 
uQ8  mai  1886,  les  tray  aux  de  reparations  faits  aux  joints, 
|es  o|rreis  rSelles  du  21  septembre  1886,  et  tons  les  faits 
post^rieurs  h  la  pr^seiite  action,  et  ayec  ce  plaidoyer  ils 
d6pQs^rent  en  cour  la  dite  somme  de  $426.90.  -    •     ' 

/  Le6  demandeursr6pondirent  qu'ils  11 'etaient  pas  resjpon- 
4ables  de  la  deterioration  que  les  joints  avaient  subie,  que 
oes  donllnages  avaient  6te  causes  par  le  defaut  de  la  cou- 
verture  qui  n'avait  pas  de  dallots,.et  parce  que  la  couver- 
ture  avait'  et6  terminSe  trop  tard  I'automne  et  que  I'eau 
avait  coul^  le  long  des  pans  et  avait  endommag6  les 
joints ;  qu'ils  etaient  prfits  h  reparer  les  joints  moyennant 
remuneration  telle  qu'ils  avaient  repondu  lors  de  la  sus- 
dite  mise  en  demeure.  /* 

Les  d6fendeuTs  citerent  sur  les  droits  et  ponvoirs  de 
I'architecte:  \v  H  ' 

Lepage,  Ims  des  BdHments,  -vol.  2,  p.  35,  §  III,  et  note  8, 
jBn  du  livre ;  Eremy-LignevUle,^  vol.  I,  p.  128,  No.  118. 
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L'nction  a  6t6  d6bout6e  par  le  jugement  suivani : — 

"  La  Cour,  etc......      '-  / 

su.  Ouii^'fondo  " -A^ttewdu  que  les  domandours,  chargds  par  contrat  de 
I'ouvrage  en  mafonnerie  de  I'^glise  de  8te-Can6gonde, 
pr^B  Montreal,  au  priz  de  |18,500,  dont  15  p.  c.  k  retenir 
pour  garantir  la  bonne  ex6<;ntion  des  travauz,  mais  k 
payer  aussitdt  quo  I'ouvrage  serait  compl6t6,  se  pourvoient 
maintenant  contro  les  d^fendeurs  en  recouvrement  d'nne  -^j/ff 
balance  finale  de  $600,  all^guant  que  tous  leurs  ouvragdd 
sont  terminus  et  accopt&s  ot  que  cette  somme  leur  est 
injustement  retenue  ; ■-'- '-^ 

"  Attendu  que  les  d^fendeurs  ont  plaid6  : 

lo.  Que  lefil  travaux  confiSs  aux  demandeurs  devaient 
Aire  terminus  comme  i\\it :  les  longps  pans,  le  ler  aout 
1885^61  le  reste  trois  semaines  aprds ;  mais  qu'au  lieu  de 
se  conforiher  k  cette  obligation,  los  demandeurs,  par  pure 
negligence,  n'ont  termini  ces  ouvrages  qu'd  la  fin  d'oc^ 
tobre  et  qu'il  6tait  impossible  alors,  vu  la  saison  avanc6e, 
de  faire  examiner,  recevoir  et  approuver  ces  travaux,  et 
qu'ils  6taient  fond^s  k  remettre  cet  examen  et  reception 
au  printemps  suivant  (1886),  et  k  retenir  la  dite  somme 
de  1500.00  suivant  le  certificat  de  I'architecte,  pour  se 
prot6ger  contre  les  reparations  qui  pourraient  devenir^/f" 
n6(](M|^ires  notamment  aux  joints  de  la  dite  mafonnerie  -^ 

"  Aitendu  que  subs^quemment,  savoir,  en  octobre  IsM, 
aprds  avoir  constats  I'^tat  des  ouvrages  des  demandeurs, 
les  defeudeurs  ont  obtenu  de  produire  un  autre  plaidoyer 
disant : 

2o.  Qu'au  printemps  1886,  ils  avaient  fait  examiner  les 
ouvrages  des  demandeurs  par  leur  architecte  et  que  les 
joints  ayant  6te  trouves  d^fectueux,  les  demandeurs  avaient 
et6  mis  Qn  demeure  de  les  r^parer,  ce  qu'ayant  refuse,  les 
d6fendeurs  I'avaient  fait  faire  an  prix  de  $t3,10,  en  sorte 
qu'ils  etaient  prdts  ^  payer  la  balance  de  $426.90,  qu'ils 
consignaient  avec  leur  dite  defense  ; 

"  Attendu  que  les  demandeurs  ont  rSpondu  k  ces  de- 
fenses que  si  leurs  travaux  ont  souffert  des  deteriorations 
cela  est  du  (a)  au  mauvais  etat  des  convertures  de  la  bft- 
tisse',  (e)  4  I'absence  de  gouttidres  ;  (i)  an  manque  de  soin 
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des  dfifendeuM  ;  q^e  ^feanmoins  ils  fetaient  pr^ta  i\  accepter 
lea  $426.90,  pourvu  que  lea  d6fendeura  consentent  A  payer 
toua  lea  fraia;  ,  Sii 

"Attendu  qu'il  appert  au  doaaier  que  lea  demandenra 
6taie«t,  en  ofFet,  tenua  de  terminer  leura  ouvragea  par  la 
fin  d'aoAt  1886,  c'eat-d-diro,  pendant  la  belle  aaiao^  ;  qu'il 
eat  6tabli  en  preuve  que  le  tirage  dea  jointa  ne  pent  6tre 
Fait  convenablement  que  pendant  la  aaiaon  adche  et  avant 
lea  gelfiea  d'automne,  et  qu'autroment  on  doit  a'attendre 
A  des  d6t6rioration8  considC'rablea  qu'ij^'eat  cependant 
poaaible  de  conatater  qu'au  printempa  fil^t,  au  retour 
de  la  belle  aaiaon.  et  que  la  fin  d'octobre  est  une  p6riode 
tout  k  fait  d6favorable  pour  cet  ouvrage  ; 

"  Attendu  qu'il  est  aussi  prottv6  que  c'eat  par  la  faute 
et  negligence  dea  demandeurs  que  les  dita  ouvragea  n'ont 
paa  6t6  terminfes  &  la  fin  d'aoAt  1886 ;  qu'au  printempa 
1886,  il  a  6t6  constatd-  que  les  jointa  de  la  dite  construe* 
tion  6taient  en  fort  mauvais  6tat  et  n^ceteitaient  des  repa- 
rations urgentea  et  qu'au  refus  des  demandeurs  mis  en 
demeure,  les  dfcferideurs  lea  ont  fait  faire  au  cout  de 
178.10; 

"  Attendu  que  les  demandeurs  n'ont  paa  r6ussi  k  prou- 
ver  que  la  ^krforation  des  dits  teiits  avait  6t6  caus6e 
parle  mauvlwiAt  des  couverturei^jde  la  dite  bfttisse.  ni 
parl>bsence  df  gouttieres,  ou  le  manque  de  soin  des  d6- 
fendeurs  ;  qu'au  contraire,  il  parait  ^tabli  que  cette  dete- 
rioration n'est  que  le  reaultat  necessaire  du  pen  de  soin 
avec  lequel  ces  travaux  ont  St6  faita  et  surtout  de  la  aaison 
avancee  pendant  laquelle  ils  out  6t6  faits,  6tant  etablique 
Jemois  d'octobre  1886  a  6t6  pluvieux  et  froid»  et  qu'a^ 
mois  de  novembre  il  s'est  prdduit  des  geleea  qxi£i  au  dire 
do,  toua  lea  temoins,  mdme  ceux  de  la  defense,  ont  du  n6- 
cetoairement  produire  le  resultat  constate  au  printempa ; 

"  Oonsiderant  que  dans  ces  circonstancea  les  defendeurs 
etaient  foud6s,  d'abord  k  retenir  entre  leura  mains  la  dite 
somme  de  |600j  4  I'automne  de  1886,  et  ensuite  A  em- 
ployer ce  que  roquis  d'icelle  pour  faire  f||re  les  rtpara- 
.tions  necessaires  aux  travaux  susdits  pour  les  remettre  en 
bonetat; 
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"  OoiiNidimnt  qu'il  mi  uULHHi  prouv^)  quo  la  Hommc  do 
1^78.10  uBt  la  valimr  d«)H  dlt«>8  r(^paral ions  et  «•«<  quo  k«B 
Hu.'*«ju'n(>iruilli«drf<'nd««urH  out  6t6  obligt'M  da  payer  pour  Iuh  I'airu  t'ain^ ; 

"CoiiHiddraut,  «ii  roiiHcquemu',  <|iu»  Tactioii  d»'n  doman- 
dimru  ii'i'tait  pan  r««ovablu  lorNqu'uUw  a  6t6  inl«nt§«  ^t 
que  |»'H  ^ilVoM  «ub«t'qut»nt8  dt-B  d6fi,'iidi!ur»i  out  6tf!  faitee 
valal^eiqleut  en  temps  utile ; 

"M^uteniuit  les  dC'lensfH,  dfiilure  la  coiiHignatiou  do 
la  8omi^§  do  $420.0Q  par  Ioh  dSt'eudours  HulilHaute  et  va- 
lable ;  eii  consequence  dfeclarc  la  demandu  6teinte  et  pay6e 
en  ontieS.J'fiu  moyon  do  la  dito  conwgnation  et  des  r6pa- 
Tation^tkusdites  au  chillre  de  ♦'78.10,  et  par  Huito  teiivoie 
la  d<^y»dO  avet!  dfcpens,  distraitH,  ^tc." 

Z/ ite»<attd',  avocat  do8  doinandeurs. 
'     /.  /.  Beduchathp,  avocat  des  dfefeudeurs. 

(j.J.B.)  '       : 
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Coram  jETrfi,  J. 


THE  ONTARIO  &  QUEBEC  RAILWAY  COMPANY, 

,   Expropriating  parties,   and   LATOUR   ET  AL.;   pfo- 

prietors.  / 

Railway  Act— Appointment  ftf  arbitrator— Authority  of  C& 

Hhij>  :— 1.  That  under  the  Ratlway  Act,  a  judge  of  the  Superior  Court  baa 
no  power  to  appoint  an  arbitrator  (or  either  of  the  parties  or  to 
repUce  an  arbitrator  who  has  resigned ; 

2.  That,  following  article  1348,  C.  C..P.,  a  submission  to  arbitration  be- 
comes inoperative  upon  the  resignation  of  one  of  the  arbitrators 
named  by  either  of  the  parties,  if  no  provision  is  made  in  the  sub- 
mission for  the  replacement  of  such  arbitrator. 

'  The  Bailwiy  Company  requiring  land  from  these  pro- 
prietors served  them  with  a  notice  of  expropriation,  and 
subsequently  a  settlement  was  concluded  between  the 
partieiB,  represented  by  Joseph  Rielle  for  the  Railway 
Company  and  Hon.^udolphe  Laflamme,  Q.O.,  for  the 
^pToprift^orH.  who  awarded  ^600  to  the  proprietots,  their 
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note  of  this  Bottlomnnt  btniig  ''  An'dK?  Latour,  r6gl6  |600, 
PQuf tant  (tompris  frais.'.' 

After  the  railway  vubrkN  had  been  commenced  the  pro- 
prietor's cbunHol  mad«4  nn  additional  claim  for  damages 
«cau8od  to  them,  and  whi(;h  he'  stated  were  not  included 
in  this  settlement,  viz.,  i^omiunisation  for  the  necessity  of  "^ 
having  a  raised  approa(;h  on  the  proprietor's  land,  outsidq 
of  the  railway  fences,  at  the  railway  crossing,  in  conso-  • 

qnence  of  the  unexpe(;ted  height  of  the  level  of  the  right  , 

of  way,  for  which  $860  was  claimed,  and  also  for  the  i^/ 

damages  claimed  as  water  damages  on  account  of  no  pro- 
vision having  been  made  through  the  embankment  for 
water  passage,  for  which  i>250  was  claimed,  making,  in 
all,  an  additional  claim  of  $600. 

These  two  items  were  submitted  to  arbitration  upon  • 
a  submission  signed  on  the  20th  Seplembtir,188t,  which 
by  its  terms  left  the  whole  question  to  be  determined 
and  settled  by  Joseph  Rielle  for  the  Company  and  J.  L. 
Brodie  for  the  proprietor  with  power  to  name  a  third  ; — 
the  C<{mpany  in  this- submission  repudiating  any  liability  ' 
for  these  claims- 

Upon  being  notified  of  his  appointment  in  this  matter 
Joseph  Kielle  refused  to  act  and  resigned  by  letter,  giving  "^ 

as  hi^  reason  that  the  settlement  he  had  already  concluded 
covered  the  damages  claimed.  ' 

^vr^T^e  proprietor  having  been   notified  of  .Mr.  Rielle's 
resignation  served  the  present  motion  asking  the  Court 
^  to  appoint  an  arbitrator  for  the  Railway  Company  to 
replace  Mr.  Rielle. 
This  motion  was  contested  on  the  grounds : 
Ist.  That  the  submission  to  arbitration  became  inope- 
rative, null  and  void  upon  the  resignation  of  Mr.  Ridlle 
under  article  1348  C.  C  P.,  and  that  there  was  no  provi- 
sion in  the  Code  authorizing  a  judge  to  appoint  ah  arbi- 
trator to  replace  one  who  had  resigned,  and  the  judge 
Jiad  no  power  or  jurisdiction  to  replace  Mr.  ^ielle4n  this 
matter.    ■,-,  - -'  •-  '^'■-'•-'  ■■     '■^■"■■^'';  ■  ' 

8rd.  That  following  the  Railway  Act  the  judge  had  no 
power  or  jurisdiction  to  appoint  an  arbitrator  for  eitSer^ 

' ' ' ~ — — — !S— 
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of  tho  pKrtiAii,  hiH  poww  b«?ing  limited  uiidor  Motion  lfi7 
Oi.L*y!««i»«  to  th«  appoifitinent  ofa  thinl  <»r  hoI«  arbitrator,  «nd^  diftt 
i'onM<>qi>untfy  th'u  BubiniRitioii  i'lfli  to  tbv  ground  upon  tho 
■  ftiiiigntttion  of  Mr.  Kiolle.  "  ^ 

The  attorn«y  for  tho  propriMtor  in  reply  quoted  829 
0.  C.  P.,  a8  giving  Ihu  judgM  Ihu  po.wwr  required.  ^  \ 

1)^0  jndgmiitnt  in  SM  folio WM  : — ,  "       " 

"  Vu  1«  comprqmiH  du  20  leptemb'ro  1887,  8igu6  eiitre 
leu  parties ; 

-  "^ttendu  qn'il  u'y  CHt  paa  pourvu  an  remplacement 
par  lo  .Tugo  ou  la  Cour  de  Tarbitru  d'aucune  des  parties 
en  (!aH  do  rofus  Ou  de  n^igfligenco  do  bmr  p&rt  k  agir ; 

''Attondu  que  la  loi  do|i  cHoininH  do  for  ne  donm;  paa 
iion  pluf  tel '  pouvoir  f  Statnta  RdvisC'S,  *uhapitr«>  109,  see. 
8,  pp.  19  et  28 ;         »  i.^     •. 

"Vul'art.l848dnb.  0.  P. ; 
"  Reiiyoie  la  motion  avec  ddpona;" 
R  T,.HenHer,  attorney  for  Railway  Co.    • 
Laftamme,  Lajiammei  Madore  ^  Cross,  attorneys  for  pro- 
prietors. '         * 
(b.  T.  H.)            •                                '  * 

'     .  '  18  jnin  1888. 

.        •  Coram  Gill,  J.  1'^ 

OUELLET  V.  LA  OOMPAGNIE  DU  OHEMIN  tik  F^B 
DU  PAOIFIQUE.:   ,  \ 

Peremption  _d instance — Interruption — Pourparlers  cC arrange- 
^  menl — Entente  entre  procureurs  ad  litem. 

3va± : — Que  lorsqu'il  y  a  dans  nne  cause  des  propositions  a'arrangeraent, 
des  poorparlera  entre  lea  procuraan  i  la  fin,  que  vu  I'identit^  de  If 
cause  avec  une  autre,  la  prauve  dans  une  servir^dtdans  I'adtre,  ou 
que  la  d^ision  d'une  cause  d^iderait^de  Fau^e,  il  jr  a  suspension 
et  interruption  de  la  peremption.'  ._   -_   x__      '     '  ,    -_.  - 


1 

•                   ■                  ■ 

Le  demandenr,  engagS  pfir  la  cooj^pagnie  d^feuderesse 
'             pour  travaiUer  snr  sa  ligne  de  chemin'de  fer,  poarsait 

« 

'  •              ? 

,t^ -    ■• 

_      ■  .                        -"^     ■ 

■            .    ...                                     ,            .     -H    -"              .  "' 

w 

pour  $156.00  on  rwconvrnmi^nt  4«  g«ge«,.d6bouni6B  «t  pour 
doiiimafjro^.     L'aiition  fut  tMttM)(6«  lit  1 1.  iiept«<mb'r«^  1884 


OimII«||~ 


1 


U  <U'loiulMr««Mo  plaidtt,  la  coutoat^tiuii  fut  liC-o  et  1«  H  ""j^C'Jir'* 
d6(;«iiibro  1884,  U  d^fondoruMe  fit  option  inmr  i'eiifla«t»v    '^'''"'^ 
'      etiQ^ritu.  '  ♦.  .'        ' 

\m  16  Janvier  1888,  la  d^Ji'iidureuRu  'fit  motion  pour  n<v- 
romption  d'inNtauow.  .        • 

Ia)  (hnnundour  rdpondit  i\  rutte  jmption  que  dupuis  18^5, 
il  a  kib  question,  verbalement  et  \\m  Acrit,  do  rondro  com- 

.  muuu  k  la  prtoente  cauift,  la  j>r«uve  qui'  avait  k^k  faite        f 

danH  celle  de  Mbrin  contro  la  d^ifendereiiae,  cauHo  idon- 
tiquo  ii  (rylle-ci;  qlH^depuiM  moinn  de  trois  an«,'il  a  6t<« 
question  entrt)  \m  procuruurs  dos  parties  do  rC-glor  la  |^6- 
r" --«<)ute  pourAuite  ;  et  quo  par  ce<i,  .i'aits  la  peremption  d'ipA^ 
tanoo4^£t6  8UHpendue.  '     ,  "^^ 

La  motion  a  6t6  renvoyC*e  par  le  Jugemont  suiv^itit : —    - 

"  La  Oour,  ;4»to ^  *      '^f  \ 

"Attendu  que  le.demandeur  a  prouv6  les  all^gatiohfi     ,        ^ 
»  de  sa  r^ponse  &  la  mdtion  pour  p6remptIoii,  k  savoir,  lea 
pourparlers  otilre  les  proctjiireurs  ad  litem  et  la  qtiasi-enteute 
qm,  vu  ridentitS  de  oett*  cause  avec  c^elle  de  Morin,  la 
pr»3uve  dans  cette  derni^re  .cause  servirait  dans  la  pr6- 
sente,  ou  qutf  la  decision  d6terminerait  ,le  sort  de  cello-ci ; 
eiya  en  outre  les  pourparler^  surles  {propositions  d'ar- 
#  l'**>g?B*nent :  declare  qu'il  y  a  eu  suspension'  et  iaterrup- 
tioti^  deja  peremption,  et  en  consdquencd  a  rejetfi  et  rejette 
la  lAotion  de  la  d^fenderesse  pour  p6remptioii^  avec  d6p6ns 
'     distraits,  etc."  *       • 

'  '„  Loranger  4*  Beaudin,  avocats  du  demanddor? 
Abbott  4*  AbSotts,  l^vocat8  de  la  dejfenderesse.      ' 

"•  • "     (J.  J.  B.)         '      • .    ,.  ■ .  ;  V-  ■       •    ■ 
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6  juin  1888. 


:\ 


'-■         ResppnsabilU^-r-Occupant—Auvetit'^Propnelaire. 

JuGfe :— Que  I'occupant  qui  place  un  auvent  sur  le  devant  du  magasin 
qu'il  occupe  est  redponsal^e  de  sa  chute  et  des  dommageB  qti'elle 
occasipnne  aux  pa8sant8,''(juand  m^me  cet  occupant  ne  eerait  pas 
propridtaire  de  la  maison!  "^  '  '" 

_     La  demanderesse'allegue  que  le  19  f6vrier  1887,  alors 
qu'elle  passait  sur  le  trettoir  en  face  du  maga8iu.d[u  d6- 
fendeur,  sur  la  rue  Ontario,  a  Montreal,  une  cofivertu^e 
qui  se  trouvait  aussi  en  face  de  I'^tablissemefi^occu^r. 
par  le  defendieur  et  qui  6tait  charge  de  glace  eMe  ntji^f^ 
s'ecroula  et  tomba  §,ur  elle,  lui  causantdes  blessufes  tresi " 
graves  a  la  t6te  et  k  la  figure,  que  ses  habits  furent  aUssi 
dechir^s,  et  que  pendant  plusieurs  semaines  elle  souffrit 
beaucoup ;  que  cette  chute  6st  due  a  la  negligence  du 
defende^r.    Elle  reclame  dans  son  action  a  titre  de  dom-  \ 
mages  une  sommf  deUHtOO.^^ 

Le  d^fendeurlplaida  d'abord  qu'il  n'Stait  pas  respon- 
sable  parce  qu'il  n'^tait  pas  propri6taire  de  la  maison," 
ensuite  qu'il  n'etait  coupable  d'aucune  feute  ou  negli- 
gence, que  la  dite  couverture  6tait  solide  et  n'fitait  pas 
chargfee  d'unfi;;;gtande  quantity  de  neige ;  que  lorsque 
I'accident  est  arriv6e  il  faisait  un  tres  mauvais  temps,  et 
que  c'est  la  tempSteet  les  grands  vents  qui  jeterent  acci- 
dentellement  a  terre  la  couvef ture ;  qu'enfin  il  y  avait 
force  majeure. 

Le  defendeur  cita  Lulham  v.  La  Cit6  de  MotiMal,  6,  Leg. 
News,  93  ;  20  Laurent,  4^9,,  No.  451.    ' 

Le  defendeur  a  6t6  tenu  responsable  et  condamn6  aux 

dommages  par  le  jugement  suivant  :-r- 

"LaCour,  etc ^  ^      -,^^-.--.,^.-,^-~  ^^:^.-.-,r--^^-^- 

"  Attendn  que  les  dem^ndeurs  r^clament  du  dSfendeur 
$118.00  pour  dommages  causes  a  la  demanderesse  par  la 
chute  d'une  conTertureplacfie  devant  le  magasin  du  d6- 
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fendeur  sur  la  rue  Ontario,  coin  de  la  rue  St-Christophe, 
k  Montreal,  laqnelle  converture  s'est  6croul6e  et  est  tom- 
b§e  8ur  la  demanderesBeUe  19  f6vrier  1SS1,  la  dite  somme 
comprenant  $18.00  pour  dommages  anx' habits  delade- 
manderesse  et  $100.00  pour  les  blessures  qu'elle  a  re9ues, 
pour.les  soins  du  m6decin  et  la  perte  de  temps  qui  ont 
6t6  la  suite  et  le  r^sultat  de  oet  accident ; 
.  "  A'ttenduriiue  les  aemandeurs  ont  {>f)5uv6  leur  demande 

jusqu'au  niontant  de  $40.00 ;      l^   ?1__^  .__-_i ^  — 

"Gondamne  le  d^fendeur  d  payer  an  demandeur  la 
somme  de  $40.00  avec  int6r6t  k  compter  du  26  d6cembre 
1887,  jour  de  I'assignation  et  les  d^pens  d'une  action  de  la 
derni^re  classe  de  la  Qo»r  Sup6rieure,  distraits,  etc." 
Augi  <^  Lafortune,  avocats  de  la  demanderesse.  v 
Q^n  Sr  Delfausse,  avocats  des  d6feii'deuTS. 
(j.  J.  B.)  ,       - 


*• 


f^w 

porm  3vTri,  J. 

Dec.  28,  188K' 


In  re  MULLARKY,  Insolrent,  &  McDoi&^GALL  et  al., 
Joint  Curators,  &  CLARY  et  vi^fetitioners. 

Interpretatwn  of  written  document— AdmissibaUy  of  extrinsic 

,    -  evidence. 

Held  :— That  where  a  deed  of  sale  sets  out  in  detail  the  various  properties 
and  goods  thereby  transferred,  the  Court  cannot  take  into  consider- 
ation any  other  documents  biatween  the  parties,  or  any  etlrinsie 
evidence,  bu^  must  look  at  the  deed  alone  to  decide  what  property 
,     has  passed  thereunder.  ^  ' 

f 

M.  C.  MuUarky,  having  become  insolvent,  subsequently, 
through  hi^  wife,  separated  as  Jo  property,  offered  to 
purchase  from  the  curators  the  then  "  remaining  assets  "  of 
his  estate.  The  offer  was  accepted  by  the  curatons  and 
sanctioned  by  the  Coprt.  By  deed  passed  before  a  notary 
on  July  19tyi88rt,  tecitin^  the  offer  and  the  judgment 
?f  *^^_^^^^^°*^*>°^"g  *hg  S^H  the  cnratorw  HftH  to 
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Mrs.  MuUafky  certain  credits,  rights,  and  properties  men 
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tioned  and  specially  detailed  in  the  deed.  At  the  time  of 
the  execution  of  the  deed,  there  was  aft  unadjusted  account 
betweeii  the^  insolvent  estate  and  thfi  Bank  of  Commerce, 
and  it  was  uncertain  whether  upon  the  settlement  of  that 
acbount,  the  balance  would  tiim  out  in  favour  of  the  estate 
or  of  the  Bank.  All  parties  knew  of  the  existence  of  this 
account,  but  it  was  not  mentioned  in  the  deed  of  sale. 
SubsequMitly,  dpoa  the  final  close  ,of  the  account,  it 
appeared  th4t  there  was  a  balance  in  favour  of  the  estate 
of  |178i  and  this  sum  was"  received  by  the  curators  from 
the  Bank. 

The  purchaser  now  claimed  this  money,  contending 
that  her  offer  to  purchaiie  was  for  the  whole  of  the  remain- 
ing assets,  that  the  judgment;  (^  the  Court  confirming  and 
authorizing  the  acceptance  of  the  offer  was  in  the  same 
terms,  that  the  dfeed  of  sale  was  only  a  partia^  execution 
of  the  judgment.'^'afla  that  this  money,  being  an  asset  of 
the  estate,  belojiged  to  her. 

The  curators  on  the  coatrary  alleged  that  lh$  dee4  wjis 
the  full  and  formal  expression  of  the  contract  between 
the  parties,  and  that,  in  fact,  the  Bank  account  had  been 
intentionally  omitted,  the  purchaser  not  being  willing  to 
assume  the  risk,  which  existed  at  the  time  of  the  sale, 
that  the  account  would  turn  out  a  liability  and  not  an 

asset.  V. 

C  C  c/e  Irfmmter,  Q.  C,  for  petitioner. 

A.  B.  Major,  for  curators. 
The  judgment  of  the  Court  is  as  follows : — 
"  La  Cour,  apres  avoir  entendu  la  plaidoirie  c<mtradic- 
toire  des  avocats  des  parties  sur  le  mfirite  de  la  demande 
de  la  requ^rante,    pris  connaissance  de  leurs  ^ritures 
pour  Tinstruction  de  la  cause,  examine  leurs  pieces  et 
productions  respectivement  et    dument  cpnsid^rg    I'ad- 
mission  sign^e  par  les  dites  parties : — 
"*     "  Attendu /'que  la  requ6rante  se  pourvoit  contre  les 
curateurs  aux  biens  du  dit  iusolvable  en  recouvrement 
d'nne  somme  de  $178  provenuit  de  la  faillite  de  ce  dernier 
et  retirfee  ^ar  les  dits  curateurs,  de  la  Banque'de 


merce  du  Canada,  subsfiquemment  i  une  vehte  T 
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qu6rante  de  la  balance  de  I'actif  de  la  dite  fiillite,  et 
qn'elle,80utient  par  suite  6tre  sa  propri6t6 ; 

"  Attendn  que  la  requ^rante  allegue  au  iBoutieu  de  sa 
demande  ijue  les  dits  curatenrs  avaient  6t6  autork^  k 
vendre  la  totality  de  ce  qui  yestait  de  I'actif:  de  la  dite 
faillite  pour  la  somme  de  trois  inille  piastres ;  qu'elle  a 
pay6  cette  somme  aut  dits' curateurs  etque  Facte  de  vente 
qui  lui  a  6t6  c;msenti  doit  6tre  interpri§t6  comme  com- 
prenant  la  dite  somme  de  $173  qui  faisait  alors  partie  de 
I'actif  de  la  faillite  du  dit  Mullarky  ;. 

"  Attendu  que  les  curateurs  contesfcent  cette  demande, 
soutenant,  que  la  vente  par  eux  faite  ^  la  requ6rante  a  6t6 
intentionnollement  limit^e  &  ce  qui  ^t  exprim^  au  con- 
trat  du  19  juillet  1$86?  et  que  cet  acti^  ne  couvre  que  ce 
qui  y  est  formellement  6nonc6,  et  qufe  la  den^aUde  de  la 
requ6rante  est  par  suite  mal  fonder; 

"  Attendu  que  le  titre  que  la  requ^rante  a  a<|cept6  des 
curateurs  susditg,  savoir,  la  vente  ^t  transport  du  19  juillet 
1886,  6nonce  sp^cialemeni  que  les  choises  et  droits  vendus 
sont : — 

lo.  Les  cr6ances,  au  chifire  de  |4,527.68  suivant  la  liste 
annex6e; 

2o.  Une  reclamation  o^  des  droits  k  985,000  Aires  de 
terre  situ^s  au  Mexique ;  .    /  ' 

3o.  Toutes  les  actions  inscrites  ati  n<iim  de  Mullarky 
&  Go.  dans  une  Gompagnie  appel^e:  "The  Lecone  In- 
vention"; 

•  4o.  Enfin  tons  les  meubles  de  manage  se  trouvant  alofe 
dj^s  la  maison  No.  8,  rue  du  Hanovre,  et  d6taill6s  k  une 
c6dule  annexSe  k  I'acte ; 

*■'  "  Attendu  que  cette  convention  est  claire,  precise  et 
sans  ambiguity  et  qu'elle  6nodce  sans  auoun  doute  possi- 
ble tons  les  objets  qu'elle  compfend  ;  •• 

"  Attendn  que  si  conform6ment  k  la  pretention  de  la  re- 
qu§rante  lorsque  la  convention  pr6sente  du  doute,  il  est 
permis  au  juge  de  rechercher  I'intention  des  parties  m«me 
dansd'autres  6crits  poutvu  qu'ils  6manent  de  celui  contre 
qui  on  les  invoqne ;  jl  n'en  est  plus  ainsi  cependant,  lnw>. 
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que  la  convention  est  precise  et  formelle  et  qu'il  n'est  pas 
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"•'•       pennis  alors  d'en  dluder  la  lettre  sous  prfetexte  d'en  p6n6- 
Mtoy.    trer  I'esprit ;  f  °        ^ 

"  Consid^raiit  en  consSquencfl  qtie  Tacte  invoqufi  par 
la  requ6rante  ne  lui  donne  aucun  jdroit  &  la  Bomme  par 
elle  r6clam6 ;  I 

J  "  Maintient  la  r^pouse  des  curaieurs  et  renvoie  la  re- 

quite de  Ja  dito  Dime  MuUarky,  aved  dfepons  distraits,  etc." 
Girouard,  de  Lofimier  Sf  de  Lorimier,  Attorn^s  for  pe- 
titioner, i  *^ 
McGihbon  Sc  Mqjor,  Attorneys  for  curators 
(A.  b;  m.) 


Ml 


■•:f.*-v 


May  80,  1888. 

Coram  Johnson,  J. 

GEMLEY  Es-QUAL.  v.  LQW  ^s-qual. 

Testamentary  executor— Power  to  substitute — Liability  for  mis- 
appropriation by  agent. 

Held  :— 1.  That  under  Art  913  C.C.  an  executor  has  no  power  to  substi- 
tute another  person  for  himself,  but  merely  to  appoint  an  attorney  for 
determinate  acts. 

2.  Tliat  tl»e  appointment  by  an  executrix  of  a  salaried  agent  to  collect 

and  invest  the  moneys  of  the  estate  and  to  handle  the  funds,  was  a 
delegation  of  the  powers  of  the  executrix  prohibitetl  by  art.  913  C.C, 
and  not  the  mere  appointment  of  an  attorney  for  determinate  acts. 

3.  That  the  executrix  could  not  escape  liability  for  the  misappropriations 

committed  by  her  agent,  by  simply  establishing  that  such  agent  was 

not  noteriously  unBt  at  the  time  of  his  appointment ;  and  that  the 

.  immunity  granted  to  the  mandator  empowered  to  substitute  under 

Art.  1711  C.C.  does  not  apply  to  the  case  of  a  testamentary  executrix. 

4.  That  when  a  testamentary  executrix  employs  an  agent  as  attorney, 

she  is  bound  to  supervise  his  management  of  the  matters  entrusted 
to  him,  and  to  take  all\due  precaution  and  securities. 

5.  That  in  the  prebent  Wise  the  executrix  had  acted  carelessly  and  with- 

out due  precaution  in  mWing  cheques  payable  to  her  agent  instead 
of  to  the  iwrrowers  on  tliAproposed  mortgages,  and  in  signing  deeds 

without  sufficiently  examining  their  contents. 

\        H'  ■  .,  ■        "  ■  *     ■ ' 

The  opinion  of  the  leari^ed  judge  sufficiently  sets  forth 
the  materia,!  facts  of  the  ce 
March  12,  13,  188^.] 
E.  Lafleur,  for  the  plaintiff. 
H.  Abbott,  Q.Ct^nd'K  W,  IVenholme,  for  this  defendant 


V 


y 


SUPERIOR  COURT. 


9d    ' 


,  May  ao,  1888.]  ' 

JOHffSON,  J. : — 

Tho  defendaut  is  sued  p«r80ually  and  as  Hole  remaining 
executrix  of  the  will  of  the  late  Charles  Adamsou  Low, 
und  James  Niolson  is  joined  in  the  action  as  curator  to  the 
'Substitution  created  by  that  will.  The  plaintiff  is  the 
widow  of  George  Hamilton  Low,  and  sues  as  tutrix  to 
the  children  of  his  marriage  with  her. 

The  object  of  tho  action  is  to  rectify  and  re-establish 
the  right  of  the  children  to  a  large  sum  bf  money  that  the 
defendant  in  her  account  charges  to  them  instead  of  to 
herself,  amounting  to  $17,914.11  and  inteirest ;  and  the 
gist  6f  the  case  is  that,  on  the  one  hand,  a  personal  con- 
demnation is  asked  against  her  for  those  amounts,  while' 
in  her  quality  of  executrix  she  is  also  held  liable  for  one- 
third  of  the  residue  of  C.  A.  Low's  estate-,  and,  on  ui^ 
otlier,  the  defendant  allies  that  this  large  sum  of  money 
was  misappropriated  by  one  J.  S.  Hunter,  a  notary,  to 
whom  the  four  several  sums  aggregating  that  amount 
purport  to  have  been  paid  over  by  her,  out  of  the  funds 
in  her  hands  under  the  will,  and  by  way  of  investment 
as  loans  to  the  divers  parties  mentioned. 

The  action  is  met  first  by  a  demurrer  on  the  ground, 
that  as  the  minor  children  of  G-eorge  Hamilton  Low  mig^ht 
all  die  before  majority,  and  without  issue,  the  share  of 
thpir  father  might  under  the  terms  of  the  will  revert  to 
the  next  of  kin,  and  the  plaintiff  h-qual.  has,  therefore,  no 
right  to  control  the  estate,  which  should  remain  in  the 
hands  of  the  executrix  until  the  minors  attain  their  ma- 
jority.   ' 

But  the  Court  is  of  opinion  that  the  minors  being  in- 
stitutes {grep6$  de  substitution)  are  by  law  (Art.  944  CO.) 
proprietors,  subject  to  the  obligation  of  delivering  over 
{rendre.)  The  demurrer  to  the  declaration  is  therefore 
dismissed. 

Then,  on  the  merits,  we  have  to  deal  with  the-  impor- 
tant question  of  the  responsibility  of  executors  for  the 
funds  in  their  hands  under  the  cirdumstances  of  such  a 
case  as  thia^ 
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'The  first  t^ing  vyill  ^w  to  see  what  it  was  precisely  that 
the  defendai^t  did.  Well,  the  evidence  shows,  first,  that 
on  Ist  Noveml)er,  1876.  Mrs.  Lawford  handed  over  to 
Hunter  $2,916.81  to  invest  on  mortgage  from  Miss  Emma 
Koussel.  No  mortgage  was  ever  executed,  and  the  money 
was  appropriated  by  Hunter,  who  seems  to  have  paid  the 
interest  on  the  supposed  mortgage  1o  Mrs.  Lawford  out 
of  his  own  pocket.  ^      ^  /      '^^ 

.  On  1st  Dec^'mber,  1 880,  a  ^uni  of  tSioOO  whict  had  beeii. 
loaned  to  Joseph  Bouchard  and  secured  by  a  real  mort- 
gage,, became  due.  Mrs:  XawfordsigntHi  a  receipt  and  ac- 
quittance bearing  that  date,  which  is  filed  in  the  record. 
^  No  proof  is  offered  to  explain  the  disappearance  of  this 
^  money,  but  defendant  can  only  suggest  that  when  she 
signed  the  receipt  she  imagined  that  she  was  signing  an 
extension  of  the  moitgage. 

On  6th  J^ly,  1877,  Mrs.  Lawford  handed  Hunter  $1,000 
to  invest  on  mortgage  from  Mrs.  John  Clarke.  No  such 
mortgage  was  ever  executed  or  registered,  and  the  money 
was  appropriated  by  Hunter,  who  paid  interest  on  the 
supposed  investment  out  of  his  own  pocket. 

On  20th  February,  1882,  Mrs.  Lawford  handed  Hunter  ^ 
$20,676.60  to  be  used  in  payment  of  assessments  du^  by 
the  estate  Phillips,  and  held  partially  by  Robert  Hamil- 
ton and  partially  by  the  city,  from  whom  subrogatibn 
was  to  be  obtained.  On  28th  February,  1882,  Mrs.  Law- 
ford signed  a  subrogation  for  $9,57980.  Hunter  appro* 
priated  the  balance  of  $10,997.80,  and  defendant  can  only 
suggest  ,that  when  she  signed  the  deed  she  imagined  that 
it  was  for  the  whole  amount.  / ' 

The  question  will  be,  whether,  all  this  money  having 
been  lost  by  the  misconduct  of  Hunter,  the  defendant  has 
any  lawful  excuse  for  nol^  paying  it  to  the  plaintiff 
is-qual.  i      " 

Th^  defendant  contends  that  under  Art.  171]  0.0.  she 
is  o^ly  liable  for  the  misconduct  of  Hunter,  if  he  wns  nc 
toriously  unfit  at  the  time  of  his  appointment.    The  all- 
ele as  a  general  thing  enacts  the  liability  of  the  manda- 
tary  for  the  acts  of  the  person  iie  may  substitute,  wj^re 
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thdre  is  np  poWe?  gyren  to  substitute  at  all;  and  even 
where  there  is  such:  power  given,  he  is  liabl6  if  he  ap- 
points a  notoriously  unfit,  persSn.  So  there  is  no  exclu- 
sion of  liability  e^n  under  the  principles  of  strict  man- 
date, except  whe/e  there  is  power  to  substitute. 

But  I  am  stpbngly  of  opinion  that  thoq^  rules  do  not 
apply  at  all  to/a  testamentary  executor.  The  case  given 
in  Art.  1111  is/ that  of  a  mandatary  empowered  to  substi- 
tute ;  but  by /our  law  (see  Art.  918)  an  executor  cannot 
delegate  his  piowers  as  such  to  another.  If  he  substitutes 
a  co-executor,|even,  he  remains  liable  :  a  fortiori,  if  he  ap- 
points  a  stranW.  A^l  he  i^  allowed  to  do  is  to  appoint 
an  attorney  fot  determinate  acts,  ijow  the  employment 
of  ^phter  wija  not  that  of  an  .^rney  for  determinate 
acts.  He  waA  paid  a  salary  to  do  the  only  work  which 
the  executrix/ had  to  do,  that  is  to  invest  the  moneys  of 
the  estate ;  Vnd  to  handle  it  without  any  sort  of  precau- 
tion or  seciirity  taken  by  the  executrix  that  the  bor- 
rowers alone  should  get  it.  f  ' 

I  do  not  go  into  the  English  cases  at  length,  because 
our  own/law  is  sufficient  for  the  case  in  hand ;  but  looking 
at  all  of  them  that  were  cited,  and  some  that  were  not,  [ 
take  lipon  myself  to  say  that  every  one,  including  even 
the  ^ase  of  Speight  et  al.  v.  d/iunt  (')  where  under  very 
Pf^cwlw  circumstances  a  trustee  was  relieved  from  lia- 
bifity  for  trust  moneys  lost  through  a  broker,  affirms  the 
rinciple  of  liability  under  the  circumstances  of  the  pre- 
/sent  c^se :  and  that  case  should  not  be  adopted  off-hand 
as  if  applicable  herf;  nor  without  carefully  observing 
what  Lord  Selborne  says  as  to  the  particular  transaction 
there,  and  which  is  enough  to  convince  me  that  if  the 
facts  of  the  present  case  had  been  before  their  Lordships 
the  trustee  would  have  been  held  liable.  The  BnglisV 
and  the  American  cases  are  numerous,  but  Neither  of  the 
systems  differs  materially  from  ours,  nor  indeed  at  all, 
far  as  I,  can  see,  except  on  points  that  do  not  arise  in  the 
present  case.  Generally  speaking,  if  an  executor  appoii 
another  to  receive  the  money  of  his  testator,  and  he  «e- 
(')  L,R,9ADn.0a.1. _^ 
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coiveH  it,  it  is  tho  Hame  thitig  m  if  the  exe<!utor  himaelf 
had  actually  roceived  it,  and  conaoquontly  appoiiiHng  an- 
other to  r«H!«Mv«  who  will  not  pay  over  Ih  a  devastaviL  (See 
Williams  on  the  law  of  oxecmtojs,  8th  ed.,  vol.  2,  p.  1824, 
and  the  cases  there  ritwl,  particularly  JeHkins  v.  Ptombe,  « 
Mod.  98  -and  IHttor  v.  Dunbar,  1  Aust.  107.    I  wouljij^fso 
refer  to  an  Anu^rican  case  o[  McCloskey  v.  Cleasnu,  18  Am. 
Rep.  710),  and  to  the  last  edition  of  Lewin  on  Trusts,  p. 
457.    The  page  is  881  in  the  old  editions  ;  but  the  section 
is  68  in  both.    "  When  trustees  lend  on  mortgage,  they 
"  should^  b^e  careful  not  to  part  with  the  money,  except 
"  on  delivery  of  the  security  ;  for  they  will  be  liable  for 
"  all  the  consequences  if  they  sell  out  stock,  arid  allow 
"  their  solicitor  or  age^it  to  receive  the  money  on  his  re- 
"  presentation  that  the  mortgage  is  ready,  and  it  after- 
"  Wards  turns  out  that  the  proposed  security  was  a  pure 
"  invention,  and  that  the  money  has  beei|  misapplied." 
Rowland  v.  Witherdm,  8  Mac.  &  G.  668 ;  Hanbury  v.  AiVA- 
/ow/,  8Sim.  266. 

jfpw,  as  to  our  own  law. 

Notwithstanding  any  differences  between  our  Art.  918 
and  Art.  1088  of  the  Code  Napol6on,  our  law  and  the 
modei'n  French  law  are  the  same  : 

Demolombe,  vol.  22,  p.  41 :  "  L'ex6cution  testamentaire 
"  est  un  t6moignage  de  con  fiance  persounelle,  et  I'exfccu- 
"  teur  ne  peut  pas  se  substituor,  so  ,subd6l6guer,  disait 
"  Ricard  (part  II,  No.  92)  une  autre  personne,  4  moins  que 
"  le  testateur  ne  I'y  ait  autorisfi  (comp.  art.  1082, 1994).  II 
"  n'en  faut  pas  toutefois  conclure  que  l'ex6cutenr  soit 
"  tenu  d'agir  en  personne,  sans  pouvoir  se  faire  aider  par 
"  un  mandataire,  ce  qui  serait  u^e  exag6ratiou.  II  peut 
"  done,  en  effet,  accomplir,  par  un  fond6  de  procuration, 
"  les  devoirs  qui  lui  sont  imposes  par  le  testament ;  11  n'y 
"  a  qu'une  simple  d6l6gation  d'action  qui  implique  toujours 
"  la  surveillance  et  la  direction  de  Vexicuteur  lui-mSme,  et  qui 
"  n'affaiblU  nultement  sa  responsabiiit^" 

Laurent,  vol.  14,  No.  828,  distinctly  warns  us  against 
Confusion  of  the  powers  of  a  testamentary  executor  and 
those  of  an  ordinary  mandatary,  and  he  cites  Furgole  > 
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'•  Fnrgole  conclnt  qu'il  fant  appliquer  h  I'exficntion  teata- 
•"  mentaire  lea  rtgloa  qui  sout  faitea  pour  1«  mandat,  maia 
"  il  a  Hoin  d'lyouter  autant  que  la  choae  pout  le  compor- 
"  ter:  car  lea  coutumea,  ot  le  code  civil  k  leur  auite  ont 
"  introduit  bien  dea  chosea  k  I'figard  dea  exficnteure  toata- 
"  mentairea  qui  ne  conviennent  pas  au  mandat." 

In  fact  the  commentators  agree  with  the  practical  expe- 
rience of  ov«ry  one  acquainted  with  the  aubject,  that  the 
ordinary  rules  of  the  mandat  must  receive  modification 
when  yon  come  to  apply  them  to  the  duties  of  executors 
and  trustees ;  and  Laurent,  after  writing  much  on  the 
subject,  winds  up  with  this  :— "  Concluons  que  I'exfecu- 
"  tion  testamtmtaire  est  un  mandat  que  les  coutumes  et 
"  le  code  civil  ont  organis6  sans  tenir  cample  du  droit 
"  commun." 

So  I  quite  agree  with  the  plaintiff's  argument  that  the 
mandate  here  being  of  so  special  a  nature,  it  would  be 
unsafe  to  apply  the  articles  of  our  code  from  one  subject 
to  the  other.  Thus  the  powers  of  the  common  mandatary 
cease  on  the  death  of  the  mandator ;  while  those  of  the 
executor  begin  at  his  death  ;  and  the  other  feature  of  re- 
vocability  at  will  is  also  impossible  in  executorships. 

The  view  I  take  of  the  law  in  this  case  has  not,  of 
course,  prevented  mfe-from  considering  the  very  able  ar- 
guments of  the  learned  counsel  for  the  defendant ;  but  I 
am  unable  to  adopt  them  as  applicable  to  the  present 
case.  Thus,  insisting  on  the  general  doctrine  in  Speight 
V.  Gaunt,  that  an  executor  is  not  liable,  if  lie  follows  the 
usual  course  of  dealing  in  the  employment  of  others  in 
executing  the  trust,  I  find  no  fault  with  the  plaintiff  for 
employing  Mr.  Hunter ;  but  besides  employing  him,  aa  she 
well  might  do  from  the  character  he  then  possessed,  she 
went  further,  and  put  these  funds  which  were  not  hers 
into  his  hands  absolutely,  without  even  the  precaution  of 
drawing  her  cheques  payable  to  the  order  olF  the  aistual 
borrowers.  Then,  again,  it  was  argued  for  the  defendant 
that  there  is  a  pwictical  difference  of  law  and  osafe  be- 
tween this  country  and  England,  in  the  latter  of  which 
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the  notary,  ai  w«  havo  him,  in  not  known,  which  tlifn^ 

r«n.«  led  herfl  to  a  necenaary  rdiauco  on  Hunt«r  aa  to 

poHHoaaion  of  mm.     Y«a.  r  agre«  with  that  to  th«  «xtent 

ol  th.*  iM.8Hi,HHion  of  the  titl«« ;  but  that  ia  not  alJ.    Wh«re 

waa  the  n«<'.,aaity  for  the  .abaoluto  and  uncontrolled  po«- 

seaaiQn  of  th<^  trust  money,. by  a  notary  any  tnore  than  by 

a  aoH^citor  or  a  broker  in  England  V    Then,  again,  another 

argun^t  that  unpreHsod  mo  at  the  time  waa  that  drawn 

trom  veh>t  Lord  Hhukbum  Haid  in  Speight  v.  Oaunt,  and 

which  18  lii^  the  rule  of  the  French  law  aa  quoted  from 

Demolomb,>  No-  109.    "I  do  no^  think."  aaid  Fx,rd. 

Blackburn.  ^•  that  a  person  requested  gratuitously  to  ac 

^  cept  a  trust  involving  in  itUncidentally  the  conversion 

of  luvestments,  etc,  is  under  any  obligation  to  have 

^  more  knowledge  or"  skill  than  that  which  the  testator 

..  r"T  S,r  *^  ^"^"^  "^^^^  ^«  ««»««t«d  him  as  his  trus- 
tee.  That  is  quite  sound,  no  doubt ;  but  how  apply  it^ 
here  in  the  circumstances  of  this  case  ?  Mrs.  Lawford 
Jlie  defendant,  wos  never  individuatly  selected  by  the 
testator  toeiecute  hJs  will.  She  xvaa  included  with  four 
gentleman,  all  of.whmn  have  ceased  to  act  Cor  o9e  cause 
or  another;  and  I  should  even  doubt  very  much  whether 
the  testator  ever  imagined  she  would  be  left  in  the  unfor- 
tunate  position  of  acting  alone,  or  that  If  she  was  she 
would  voluntarily  accept  such  a  heavy  responsibility 

I  niflst,  therefore,  give  judgment  fdr  the  plaintiff  ks- 
qual  against  the  defendant  es-qual.  fgr  the  whole  of  the 
one-thir4  portion  of  the  estate,  includSng  all  the  invest- 

rriL  S*"*''?*^  '''  *^*  '^^^"»*'  *°d  amounting  to 
$41,024.65,  and  judgment  personally  for  the  amount  em- 
bezzled by  Hunter.  / 

„   „  \  i      Judgment  for  plaintiff 

ia/c«r  4- iJi«//g,  attorneys  for  plaintiff. 
Abbotts  4-  CampbelL  attorni^ys  for  defendant 
(K.  L.y  "  ^ 
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Coram  Tkllieb,  J. 


ST-MICHEL  V.  LA  OITft  DB  MONTRfiAL. 

Licences— Cit4  fie  MonMal-^Expiration. 
Jmk  :-(iuo  le.  Iic«„,«,  .,„«  UCM  .!«  Montrtid  a.H«r,I«  ,K,ur  vendm  .ur 

d«  ma  ch.,,ue  ann<^«.  .,u«lq„e  «,lt  la  date  kikqmn^  cette  IlLce  . 
«W  pri«,  etquand  in<Vine  l'o.Hcl«r  cl.arg6  de  JJimottnt  I'aurait  pro- 
long*  ati-dolA  de  cette  date.  ,  \         ,         ♦        ^^ 

Le  domandour  est  xxn  coinmeivant  sur  lea  narohfia  Bon- 
momnet  Sto-Anne,  ^ans  la  OiB  de  Montrtal.'  1^  3  mars 
1887^  »;  fut  arr<H6  pour  avo^r  illfigalomont  vendu,  le  ler 
mmr  1887,  4e8  produits  d^  Ta  campagno  Bar  lea  march^B 
pUbhcB,  A  Montreal,  en  «>ontrave|<'tion  avec  leB  rdglem^nts 
rahmcipaux.  Pour  6viter  la  condamnation.  le  14  marB 
1887,  il  prit  sa  licence.  Vers  lo  15  octobre  1887,  il  fut  de 
nouveau  arr6t6,  par  I'ordre  du  olerc  du  marclifi  Bonse- 
cours  pour  avoir  fait  commerce  sur  ce  dernier  taarchr. 
sans  licence,  et  il  fut  conduit  devant  la  Oour  du  Recorder 
pour  y  Bubir  son  procds. 

Pendant  que  sa  cause  6tait  pendante  devant  Id  Recorder^ 
11  pnt  la  prfesente  action  en  domraage  contre  la  Oit6  all6- 
guant  que  le  14  mars  1887,  il  avait  pris  une  licence  pour 
laquelle  il  avait  pay6  h  la  dfefenderesse  #60.00,  &  la  coiidi- 
tionqu'ellb  lui  donnerait  le  droit  devendre  but  le  dit 
march6  jusqu'au  mois  de  mai  1888;  qu'en  violation  de 
cette  convention,  cette  dernidre  I'aurait  fait  arrfiter,  I'au- 
rait eii  m6me  temps  emp6ch6  de  faire  son  commerce,  ce 
qui  lui  avait  caus6  du  dommage  pour  au-delA  de  $2000.00 
somme  qu'il  rficlame  dans  son  action.  .   „  ' 

La  d6fenderesse  a  plaid6  par  une  d6n6gation  g6n6rale 
La  preuve  fait  voir  que  I'un  des  employfes  de  la  d6fen- 
deresse,  charg6  de  livrer  les  licences,  de  sa  propre  an- 
torit6,  aurait  d6clar6  an  demandeur  en  lui  donnant  sa 
licence  qu'il  ne  serait  pas  inqui^6,  et  pourrait  vendre  jus- 
qu  au  ler  mai  1888,  mais  il  refusa  n6annioins  d'insirer 
cette  conditioa  dang^la^Keen 
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(<U'  trM  loQvuiit  Hviirti  qu'il  it'ezpoaait:  tlitrn  arT*t6,  «t 
qu'il  viuidAit  muis  droit  •!  on  violation  dio»  riglumtnta  do 
U0it4. 

L'ai'tion  a  M6  d^ftout^  pir  le  jiif(i*ineiit  inivant : 

"  La  Oour,  Mc...   j^^»m  !L 

"  AUundn  {failjmtM^  eaif(^   '    '         ^  ^ 

"  Coniiid^riidt  ft  dOcmi  j)ar  la  chart**  do  la  d6f«n-  • 

d«reiMi«<jU%^|lB»  rS^liiUnilii  du  CoiiMil  do  la  Oit6  lercmt 
{:tmn6H%t  pMjm^Tim  <>opmo  loia  publiquoa  dant  lea  limitea 
de  U  dito  Oito,  ot  cogimo  tolloa,  il  «n  H«ra  priit  (iniiiiaifi- 
Haiico  judi<;iatromoiit  par  totiM  Ioh  jugoa  ot  uatroH  pomoiK 
fttw  qaol(;on(|aoa  sauH  qa'il  aoit  ii6oo8Bairu  do ,  lea  citor 
■P)6cialomoiit  ;     '  * 

"  (^onsid6rant  quo  h  domandour  on  obtonjnt  ot  payant 
Rftdite  licom-e  lo  14  mars  1H87,  k  la  condition,  luivant 
qu'il. TalUgue  danii  Ha  d6claration,  qu'elle  lui  l|yhorait.lo 
droit  de  vendro  Hur  le  ^it  march6  jusqu'au  m^  de  m«i 
188R,  savait  on  6tait  pr^sum^  savoir  quo  telle  lictShce  ex- 
pirerait  le  lor  mai  1887,  que  lo  dit  Charles  Glackmeyerd 
Qls,  n'avait  aucune  diHor^tion  k  ozorcor  i^  <!ot  ^*gard,  ni ' 
ponyoir  pour  6mettre  dea  licences  k  den  conditions, autrea 
que  celles  pr^vnes  par  lo  dit  rdglemont  concemant  les 
march^  ;  qu'il  en  6tait  averti  par  les  tormos  du  dit  rdgle- 
ment  dont  il  6tait  tonn  de  prendre  connaisMince  et  qu'il 
connaissait ;  et  que  la  croyance  ou  TaaHurance  exprim^o 
alors  par  lo  dit  Charles  (j^lackmeyer,  ills,  que  le  doman< 
deur  ne  serait  pas  inqni6t6  ot  pourntit  vendre  jusqu'au 

emier  mai  1888,  pi||)eut  Her  la  d^fenderesae  ni  engager 

"*  esponiipjjpRltS  envers  le  domandeur ;  v^ 
Gonsid6rant  qu'il  n'eutrait  pas  dans  ISi  attributions 
du  dit  Charles  Glaokmeyer,  6ls,  de  faire  telle  declaration 
an  demandenr,  et  qu'en  la  faisaut  il  a  exc^6  les  limites 
des  fonctions  qui  lui  6taient  confines,  et  il  a  cpmmis  une 
faute  de  transg^ssion  des  r^glements,  k  laquelle  le  de* 
maudeur  a  participi^  sciomment,  ot  qui  ue  peut  engendrer 
aucun  droit  d'action  k  son  profit  contre  la  d^fenderesae  ; 

"  Oonsi^^rant  que  le  demandeur  savait,  le  14  ootobre 
demi^,  lorsqu'il  a  6t6  arr6t6  comma  susdit,  qii«  m  ditc 
licence  6tait  expit^e  et  qu'il  ne  pouvait  a'en  pr6yiJoir 


A\ 


♦ 


^ 


\ » 


♦  •tJFKIIIOR  OOUHt. 


101 


iilorB  pow  («ire  lo  ooqMnnrow  ^  rftitdMiiiiT  In  dit  maroM 
B6iiaecoa»;,et  ponr  4lud«r  ua  r«gbm«al  puliUo  do  k  <|«- 
feiid«rw»iw  ;■■  •   ■        /  |    #        .   ^'^  i^i. 

"  Ootisid*nmt  qiifi  le  ^lamandilur  %fm^  <tt6i  |»w  en  cn»»o- 
'Ibro  dnmiftfr-im  fl«»jfr«iiV^6|it  de  f^ntr»yii«|ioii.aujUl  r*- 
,l|r|«|m«iit,  «8t  nial  foyd<^!  A  »»>  pUmdiw  ttj|¥oTr  6tft  »l«>r«s^  . 
«^t6Miui  tu«nd«t,  iU«ili(luqtt«  par  k  cArtw  de  lii(U|» 
Olli  il  mi  lokihjie  k  ioui  ofl^ier  ou  gtaiHtaMo  de  la  fane  "^^ 

•uciin  dea  rdg^mentH  d«  la  (ito  Oit^fci4!^oo»dl  d'i- 
eell«  ;  qu'il  a  ptoitdd  A  )a  plaiiito  qni  %  mfl^^n  f  rroata- 
tion  aatiN  invoquer  llilKgalit*  d.^  tell»^irtatioti:  aaus 
ipandttt,  et  qfufi  rotiUs  iilaint«  «tt  encore  jjg^daiite  deVant   ^ 
la  Cour  du  I|»«ontter  qtti  a  juridMion  |«klliu  oobtaaitru, 
qu«!  loH  omoi^  di)  la  dflfondorwiwe  on^C  da»«  I'ea; 
Hana  Violencjl  Mpparontu  et  aur  iujonction     -<Sitr'r*08  p 
lablemont,  d/«  no  (nui  faire  commerce  aau    ^i  ence,  aiuoA 
qu'il  aerait/ arrit6,  et  que  le  deunandeur  ^t  Moami^  4 
tcliti  arreat^tion  ;  i     j  |h       '     - 

"  Conaidf'raiit  que  le  demandeur  nVt  pas  jtMtifl^  Taction 
qu'il  a  prfae  coiilre  la  dfifondereaao,  I'a  d6bo«li  »tied6- 
bout«f>de  ^tte^tton  avw?  d6peu8  diatraita,  .et«  ^i    \ 

i^vid,  pmers  ^  Geroais,  avocata  du  denjiattdftAfc      ij!  ; 

F^mr  Eoy,  C.  R^  avocat  do  la  d6fendert«Min.     fP  . 
(j/j.  b;)  :^      ■ 


.  Juno  29,  1888. 

CWaw  Davidson,  X        .        .# 
MoINDOE  V.  PINEEKTON^     "  \     ' 
Reljase  of  joint  and  sneral  debtor— Partnership— Evidence. 


xm. 

MmMiwI. 
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:— 1.  That  an  oatenaibka  partnerahlp  wrth>i«flpect  to  third  peraona 
*y  exist  between  tntdgn,  witoout  then  beini;  an  actual  p«rti^iw 
ihip  between  the  partilps^ntitling  the  oiwS'to  claim  ftomtbe^othar 
/oontribotion  to  the  partnerahip  de|)t«.  , 

•naequently,  in^uch  a  cpaeof  oatenBible  partnerthip,  a  releaae  given 
by  credHon  to  the  oltenatMe  bat  tact  actoal  partner  doea  not  enbi« 
to  the  benefit  of  tl#  real  partner. 
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3.  A  partnership  cannot  be  proved  aa  between  the  alleged  partners  by 
oral  evidence,  anless  there  is  a  commencement  de  preuve  par  Icrit. 

Mclndoe  and  Yanghan  sued  R.  Pinkerton  for  balance 
due  uj[)on  certain  notes  signed  "Pinkerton  &  Turner." 
Pi^kerton  pleaded  that  the  notes  were  made  by  the  com- 
merciaL  firm  of  Pinkerton  &  Turner,  composed  of  himself 
and  A.  E.  Turner,  and  that  plaintiffs  had  given  to  Turner 
afull^nd  complete  discharge  from  all  indebtedness  to 
them,  whether  in  the  name  of  Pinkerton  &'Turner  or  in 
^  his  ,own'  name,  which  discharge  operated,^  as  a  discharge 
to  Pinkerton  (C.  0.  1184).  Plaintiffs  repHed,  admitting 
the* discharge  given  by  them  to  Turner,  but  denying  that 
any  partnership  existed  between  Turner  and  Pinkerton, 
or  that  the  discharge  of  Turner  in  any  way  released 
Pinkerton. 

The  proof  «ho wed  that  the  firm/  pf  Pinkerton  &  Turner 
originally  consisted  of  Pinkerjtje^  and  one  Turner,  father 
of  the  A.  E.  Turner  in  question  in  ^ this  catfse.    A.  E. 
Turner  was  employed  in  the  factory  during  the  lifetime 
of  his  fattier,  but,  after  the    latter's  death,   Pinkerton 
carried  on  the  business  alone  as  "  Pinkerton  &  Co."    A. 
E.  Turner  co^tinued  with  him  as  manager  of  the  fac- 
tory at  a^  salary,  under  a  writtenf' agreement.    At  the 
expiration  of,a  yeai-,  under  this  agreement,  Turner  in- 
formed Pinkerton.  that  he  wished  to  become  a  partner, 
and,  shortly  aftterwards,  with  Turner's  knowledge,  the 
name  of  the  busjlness  was  changed  to  Pinkerton  &  Tur- 
ner, and  circulars  were  sent  out  to  the  customers  nor 
tifyin^  then*  of  the  accession  of  Turner  to  the  firm  and 
of  the/ Consequent  change  of  name.    It  Was  the  intention 
of  both  parties  at  this  time  to  form  a  partnership,  but  the 
term^  had/hot  been  agreed  upon,  and  \fhen  Pinkerton 
bffered  to  Turner  a  deed  of  partnership,  the  latt^er  objected 
to  certain/  of  the  provisions  and  refused  to  accept  the 
same.    Nothing  more  was  done.    Turner  continued  to 
receive  a  salary,  and  no  change  was  made  in  the  bo(^. 
The  change  of  name  was  made  in  May,  1886.  On  January 
27ti^  1887,  Pmkerton  made  a  judicial  abandonment  of 
the  egtaile  of  Binkfttt^in  &  Tnmer  fur  the  benefit  of  en*   -- 


ditors, 


sribed  the  firm  therein  as  consisting  of 
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himself  and  Turner.    On  January  Slat,  1BB1,  Turner  filed 
in  Court  a  declaration  expressly  denying  that  he  was 
ever  had  been  a  partner  with  Pinkerton,  and  disclaimi 
any,  interest  whatever  in  the  property  abandoned     Ou 
January  26th,  1887.  the  plaintiffs  signed  the  foUowinir 
release  to  Ttirner : —    ^  %^ 

"  The  undersigned  creditors  hereby  declar^  that  b^v. 
"  these  presents  they  do  and  each  of  them  doth  give  and  * 
"grant  un^p  Albert  E.  Turner,  of  the  city  dfi Montreal 
"  manufacilurer,  a  full  and  final  discharge  horn  all  debts 
^due  or  to/  become  due  to  them  or  any  bf  them,  whether 
^ contracted  in  his  own  name  or  under  the  name  an4  style 
."of  Pinkjirton  &  Turner."    Upon  the  trial,  the  pl^ntiffs 
objected /to  the  admission  of  parol  evidence  to  establish  . 
a  partnership  between  the  parties,  ther^  being  no  written^* 
%  wcninem  oT  commencement  de  preuve  par  fy^. 

Pratt  kBerger,2SLXi  J.  192.  . 

Sf^ryx.Laftamme,  6  L,C.J.lSi. 
Lemire  V.  Bourdeau,  12  U.  i,  862. 
Graham  v.  Bennett,  12  R/h.  448. 
Rowan  V.  Mas^i,  MX-Ri,  1  S.C.  Hi. 
_  They  also  contended  th^  upon  the  facts,  there  was 
here  no  partnership  aSbet ween  Pinkerton  and  Turner 
though  there  might  have  been  a  9«a«-partnership,  or  a 
partnership  as  regards  third  persons  :— 
Cafs ;  16  Ap.  1855 ;  S.  65.  1.  480.  , 

Bojrdeaux :  15  May,  1846 ;  S.  47.  2.  43.  '  "|.** 

Lhtile^  on  Partnership,  (Am.  Ed.),  p.  38  et  seq.  I*' 

Defendant  contended  that  a  joint  and  several  liability 
existed,  and  that  therefore  0.  0.  1184  applied.      • 

Davidsign,  J.  :— 

The  plaintiff  claims  |5,786. 72  as  balance  due,  with 
interest,  upon  the  aggregate  amounts  of  thirty-three  pro- 
missory  notes,  "made  and  given  by  the  defendant  in  the 
name  of  Pinkerton  &  Turner.!!  The  dates  of  the  notes 
run  from  the  18th  of  June  to  the  end  of  December,  1886   ^ 

The  defendant's  plea  is  brief,  but  important.   It  alleges 

»~*    1.1.— 1.-.  - — — _ _ . — ^- ^ — — _ — O _____ 
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kerton  &  Turner  for  the  purposes  of  its  business  and  for 
goods  supplied  in  epunection  therewith ;  that  on  the  27th  j 
of  January,  ^887,  the  firm  made  a  judicial  abandonment ; 
that  on  the  4th  of  February  a  curator  was  appointed,  and 
that  among  the  inspectors  named  and  who  acted  was  th6 
plaintiff  Mclndoe  ;  that  since  the  abandopment,  the  plain- 
tiffs have  given  a  full  discharge  to  Turner,  and  as  a  con>- 
sequence  have  discharged  the  defendant ;  that  the  estate 
has  paid  in  dividends  to  the  plaintiff  $4,407,  but  that 
defendant  only  afterwards  became  aware  of  the  discharge 
to  Turner.       .-v^ife      *•      '    "  \  ■    "X   "■' 

The  plaii^t|^^P»Wer  that  the  moment  the  abandonment 
was  filed  ii^;^0'iajne  of  Pinkerton  &  Turner,  Albert  E. 
Turner  filed'in  Court  (SlJaniiary)  a  written  d^daration 
denying  that  he  was  a  partner;  that  in. fact  no  stich  part- 
nership exiBted,^-afia  that  the  discharge  given  to  Turner  in 
'  no  Way  affects  defendant's  liability.  , 

To  the  public,  Albert  E.  Turner  certainly  committed 
himself  as  a  partner.     In  May,  1886,  the  firm's  name  was 
changed  from  Pinkerton  &  Co.  to  Pinkerton  &  Turner, 
and  circulars  were  issued  notifying  customers  of  the  ad-  • 
mission  of  A.  E.  Turner  to  the  firm.    The  plaintiff,  Mc- 
Indoe,  swears  that  he  never  received  one,  and  no  notifi- 
cation of  Turner  having  become  a  partner  can  be  remeip- 
bered  by  him.     Between  the  liability  to  which  Turner 
subjected  himself  towards  customers,  through  permitting 
his  name  to  be  used,  and  the  existence  of  an  actual  part- 
nership as  between  him  and  defendant,   which  could 
make  him  liable  toward  the  latter  for  a  contribution  to 
the^rm  debts,  a  wide  difference  exists.    It  was  proposed 
An4^  ii)iended  that  he  should  become  a  partner,  and  de- 
fendant, no  doubt  honestly  believing  that  the  intention 
Vould  become  a  fact,  took  time  by  the  forelock,  changed 
t|ie  firm  name  and  issued  the  circular  referred  to.    But 
Timer's  position  never  changed — he  had  been  a  clerk  in 
tl^e  establishment  before,  and  a -clerk  he^mained;  he 
had  drawn  a  monthly  salary  and  his  salary  was  continued. 
Nb  capital  account  Was  opened  in  his  favor,  no  privileges 
'"  -     ^e  jl,elonging"to~lilBr pw- 
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vious  position  ;  no  inspection  of  bboks  or  authority  as  a 
partner  was  accorded  to  him.  Not  a  word  of  evidence 
was  made  as  to  how  long  the  partneri^hip  was  to  last,  or 
what  >  division  of  profits  was  to  ac90mpany  it,  or  what 
was  to  be  Turner's  share  of  the  liabilities.'  Even  the 
belief  that  a  real  partnership  w^uld  be  contracted  was 
over  long  before  the  abandonment.  Sometime  in  June, 
defendant  offered  him  a  draft  4eed  of  partpership  as  the 
basis  of  the  contract.  Turnjer  was  not  satisfied  with  the 
conditions  and  returned  thfe  paper.  That  appears  to  have 
^been  the  last  of  the  matter, 

In  company  with  his  asserted  facts,  defendant  invokes 
0.  C.  1184 :  "An  express  release  granted  in  favor  of  one 
"of  joint  and  several  debtors  does  not  discharge  the^ 
"  others  ;  but  the  creditor  must,  deduct  from  the  debt  the 
"  share  of  him  whom  he  has  released."  This  article  is 
based  upon  the  principle  that  a'  creditor  is  not.  to  dis- 
charge one  debtdF  ai  the  expense  of  another.  But  here 
defendant  had  no  rights  as  against  Turner,  whose  share 
in  the  liabilities  is  not  even  determinable^  by  the  proof 
While  the  existence  of  a  commercial  partnership  may*  be 
proved  by  verbal  evidence  as  regards  third  parties,  such 
proof  is  not  ^rmitted  between  the  partners  themselves. 
Emoar^y.  Mass4  et  al.,  M.  L.  R.,  1  S.  0.  111.  Turner  denies 
the  partnership  ;  there  is  no  writing.  What  remedy  could 
Pinkerton  exert?  None.  He  could  not  call  upon  him  to 
pay  any  part  of  the  debts^bf  the  partnership.  Turner  was 
only  a  nomitfal  partner,  but  if  from  being  held  out  as  a 
partner  to  third  persons  he  had  beeto  obliged  to  pay  the 
debts  of  the  firm,  he  could  in  an  action  against  defendant, 
the  only  actual  member  of  the  business,  show  the  true 
nature  of  his  relations  to  the  firm,  and  recover  back  the 
whole  amount  he  had  been  compelled  to  pay.  (Parsons 
on  Partnership,  273.)  Again,  if  persons  share  in  profits  in 
such  a  way  that  they  are  partners  ^guoad  third  persons, 
but  yet  are  not  partners  inter  se,  there  is  nothing  to  pre- 
vent an  action  being  maintained  to  recover  moneys  paid. 
Heskett  v.  Blanchard,  1  Bast,  144.    Here  right  of  action 
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'**•  kerton.  To  all  this  is  to  be  added  *he  fact  that  defendant 
declared  that  he  wonld  be  glad  to  see  Turner  discharged 
and  rid  of  the  liabilities  of  the  firm. 

The  judgment  is  recorded  as  follows : — 

"The  Court,  etc 

"  Seeing  plaintiffs  claim  |6,876.62  as  balance  due  with 
interest  upon  the  aggregate  amount  of  the  38  promissory 
notes  set  forth  in  iheir -declaration,  the  dates  whereof  run 
from  June  18th  to  the  end  of  December,  1887 ; 

"Seeing  that  defendant  pleads  that  the  notes  were 
given  by  the  firm  of  Pinkerton  &  Turner  for  the  pur- 
poses of  its  business  and  for  goods  supplied  in  connection 
therewith ;  that  on  January  27th,  1887,  the  firm  made  a 
special  abandonment;  th|it  on  February  4th,  a  curator 
was  appointed,  and  that  among  the  inspectors  named, 
and  who  acted,  was  the  plaintifi*  Mclndoe ;  that  since  the 
abandonment,  plaintifiB  have  given  a  full  discharge  to 
Turner  and  thereby  discharged  defendant ; 
,  "  Seeing  plaintiffs  answer  that  at  the  moment  the  abtiU'- 
donment  was  filed  in  the  name  of  Pinkerton  &  Turner, 
the  said  Turner  filed  a  writt^  declaration^  denying  that 
he  was  a  partner;  that,  in  fact,  no  such  partnership 
existed,  and  that  the  dischai^  given  to  Turner  in  no  way 
afiects  defendant's  liability ; 

"  Considering  that  plaintiffs  have  proved  the  material 
•allegations  of  their  declaration ;  -r^ 

"Considering  that  the'  business  of  defendant  had  been 
by  him  previously  carried  on  under  the  name  of  Pin- 
kerton &  Co.,  and  was  by  him  changed  to  Pinkerton  & 
Turner  in  the  belief  that  a  partnership  between  himself 
and  Turner  would  be  anranged,  but  that  no  such  partner- 
ship was  ever  in  fact  made  or  completed ;  . 
"  Consiidering  that,  although  A.  E.  Turner  may  have 
been  liable  to  third  parties  through  his  acquiescence  in 
said  change  of  name,  yet  his  position  in  the  firm  was  not 
changed,  that  he  remained  a  clerk,  drew  his  salary,  and 
tiiat  no  capital  account  was  opened  in  his  favour,  that 
=asj^yil9ggB  pf  manngpment.  jith^r  than  those  bclonffiag^ 
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to  his  position  as  an  employee  and  no  inspection  of  books 
or  anthority  as  partner  w6re  accorded  to  him  ; 

"  Considering  that  there  is  no  evidence  as  to  how  long, 
said  pretended  partnership  was  to  last,  or  what  division 
of  profits  was  to  accompany  it,  or  what  was  to  be  Turner's 
share  of  the  liabilities  ;  ^    '^  .  I 

"Oonsidering  that  as  early  as  the  month  of  June,  said 
Turner  had  refused  to  sign  a  deed  of  partnership,  and  that 
no  further  steps  or  negotiations  appear  to  have  been  after- 
wards continued  with  respect  thereto ; 

"  Considering  that  defendant  had  and  had  no  rights  as 

against  Turner  in  csnnectiOB  with  the  liabilities  of  the 

firm,  and  could  not  compel  him  to  pay  any  part  of  its 

^^^bts,  but,  on  the  ^ contrary,  Turner,  if  compelled  to  pay 

any  part  of  the  firm's  debts,  could  compel  re-imbun^ch 

°4nent  from  defendant ;  '    v 

"  Considering  that,  while  the  existence  of  a  partnership 
may  be  proved  by  oral  evidence  as  regards  third  parties, 
such  proof  is  not  permitted  between  the  partners  them- 
selves, and  thait  in  this'  case,  there  is  no  writing,  and 
Turner  absolutely  denies  the  partnership ; 

"Considering  that  at  an  interview  at  the  office  of  de- 
fendant's attorney  in  the  said  abandonment,  defendant,  in 
the  presence  of  plain tifi'McIndoe  and  said  Turner,  declared 
that  he  would  be  glad  to  see  Turner  obtain  his  discharge 
from  and  be  rid  of  any  liability,  that  might  exist  in  favour 
of  the  creditors  of  the  firm ;  « 

"Dothconddlran  defendant  to  pay  to  plaintifis  said 
sUm  of  |5,87&.&2  with  interest,  etc.,  and  costs,  etc." 

Judgment  for  plaintiff's  with  costs. 

Mc^bon  ^  Major,  attorneys  for  plaintiffs. 

Atwat^r  8f  Machie,  attorneys  for  defendant.  -^ 

(A.  B.  Jf.)  . 


MoIndM 

.        T. 

Pinkarton. 
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26  mai  1888. 


Coram  Tellieb,  J. 


VOLI&NY  V.  PALARDY.  V 

Preuve  testimoniale — Commencement  de  preuv§  par  4crit-^Re- 
mise  de  criince — Intention  de  la f aire. 

iVQk :— Que  loraque  'Jans  un  6crit  iiign6  par  un  crtancier,  il  est  dit  que  ce 

crtancier  a  d^lar^  et  manifeat^  rintenti6n-de  faire  don  et  remise  de 

aa  cr^ance  A  son  dfibiteur,  poor  des  causes  et  raisons  k  Ini  connues,  la 

_„      preuve  testimohialede  la  remise  de  la  dette  est  admissible,  oe^  dcrit 

oonstituant  un  commencement  de  preuve  par  ferit  suffisant 

Le  12  mai  188*7,  le  demandeur  poursaivit  le  d6fen- 
deur  pour  #660.00,  Ijahince  d'un  billet  promissoire  de 
#700.00  8ign6  par  le  d^Sfendeur. 

LedSfeudeur  plaida  compensation  en  opposant  A  cette 
reclamation  la  somme  de  #664.76,  balance  d»un  jugement 
de  #4,620.18  que  1^  demandeur  devait  encore  k  la  succes-- 
sion  de  jfeUe  dame  Catherine  Henault,  alias  Eno  dit  Des- 
champs,  ^use  86par6e  de  biens  du  dit  Voligny,  et  de  la- 
'  quelle  dame  Hfenault,  I'fepouse  commune  en  biens  du  dit 
d^fe^d^r  §tait  h6riti6re  pour  un  quarts ^„ 

Le  liMtoaiidettr  repondit  que  cette  balance  de^jugeiSent — 
6tait%|«jinte  par  la  remise  qui  lui  en  fut  faite  par  le  d6fen- 
deur  et  son  6pou8e,  ef  les  autres  hfiritiatfi  de,  la  dite  danie 
;  Deschamps.  y^~\  • 

Par  la  preuve  il  appert  au  dossier  que  le  demandeur 
lors  de  la  confection  de  I4nvi^ntaire  avait  d6clar6  son  in- 
tention de  contes'ter  la  vaj«lit6  du  testament  de  sa  susdite 
6pouse,  et  qu'alors  intervint  entre  lui  Qtles  hfiritiers  un 
reglement  en  vertu  duquel  il  renon9a^t  k  contester  le  tes- 
tament et  signait  un  acfe  de  cette  renonciation  devaiit 
notaire,  et  en  consideration  les'hdritiers  lui  firent  remise 
de  la  balance  du  dit  jugement  de  #4,620.18  qu'il  se  trou- 
Vfut  &  lenr  devoir.  . 

Dans  le  compte-rendu  de  A.  Marion,  I'exeouteur  testi* 
mentaire  de  la  succession  de  la  dite  dame  Hfinault,  se 
trouve  la  declaration  suivante :  "  mais  attenduLque  les  16- 
"gataires  universels  et  reprfcentants  l6gaux  de  la  dite 
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"  d6fafate  dame  Oatherine  H6naalt  alias  Eno  dit  Deschamps 
"  ont  d6clar6  ei  manifests  rintention  da  faire  don  et  re- 
"  mise  an  dit  sienr  F61ix  Voligny  de  tout  ce  qu'il  pouvait 
'*  encore  devoir  k  la  ditp  siK^ession  de  la  dite  fene  dame 
"  Oatherine ,  H^nault  aliat  Eno  dit  Deschamps,  ponr  des 
"  causes  et  raisons  k  eux  connues,  etc." 

A  I'enquAte  la  preuve  de  la  remise  de  la  dette  oppos6e 
en  compensation  par  le  d6fendeur  fut  faite  sous  rfeserve. 

La^Oour  a  admiS'Cette  preuve  et  a  donnd  jugement  au 
demMadeur.  

Voici  les  considdrants  du  jugement :—  ~- 

"  La  Cour,  etc.... 

"  Attendu,  etc.,  (/at^i?  (/e /a  catM«). 

"  Oonsiddrant  que  cette  declaration,  qui  est  contenue^ 
dans  un  acte  accepts  et  signd  par  le  d6fendenr  et  son  , 
Spouse,  peut  dtre  valablement  invoqu6  par  le  demandeur 
sinon  cojoime  faisant  pleine  foi  de  la  remise  en  sa  favour 
de  la  dife  balance  de  jugement,  au  moins  comme  un  com- 
mencement de  preuve  par  6crit  suffisant  pour  donner  ou- 
verture  k  la  preuve  testimoniale  ; 

"  Oonsiderant  que  la  preuve  testimoniale  6tablit,  d'une 
manidre  parfaite,  le  fait  et  les  circonstances  de  la  remise 
faite  au  demandeur,  par  tons  les  l^taires  universels  de 
la  dite  feue  dame  Oatherine  Henault  alias  Eno  dit  Des- 
cliamps,  de  la  balance  de  jugement  dont  le  quart  est  in- 
voque  par  le  d§iendeur  comme  ayant  compens^  et  Steini 
la  reclamation  du  demandear  exi  cette  cause,  que  cette 
preuve  testimoniale  6tait  et  est  admissible,  qu'eUe  est  I^ 
gale  et  que  partant  le  defendeur  est  mial  fond6  k  en  de- 
mander  le  rejet ; 

"  OouQid^rant  que  la  preuve  directe  que'  cette  remise 
de  dette  a  6t6  faite  au  demandeur,  le  7  ffivrier  1882,  ou  la 
veille,  est  confirm^  par  la  declaration  &  oet  6gard  oontenue 
dans  le  dit  compte-rendu  du  18  aoikt  1882,  par  la  souscrip- 
tion  du  billet  du  10  d6cembre  1888,  servant  de  base  k 
Taction  en  cette  cause  ef  par  les  autfes  rapports  d'affaires 
et  d'argent  qui  ont  en  lieu  entrie  les  parties  depids  j|e  7 
fevrier  1882  et  qui  sont  etablis  par  la  preuve ; 

"  Consid6rant  que  les  exceptions  et  defenses  plaidees 
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p^tle  demandenr  daw  la  dite  acUon  No.  2168  ne  rempA- 
Qbaient  paa  d'exercef  la  pr^sente  action  centre  le  dfifen- 
dent ;  et  que  ces  exceptions  et  dfifenses  ne  ponvaient  paa 
Ini  faire  atteindre  I^b  fins  de  cette  action  ; 

••  Considfirant  que  le  demandeur  est  bien  fond6  dans  sa 
rtclamation  et  ses  pr6tentions,  et  que  le  d6fendeur  est  mal 
tonde  dans  les  siennes  ; 

'f  Consid6rant  que  les  allfigations  nouvelles  que  le  d6- 
fendeur  demande  k  ajouter  A  sa  replique  ne  peuvent  mo- 
difaer  la  d6cision,  en  cettp  cause;  et  que  cette  Cour,  sui- 
vant  la  discretion  qui  lui  est  accordfie,  trouve  qu'il  nV  a 
pasJieu  4'accord«r  k  motiton  fiite  k  cet  6gard  par  le  d6. 
fendeur ;  a  renvoyfi  et  renvoie  la  pgnse  et  les  deux  dites 
motions  du  dfefendeu^.tft  a  cpiiaamn6  et  condamne  ce 
dernier  k  payer  au  demandeur  la  dit^  somme  de  |660 
cours  actuel,  pour  balai^c^  du  dit  billet  Umissoire  du  10 
d6cembre  1888,  aveo  int6r6t  sur  ioelK  4  compter  du  12 
mai  dernier  (188'7)  au  paiement,  et  les  d^ns,  etc." 

Lareau  ^  Brodeur,  avocats  du  demandeur. 

Jg;Mfer  4^ JV/fe/fcr,  avocats  du  d6fendeur. 


%^-. 


J.B.) 
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[Bn  REVISION.] 

V       .  so  avril  1888. 

CSwoOT  DoHERTYj  JETTfi,  Davidson,  JJ. 
JONES  V.  MOODIB. 
Revision— Exicutim—Acquieki}ment---[n^      rayfy. 

JcG«:-Que  lonqu'une  partie  inaorit  one  cauae^  en  WvJsJon,  et  8uba4- 
qnemment.  reqniert  I'ex^ntiop  du  jugement  dont  elle  ae  plaint,  Zt 
HIT  bref  d'ezicntioh  on  aalaie-acrtt  aprta  jugem%nt,  elle  fonne  nk  ao. 

TTT*  *^  •'  ^™**  *  ''•°*^  P*^«  <»«  ^^'""^'^  P«  »oUon  Z 
,        I'inscriptipn  aoit  rayte.  «-«—w«uuque 

Le  demandeur  en  cette  cause  Tfiussit  en  grande  partie 
c'e^^-dire,  qu'il  obtint  jugement  contre  le  d6fendeur  pour 
♦2,946.?B.    De  son  c6t6,  le  d6fendeur  fit  maintenir  ses 
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plaidoyero  sur  un  item  86par6  de  ♦411.'r2,  lea  d^pens  6taiit 
partag68.      . 

Le  demandeur  inscrit  jje  jugement  en  Rfevision.  le  24 
f6vrier  1888. 

Le  28  avrU  suivant,  le  d6fendeur  pr^Beiita  une  motion 
all6guant  que  depuia  I'inacription  en  Rfevision,  le  doman- 
deur  avait  fait  6maner  un  bref  d'ex6ctltion  et  une  aaisie- 
arrdt  aprts  jugement  en  mains  tiercea,  en  exfcution  du 
jugement  qu'il  avait  inscrit  en  rfeviaion ;  que  par  Ih,  il 
avait  acquiescfi  au  dit  jugement,  et  demandait  A  ce  qu'il 
mt  d6clar6  d6chu  du  droit  de  pourauivre  la  revision  du 
dit  jugement. 

La  Cour  a  maintenu  cette  pretention  du  dfifendeur  par 
le  jugement  suivuit  :~ 

"  La  Cour,  etc 

'"  Considfirant  qu'il  appert  au  dossier  que  par  sa  de- 
mande  de  revision  produite  le  16  ffivrier  dernier,  le  de- 
mandeur, satisfait  quant  au  surplus,  requ6rait  condamna- 
nation  additionnelle  contre  le  d6fendeur'pour  une  somme 
de  1411.00  qui  lui  avait  ete  refusfie,  et  liberation  de  cer- 
tarns  frais  auxquels  il  avait  6t6  condamn6  ; 

"  Oonsidferant  que  subsequemment  a  cette  demande  de 
revision,  savoir :  le  19  mars  dernier  par  bref  d'execution 
et  le  lendemain  par  saisie-arret  aprds  jugement,  le  deman- 
deur a  requis  I'execution  du  dit  jugement ; 

•  Considerant  que  ces  procedures  en  execution  aont  in- 
compatibles  avec  1»  demande  de  revision -preidablement 
formee  et  comportent  acquiescement  au  dit  jugement  et 
renonciation  k  la  revision  d'icelui ;  -  .?v.,  .,  .:.--.r..    .  m^ 

^    "  Considerant  en  consequence  que  le  d6fend&  est 
fonde  k  demander  le  rejet  de  la  dite  inscription ; 

"  Accorde  la  motion  du  defendeur,  et  en  consequence 

rejette  k  toutes  fins  que  de  droit  I'inacription  ie  la  dite 

cause  pour  revision  du  jugement  susdit  T)ar  cette  Cour. 

avec  depens,  etc."  % 

MacLaren,  Lett,  Smith  Sr  Rogers,  pour  k  demandei 

BHque,  LafoHtaine  4*  T^rgeon,  pour  le  defendeur 

(j.  J.'B.)  W' 


IMB. 

JOOM 

Moodl*. 


■• 


SI 


kiflr 


^ 


..m^p-' 


112 


MONTREAL  LAW  Rei>OIl[TB. 

January  24,  1888. 


■W. 


Hi 


■IT' 


,# 


V 


.    ,    '  Cbram  DlViDiioif,  J. 

MoIVERv.  THE  MONTREAL  STOCK  EXCHANGE. 

/Wof  A  Exchanfr0—Bff-law»—8al«  of  member's  seat  by  governing 
committee — Defaulter. 

'^5*?=— *•  "T*"**  hy-l»wB  wliifih  Kive  ttte  KovoniinR  ooramittflo  of  a  itook 

°    i^*P*»*n|ie  tlie  right  to  itell  a  mamber'H  Heat  at  the  boanl,  for  cauae  of 

*  _  ^^paolvenpy,  are  nMWonablo  and  intra  virtM. 

;j^  ^JSm,  on  receivinK  notice  from  a  member  that  he'liaa  Iseen  compelled 

^/to  auapend  paynienta,  the  governinK  committee  may  proceed  to  dia- 

pbae  of  hia  aeat 

3.  That  an  action  will  not,  Ho  by*  a  member  who  conaiden  himaelf 
aggrieved,  tp  correct  even  errora  or  Illegal  acta  In  the  government  and 
adminiatration  of  a  corporation,  untjl  the  remedies,  by  way  of  appoal 
to  the  domestic  tribunal  of  I  he  corporation,  provided  by  the  by-lawa 
or  the- constitution,  ba^e  been  exhausted. 

Davidson,  J.:—  ' 

The  governing  committee  of  the  Montreal  Stock  Ex- 

^changp  resolved  to  sell  the  seat  which  petitioner  owned 

raf  its  hoard,  by  public  auction,  on  the  24th  of  August  laat, 

for  eauBe  of  insolvency.    He  obtained  a  temporary  ii\junc- 

tion  restraining  'the  sale,  and  it  is  now  sought  to  have 

the  order  confirmed  and  made  perpetual. 

His  membership  dates  from  the  2l8t  of  July,  1882^  He 
signed  the  then  existing  by-laws  ;  these  having  on  the 
28th  of  May,  1884,  be^n  repealed  and  replaced  by  others, 
he,  with  all  his  fellow-members,  signed  the  replacing  by- 
laws, and  by  special  written  agreement  did  "  hereby  in- 
"  dividually  confirm  the  same  and  severally  agree  and 
"  bind  themselves  to  abide  thereby  until  they  shall  i^ 
"  like  manner  be  amended  and  repealed." 

The  petitioner  was  the  senior  member  of  the  firm  of 
Mclver  &  Barclay,  stockbrokers.  His  partner  acted  as 
his  representative  at  the  board)  and  so  far  as  appears,  all 
stock  transactions  were  made  in  the  name  of  the  partner- 
ship.   The  following  correspondence  is  of  record :— 
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7b  tht  ehairmixn  qf  tht  Mvntnal  Htoek  KmKangf :  M>lrSi 

Dbah  8^I^-Owlnl  to  th«  uniatUfkotory  n»tui«  of  our  aflkin,  w*  Kreatly  »*w'r^V«Wort 
nH(n,t  to  h.v.  to  inform  you  th.t  w.  .„  oompalW  to ....pendiZ"'       '       *" 

Your  trwly, 
%  T  MaoFvui  a  Bawlay.  • 


T- 


T. 


C.  Mrlvra.  E«<j.  \         Monroui,  9thf  Aaguat.  1887, 

thilT/rT^T  *n""!!!^  ^^  **"•  »°''"""«  «>""nHta.  to  inform  you 

bUWeron  We,  „««Uy.the24th  ln.t..  at  12  o'clock  noon,  .qd  th.t  notS 
of  .uoh  Mle  will  IM.  iMited  in  the  Bo.rd  Room  to-morrow.  10th  l,it 
{    ■  '    Yourt  truly,   " 

,  .  ,  JOHK  Low, 

Aiiiatant  jHwrBtary. 
The  pleadings  call  for  anawen  to  the  following  quea- 

1.  Are  the  by.laWa'Noa.  86  and  86  under  which  thia 
action  was  taken  uUrg  viret  ?         \ 

2  Were  the  proceedings  of  the  governing  committee 
legal  and  in  accordance  with  the  provisions  of  the  by- 
laws, as  to  notice  and  otherwise  ? 

8.  Was  the   petitioner  "unable  to  meet  his  engaire- 
ments,"  or,  "  insolvent  or  bankrupt  or  a  defaulter"  within 
the  meaning  of  by-laws  86  and  86  ? 
,  4.  Under  the  circumstances  of  the  case  has  a  court  of 
justice  right  to  interfere  ? 
Respondent  was  incorporated  by  8t  Vic.  (Q )  cap  64  — 
"To  provide  and  r.g«/gf<,  a  suitable  building  or  rooms 
for  a  Stock  Exchange  and  offices;...  to  promote  the  ob- 
"servanceofsuch  regulations  and  requirements  as  may 
"be,  by  by-law,  established,  n«t  contrary, to  law;.,    to 
"make  all  proper  and  needful  by-laws  for  its  governw 
"ment;  for  thr  maintenance  and  due  yegulati^  of  the 
"  said  Montreal  Stock  Exchange,  the  offices  and  property 
"thereof;  for  the- raising  of  capital  not  exceeding  in 
"  amount  the  sum  of  #600,000  by  the  issue  of  transferable 
"  shares  or  otherwise ;  "l..  and  (section  Y)  "  the  corporation   ^ 
"  may  admit  as  members  suchpenons  as  fkey  uieju\  such 
"membership  shall  be  evidenced  by  sigiiing  mi  airree- 
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vm.      "  nienl  to  Im  govt^nied  by  its  act  of  i incorporation  and  by- 

MaW.r      ••  iii^g .  n,ui  the  laid  corporation  ma^  ex/mt  nntf  mtinherfor 

M<!Dtr««i M(o«k  •«  ,,;|^A  rxMoni  nitdintueh  manntr^a*  matf  he  In/  hfflatc  jm>' 

By-lawN  85  and  M  road  aM  ToUowa  :•—  "  ^ 

85.  "Any  iniimbtir  who  Hhall  b«M;otntt  unahht  to  umut 
"  his  engogeinimta,  oven  though  NU(;h  nngagianimtN  b<5  not 
"  to  any  mumber  of  th«Hfc»fiBt'd,  shall  b«»  duuinod  a  de- 
"  faultor."  . 

86.  "If  any  niuin)>«r  of  thu  cor|M)rfttion  nhall  bocopu 
"inaolvent  or  bankrupt,  or  a  dufaulter,  within  tb«  mean- 
"iilgof  th«w>  by-lawa,  heahall  ceamt  to  hav«  powof  to 
'•  di8poR<>  of  his  right  of  ontjanro,  and  th«  valun  thereof 
"  ahull  theruupou  revert  to  and  vest  in  the  oorpor^tion, 
"  and  thereafter  the  gbveVning  committee  may,  in  its  din- 
"  oretion,  sell  such  right  of  entrance  Uf,  Sfumaoever,  and  in 
"  whatsiiever  manner  and  for  vyhatever  jtriee  it  pteaaei,  and  shall 
••  dispose  of  the  proceeds  thereof  in  such  manner  as  it 
"shall  deem  expedient,  having  due  regard  in  the  first 
"instance  to  the  liabilities  due  by  such  insolvent, 
"bankrupt  or  defaulting  member  to  members  of.  the 
"  corporation,  which  liabilities  t^e  governing  committee 
"  is  authorized  to  pay  in  such  proportion  and  in  such 
"  manner  as  it  may  deem  fit,  jto  the  eitent  of  the  prooeeds 
"  of  the  sale."  ^^.  \ 

As  by-laws  48  and  11  afe  claimed  by  petitioner  to  have 
immediate  connectbn  with  the  case,  they,  had  best  be 
cited  at  once  : — 

48.  "  The  governing  committee  may  fine  to  the  extent 
"of  #600,  or  may  suspend,  or  expel  any  member  of  the 
•/corporation  who  shall  be  gnilty  of  dishonpptUe  con- 

/" duct  ;•  violate  any  of  the  by-laws  or  rules  ;  fail  to  obey 
"and  conform  to  any  decision  of  the  governing ° com- 
•'  mittee,  or  become  a  defaulter  within  the  meaning  of 
"  the  by-laws."  And  an  appeal  to  a  general  meeting  of 
the  corporation  is  provided  for. 

Yl-  "  No  payment  or  claim  on  a  defaulter's  account  that 

"  does  not  arise  from  a  Stock  exchange  transaction  shall 
"be  admitted  by  the  governing  committee." 
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^An  inquiry  ii  inatinctivnlj  «ugg«gtiMl  m  to  th«  olua       »•* 
of  «iorpor»tion  with  which  we  are  dealing.     In  relying      **•'»• 
upon  proomlentM.  o«ro  must  be  taken  not  to -wrench  prin- "HX'i"'"'* 
oiplea  fVom4he'Bp.H!iftl  fact*  and  «|)«oial  loriKirato  righta,      ' 
in  r«la.tion  to  whi^h  they   hard  been   MMrtml.     What, 
then,  ia  the   Hontreal  Htock   Kxrhango ?     What   place 
ought  t<)  b«  aMigned  tQ  it  among  th«  many  <  laaaea  of  cor- 
iwrution  to  which  the  prevailing  deairo /or  aaaociatiou 
haa  given  exiatcftcoY     At  th«  qn«  ;.itrem«jitand  publio— 
an,  for  example,  inunici|pal—<;orporationa,  of  which  all 

.ritiMna  are,  eompulaorily^' momNrrs,  and  at   tfce  other,^ ^^^T" 

'   voluntary   bodioa,  organized   for    purely    charitable  or  ^      ' 

moral  purp<»«M,  not   m«iintai'ue4  for  the   tranaacHon  of 
busineHfl,  and  in  <;onnection  with  which,  queationa  affect- 
iug  rights  of  property  or  of  franchiHe,  quoad  membomhip, 
rarely  or  over  arise.     It  can  bo  stated  with  certainty  that 
the  Corporation  defendant  belongs  to  neither  of  these 
«:Iasses.     Midway  between  them  are  found  tradings oorv 
porations  and  clubs,  and  while  incapable  of  being  grouped 
with  either,  the  Montreal  Stock  Exchange  iMssesses  sQihe 
of  ther  attributes  of  both.     Like  a  club  it  is  a  -voluntary 
association ;  unlike  ofte  it  has  been  created  for  strictly 
business  purposes.     Like  a  club  it  possesses  the  power  of 
disciplining  and  of  expelling  its  members,  but  while  a'' 
club  may  discipline  or  exiwl,  as,  for  example,  in  respect 
of  "  any  circumstance  likely  to  endanger  the  we^ftre  and* 
"  good  order  of  the  club  "  {HopA  in'son  v.  Mafquia  of  Exeter, 
h.  B.,  6-  Eq.  48),  or  "injurious  to  the  character  and  in- 
"  terests  of  the  club  "(Lambert  v.  Addi$on,  46  L.  T.  E.  20), 
poM^ers  which  give,  within  reasonable  but  ample  limits,       . 
an  exc^rcise  of  discretion  pure  and  simple,  the  by-laws  of 
the  respondent  wQ«l#iieed  to  be  strictly  limited  to  tlieJ#    : 
objects  of  its  bnsinef^  and  clearly  definitive  of  the  oflFenqe ' 
to  which  the  penalty  is  attached.    \ 

It  is  equally  easy  to  illustrate  features  of  legal  affinity  B 
and  of  legal  contrast  between  respondent  and  an  ordinary  ^ 
trading  corporation.    For  example,  the  Stock  Exchange  -^ 
possesses  a  seal,  and  powers  and  disabilities  somewhat 
like  to  those  of  an  ordinary  joint  stock  company.    What 
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makes  a  corporator,  however,  ia  not  the  ownership  of  a 
sharb  of  the  proposed  stock,  no  part  of  which  has  been,  as 


Molrer 

B«Jhii,il?°  yet,  issued,  but  of  a  "  right  of  entrance,"  so  called  by  the 
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by-la^ws  and  form  of  transfer,  purchased  possibly  in  opien 
competition,  not  dividend-payingji^  although  of  market  - 
valuel  and  which  he  may  sell  at  will,  leaving  to  the 
purchlaser  the  risk  of  being  elected  to  the  privilege  of  a 
seat  ai  the  board.  In  trading  corporations,  on  the  other 
hand,  dividends  are  looked  for,  acquisition  of  stock  gives, 
and  its\  sale  terminates,  membership ;  once  his  stock  is 
paid  up,  the  shareholder  ceases  to  hav^  any  duty  toward 
,  jtne  corporation,  and  may  be  .as  indifferent  or  even  hostile 
to  its  interests  as  he  wills,  without  danger  of  ejection. 
(Brice,  43.) 

It  would  appear  to  Jiave  been  for  the  purpose  of,  to 
some  extent,  wielding  these  formidable  weapons,  that 
petitioner,  throughout  his  pleadings,  urges  that  his  right  , 
in  the  corporation  was  the  ownership  and  enjoyment 
of  a  share.  A  person  might  be  a  shareholder  in  the  cor- 
poration and  still  be  excluded  from  respondent's  exchange. 
(Abb.  Dig.  Corp.  Sup.  161.)  "  A  seat,  therefore,  in  one  of 
"bodies,"  says  Dos  Passos,  on  Stockbrokers,  p.  ST,  'Ms  a 
"species  of  incorporeal  property,  a  personal,  individual 
"  right  to  exercise  a  certain  calling  in  a  certain  place,  but 
"without  the  attributes  of  descendibility  or  assignability. 
"  which  Me  characteristics  of  other  species  of  property." 

It  is  with  reference  to  a  peculiar  franchise  of  this  kind 
that  the  issues  between  the  parties  have  tobe  determined, 
i  Petitioner's  leading  attack  is  upon  the  right  of  existence 
of  by-law  86  at  all.  He  asserts  it  to  be  vltra  vires,  because 
its  enforcement  me&ns  an  illegal  expulsion,  audi  because 
it  provides  for  the  pigment  of  the  proceeds  of  the.seats, 
hot  only  to  co-members,  but  even  to  third  parties.  Res-  , 
iwndent,  as  already  shown,  stands  behind  a  charter  which 
authorizes  it  to  expel  any  member  for  such  reason,  and 
in  such  manner  as  maiy  be  by  by-law  provided.  Here  is 
a  verbaiiy  unlimited  power,  but  it  must,  nevertheless,  be 
exercised  in  reasonable  maintenance  of  the  objects  of  the 

aMOfiiation.     This  gftnaral   prinfiipla  tthih  ftfTOngh  9-]^  **»" 
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English  precedents,  and  finds  more  specific  definition  in 
,    ^e  United  States,  where  three  legal  causes  of  disfran- 
chisement are  stated  :— 

1.  Oflfences  of  an  infamous  character  indictable  at  com- 
mon law.  \      ' 

2.  Offences  against  the  Corporator's  duty  to  the  corpo- 
ration. *^ 

3.  Ofiences  compounded  of  the  two.    (Dickenv   MU- 
mukee  Chamber  of  Commerce,  4  Withrow's  Am.  Corp.  cases, 

TJe  solvency  of  its  members  is  of  vital  necessity  to  res- 
pendents'  objects  as  a  corporation^  and  to  my  mind  the 
by-law  in  question  stands  well  within  its  authority   Nor 
18  this  belief  affected  by  the  methods  of  distribution 
which  are  pi^ovided.    The  preferences  sought  to  be  esta- 
bhshed^n  favor  of  meinbers  are  recognized  by  American 
authorities,  and  although  with  us  they  might  be  as  so 
many  idle  word6,  the  right  of  trusteeship  by  the  corpo- 
ration, as  regarded  members  or  others,  would  not  be 
affected.  ''They  seeintome,"  said  Lord' Chancellor  Cairns 
m  Tomkms  v.  Saffer,v  (L.  R.  3  H.  of  L.  213),  ''to  be  judi- 
"  Clous  and  business-like  rules.  ...  Therefore,  although 
"everything  done  in  the  domestic  forum  of  the  Stock 
"Exchange  under  those  rules  inay  be  done  according  to 
"  the  rules,  and  may  be  most  wholesome  in  its  operatioii 
^  for  the  members  of  the  Stock  Exchange,  still  what  has 
been  done  must  be  subject  to  the  rights  of  those  who 
•are  not  amenable  to  the^  jurisdiction  of  the  Stock  Ex- 
•'change,?and;when  those  higher  rights  come  into  con- 
flict  with  these  rules,  of  Course  these  rtles  must  give^ 
"  way  to  those  higher  rights;" 

Apart  from  the  law,  the  facts  of  record  make  strongly 
against  petitioner,  so  far  as  this  feature  of  his  case  is  con- 
cerned. His  acquiescence  in  th«  by-law  has  been  com- 
plete. He,  with  his  co-members  voluntarily  signed  an 
agreement  to  "abide  thereby."  B  Was  made  a  mattey  of 
contract  between  him  and  the  cOrpoRition.  He  has  taken 
the  benefits  of  it  as  against,  M  Iflmt,  nnn  other  membor. 
ai^d  it  i^  impossible  folhim  now  to  allege  that  it  Kn^ht 
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not  to  bind  hiiin.     (Hopkinsonji.  Marquis  of  Exeter,  L.  R., 
6  Eq.  63';  Duipkins  v.  Anlrobus,  U  B.  lY  Ch.  Diy.  616. 

Petitioner's  next  pretension  i^  that  th<i  governing  com- 
mittee declared  hita  a  defaulter,  atid  took  a  proceeding 
which  meant  expulsion,  without 'affording^  him  a  trial  or 
giving  him  proper  notice.  If  ^his  be  ^e,  the  case  is 
concluded,  for  by  all  ordinary  principles  of  justice,  a  man 
has  a  right  of  notice  and  of  hearing  before  he  can  be 
condemned,  to  loss  of  franchise  or  position  or  property. 
'  And  this  privilege  is  not  confined  to;, strictly  legal  tribu- 
nals, but  attaches  as  well  to  every  body  of  persons  invested 
with  authority  to  adjudicate  upon  matters  involving  civil 
consequences  to  individuals.  Innesj.Wylie,  1  Car.  &  Kir. 
262;  Hopkinsonv.  Marquis  pf  Exeter,  Itl'R.  5  Eq.  63;  Wood 
y.  Wood,  L.  R.  9  Eqi  199;  Fishery.  tCeane,  L.  R:  11  Ch. 
"IKv.  868;  Labouchere  v.  Earl  of  Whamcliffe,  L.  R.,  18  Ch. 
Div.  346  ;  6  Am.  Corp. -cases,  479,  618.  ' 

Can  even  a  generous  appreciation  of  the  facts  before  us 
make  th^em  run  within  the  lines  of  this  principle  ?  After 
earnest  consideratibn,  L  have  to  answer  in  the  i^^ative. 
When  he  wrote  on  the  24th  of  June  :  "jWe  greatly  regret 
i"  to  have  ta  inform  you  that  vife  are  compelled  to  suspend 
"payment,"  what  effect- did  it  produce?  He  "shall  be 
"  deemed  to  be  a  defaulter,"  declares  byilaw  36  ;  "  he  shall 
"cease  to  have  power  to  dispose  of  his  right  of  entrance, 
and  the  value  thereof  shall  thereupon  revert  'to  and 
"vest  in  the  corporation,"  declares  by-law  86.  The  by- 
law standd  without  alternative  of  fine  or  suspension.  If 
it  be  asserted  tha|  the  authority  of  the  committee  had  to 
be  clearly  shown  and  strictly  defined,  the  immediate 
answer  is,  that  up  to  this  moment,  at  least,  it  ^ad  no  au: 
thority  to  exercise.  It  was  not  a  case  for  trial  and  de- 
fence, as  provided,  for  example,  by  by-laws  44  and  64. 
WThere  was  no  fact  to  be  proved,  no  argument  to  be  made 
and  no  judgment  to  be  rendered.  He  had  pleaded  guilty 
and  /himself  vested  his  seat  in  the  corporation,  for  the 
benefit  of  his  creditors.  In  my  conclufsions  upon  this 
point,  I  have  the  support  of  the  Supreme  Court  of  Penn- 
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sjrlvapia  in  Mozie  v.  The  Philadelphia  Stock  Exchange  (Dos 

Passes  on  Stockbrokers,  p.  52).  •^'r-f        '      

An  equally  pertinent  and  more  anthorita^ire  precedent  **°|J;£iJJ»^ 
is  afforded  by  Tomkins  v.  Savary,  already  quoted,    ^he^  /   ' 

member  wrote  a  letter  to  the  sc^etary  announcing  '^hie 
"^  inability  to  meet  his  engagements."  Lord  O'Hagan 
said :  "  According  to  those  rules,  wheM.  he  became  unable 
"  to  fulfil  his  engagements  jind  announ^  the  &et  to  the 
"  secretary,  the  official  assignees  (being  tw^eihber^ho!^^^ 
"  in  like  cases  exercised  functions  similar  toVespondent*^    /  > 

"governing  committee)  fwere  at  once  bron^  into  ac-\? 
"  tion,...  so  that  the  immediate  effect  of  the  notice  of  in-  ^  -        ' 
"  solvency  was  t6  take  from  the  insolvent  all  contrtJ  over 
"his  own  property  andno  transfer.it  altogether  t\ the      ' 
"official  assignees...  There  would  be  no  possible  ob}e( 

tion  to  the  enforcement  •  of  the  obligation  voluntaril 
idertaken  by  the  insolvent,  and  on"  which  his  own\ 

otli^al  notice  had  invited  them  to  assist."  And -Lord 
Blacl^rn  said,  "by  the  very  essence  of  the  rules  he 
"ceased,  to  become  a  member  the  moment  he  became  a 
"defaulter."  ^ 

'PetiiionW's  letter  having  been  „read  at  the  board,  the 
members,  a^ing  under  by  law  69,  closed  out  the  firm's 
stocks.    TwoXdividendk  were  declared,  Maclver  &  Barclay 
endorsing  the  several  Cheques  ifor  the  first,  and  a  total 
cheque  for  the\8e9ond.V  Ther^aft^r  the  committee,  and 
^rtainly  withoutundue  haste,  being  vested,  and 'by  peti- 
tioner's own  act,  Wijth  autWity  under  by-law  36  "to sell 
said  "right  of  entr^ce  to  Whomsoever  and  in  whatsoever 
j^raanner  and  for  Whatever Wices  it  pleased,'^  for  the^- 
benefit  of  creditofs,  resolved  tksell  by  auction,  and  gave/ 
petitioner  notice.    He  was  no\a0ro  entitled  to  notice/ 
either  antecedent. or  after,  than  ^ankrupt  might  be  of 
the  action  of  his  assignee.    It  is  i^the  presence  of.  thii 
formal  declaration  of  his  insolvency/^his  perspnal  assief 
tance.in  the  distribution  by  dividendrof  his  estate,  thi^ 
unbroken  silence  of  protest  or  objection,  Wt  he  suddenli 
makes  legal  process  against  resi^ndent.  Interference  M 
ft  CftPTt  of  jnBtico,  with,  these  wide  powewiof  the  <sag^ 
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mlittee,  would  only  be  justified,  upon  view  of  malice  or 
fikud,  or  rank  imprudence  in  the  disposal  of  the  seat.    It 
c^not  l^e  said  that  any  of  these  were  presejn*,  .    -^_.  ^ 
Whe  resolution  set  forth  the  manner,  pl^teeaind  time  of 
sallp.  and  to  arrive  at  that  result,  neither  prSmble  nor 
recital  was  needed.     If  practically  effective  it'  ought  not 
to  be  set  aside,  even  if,  as  claimed  by  petitioner,  showing 
form<^l  omissions  upon  its  face.     In  the  Dawkin* 
ere^was  no  formal  resolution  that  plaintiff's  con- 
as  injurious  to  the  interests  of  the  club,  and  speak- 
u  the  point,  Brett,  L.  J.,  said  (L.  R ,  17  Ch.  Div. 
V^"^  urged  that  the  resolution  was  informal, 
^^'  that  it  ^as  not.put  in  the"  proper  way.    If  it  were  a  fair 
•'and  honest  exercise  of  the  power  conferred  by  the  rule, 
"  I  think  we  have  no  right  to  interfere  with  the  exercise 
••  of  the  power,  e^piy  because  something  was  not  put  in 
"  the  formal  way  that  might  have  befen  required  upon 
"  demurrer.^'  - 

As  a  last  leading  point,  petitioner  utges  that  the  two 
dividends  are  about  enough  to  wipe  off  all  his  liabilities, 
if  Mr.  Forget's.  loan  of  f  10,000  be  struck  from  .among 
'  them;  thftt  this  does  not  arise  from  a  stock  exchange 
transaction  within  the  meaning  of  by-law  71;  and  that 
at  the  date  the  seat  was  postga  for  sale,  6e  had  practically 
ceased  to  be  a  defaulter.    Here  again  petitioner's  own 
acquiesi^pnce  steps  in  to  confound  him.    He  actually  in- 
cludes; this  $10,000  in  his  clearing  house  sheet  of  the  2tfrd 
of  June,  incorporating  it  in  the  value  of  126,  Shares  of 
Gity  Pa^eiiger  stock ;  he  signs  Forget's  dividend  che- 
ques, and  his  partner  swears,  "knowing  that  Mr.  Forget 
"  was  interested  in  this  (Telegraph)"  stock,  and  that  it 
"  was  to  his  interest  tg  keep  up  the  market,  ^e  had  no 
"hesitation  in  asking  for  tl^at  loan."    In  any  event  I 
would  not  be  justified  in  dii^turbing  any  conchsion  at 
which  fhe  corporation  might  dhpose  to  arrive  in  respect 
of  the  question.  -     \i.^ 

.Other  matters  of  detaO  as  to  lie  manner  iir  which  M^ 
Forget  called  for  his  loan,  and  ^embers  sold  out  their 
Trtooks  have  indu^  a  mttm  nf 
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sents  the  tares  whicli  spring  up  about  almost  every  case 

that  enters  the  Enqufite  Court.     But  Mrhy,  if  all  these     -»""' 

things  were  true,  di^  not  petitioner  withdraw  his  letter ''WS'** 

of  the  24th  of  June,  or-qualify  it,  or  ask  its  suspensioH      ^'^"'•• 

or  purge  himself  of  his  declaration  of  insolvency  V  or  firstv.;  /r 

notify  the  committee  of  his  desire  to  challenge  the  sale  of 

his  seat  in  some  other  fashion  than  by  the  peremptory 

«rder  of  a  Court  of  justice  ?  or  invoke  the  appeal  froi 

decisioiis  ol  the  governing:  committee  togeneral  meetings 

of  the  corporation,  which  his  own  by-laws  (No.  21)  pro-    "^ 

vide  ?    That  he  did  not  do  so  is  of  itself  fatal  to  his  case. 

While  no  doubt  can  be  entertained  of  tbe^  jurisdiction  of 
the  courts  to  restore  a  corporator  to  the  enjoyment  of  a 
tranchise  illegally  wrenched  from  him  (High  on  Extr 
Rem,  ^  292.  298.  294)  they  will  not  sit  in  ^peal  upou^ 
decisions  of  members  of  associations  like  this  unless  the# 
are  ultra  vires,  in  defiance  of  their  rules,  or  tainted  with 
Iraud  or  malice.     {The  D&wkins  case,  supra  628,  680  •  Gar-d- 
n^y.  Freemantle,  19  W.  R.  266;  Uopkinsonx.  MdrquU  of 
Ei^er,  L.  B.,  6  Eq.  68.)      ',  i  /  "^ 

^nd  the  still  more  important  principie,  as  regards  this 
cade,  has  been  well  settledT:  that  an  action  will  not  lie  to 
correct  e^en  errors  or  iUegal  acts  in  the  course  of  its  W 
vernment  and  administrati<in  until  the  remedies,  by  way 
of  appeal  to  the  domestic  tri]buaal  of  the  Corporation,  pro-' 
vided  for  that  object  by  the  by-laws  or  ^institution,  have 
been  exhausted.    (Carlen  v.  Drury,l  Ves.  &  B.  15t ;  Loubatm 

N.  Y.  (Sickels),  SOY ;  Abb.  Dig.  Corp.  Sup.  19,  No.  82  • 
Boone  Corp.,  §  830 ;  ^ehhard  v.  The  Ne^  York  Club  10 
Leg.  News,  4(il.)  ^ 

The  expression  of  these  views  upon  the  filbts,  the  equity 
and  -the^  la^  of  this  caie,  makes  it  hardly  needful  Z 
me  to  add  that  judgment  will  be  entered  dissolving  th* 
temporary  ord^  obtained  and  dismissing  the  petitibn 
with  Costs.       :,* 

The  judgmeni  is  as  follows  :—     ^ 
"  Havifag  heiA,  etc.,.  ^' 
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resolved  to  sell  the  seat  at  its  board  which  petitioner  had 
""Ij"^      theretofore  •  owned,  by  public  auction,  on  the  24th  of 
!*EiJh*.iS!,°'''Augii8tla8t,i'or  cause  of  insolvency;      » 

"  Seieing  that  petitioner  obtained  a  temporary  order  re- 
straining the  sale,  and  by  his  petition  seek^^t6  have  the 
'■.  order  'confirmed  and  made  p«rrpet|ud,  alleging  that  the 
byrlaws  on"which  the^said  commit^e  acted  are  tUira  vires, 
and  that  the  proceedings  of  .the  committee  weri^^rregnlar 
and  illegal  for  want'of  notice  to  petitioner  and  otherwise ; 
-  '      "Seeing  that  respondent  pleads  th^  validity  of  said  by- 

.   ^  -laws,  the  special  acquiescence  thierein  of  petitioner,  his 

/  confession  of  insolvency,  dnd  the'legaftity  in  all  things  of 

•  the  proceedings  of  respondent  and  its  committee ; 

"Considering  that  petitioner  obtained  his  rigfit  of  en- 
trance to  respondent's  board  on  the  2l8t  of  July,  1882 ; 
that   he  signed  the  then  existing  by-laws ;  that  these 
■;    having,  "on  the  28th  of  May,  1884,  been  repealed  and  re- 
placed by  others,  he,  with  all  his  fellow  metaibers,  signed 
'  the  replacing  by-laws,  and  by  «>^ial  written  agreement 

:  v"^     "   ^    'did  hereby  individually  confirm  the  same,  and  severally 
'•agree  and  bind  themselves  to  abide  thereby  until  they 
'  shall  in  Mke  manner  be  amendedand  ixepealed  ; ' 
*  "  Considering  that  petitioner  was  the  senior  memb<^  of 

the  firm  of  Mclver  &  Barclay,  stockbrokers,  that  his  part- 
«        ner  acted  as  his  representative  at  the  Jboard,  and  so  far  as 
appears,  all  stock  transactions  w^te  made  ill  the  name  of 
the  partnership;  \^ 

"  Considering  that  by-law  36  reads  as  follows:  (cited 
above)^'and  that  by-law  86  reads  as  follows :  {cited above):— 
"  Considering  that  the  Corporation  Ireeipondent  was 
incorporated  by'37  Vict.  (Q.)t;h.  64,  '  to  provide  and  regu- 
late, etc.,' (ct/ec/ oAove)  ; 

"  Considering  that  the  solvency  of  its  members  is  of 
'  vital  necessity  to  respondent  s  objects  as  a  corporation, 
that  the  said  by-laws  are^in  reasonable  mainten^c'e  of 
auch  objects,  are  within  the  powera  iprante^by  the  char- 
ter and  are  not  ultra  vires ;  '  \ 
' '  Considering  that  petitioner's  acqjiiescence  in  said  by-  I 
liawB  haa  beeii  fiomplftta  ^  that  they  ware  made  m  tn^t^oi- 
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of  contract  between  him  and  the  corporation  ;  that  he  ex- 
'  pressly  covenanted  to  '  abi<ie  thereby/  and  has  taken  the     MoIt,, 
benefits  thereof  as  against  at'  least  one  other  member  •       >'*'S"^.Si^ 
-       "  Considering  that  petitioner  addressed  the  following      ' 
letter  to  respondent's  chairman  (Later  of  June  24,  1887 
dted  <Aom),  and  that  thereby  he  declared  himself  to  be  a 
defanlt«r  within  the  meaning  of  by-law  86  ;  that  under 
by-law  86  he  thereupoti  ceafeed  to  have  power  to  dispose  of      ^ 
his  right  of  entrance,  and  the  value  thereof  reverted  to      -       ' 
and  vested  in  the  said  corporation ;  that  by  the  by-laws 
he  ceased  to  be  a  member,:  and  transferred  his  rights  to 
respondent  for  the  benefit  of  his  creditor^;      '       . 
"  Considering  that  petitioner  furthered  said  declaration 

of  insolvency  by  p^jmitting  his  co-members  to  sell' out 
his  stocks,  and  endorsed  the  cheques,  the  proceeds  whereof 
were  distributed  among  his  creditors  as  dividends; 

"Considering   that  the  governing  committee,  being    ' 
vested  by  petitioner's  own  act  and  under  by-law  86  with  ' 

power  to  sell  said  right  of  entrance  .to  whomsoever,  and  '^ 

m  whatsoever  manner  and  for  whatsoever  price  it  pleased 
without  undue  haste,  or  fraud,  or.  milice,  or  imprudence' 
resolved  to  and  advertised  Said  seat  for  sale  by  auction' 

and  gave  petitioner  notice  of  the  place,  tiii^  and  manner    '  "■ 
of  said  sale;  ■  -         ,j^ 

^^♦'  Considering  that  the  Forget  loan  of  #10,000  is  not* 
allege^  in  said  petition  as  Wtise  6f  objebtion  to  said 
action  of  the  governing  oommifiee,  and  that  the  petitioner' 
included  the  same  ii  his  clearing  house  sheet  of  the  28rd 
of  June,  1881,  and  acquiesced  in  the  payment  of  dividends 
thereon ;  '  -  * 

"Considering  that  plaintiff  nowhere  alleges  that  he 
was  not  and,is  not  insolvent ;  v         , 

"iJonsidertng  that  petitioner  never  withdrew  his  letter 
of  the  24th  of  June,  declaring  himself  to  be  a  defaulter, 
or  qualified  it,  or  asked  its  suspension,  or  purged  himself 
of  his  confesAioii  of  inisol  vency,  or  invoked  the  appeal  from 
any  decisioli\  of  the  governing  committee  to  a  general 
meeting  of  tje  ctfi1^yftti9BJaM>goyided  by  JyUw  81  y^t- 
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J2,      "^  ^«°»«'*»''  tribunal  of  app|l|»pn>vided,  upon  decisions 

K.«hiu.,..    dehance  of  their  ruljBs,  or  yritk  fraud  or  malice  ; 

"  Considering  that  pefltioner  hath  failed  to  prove  the 
material  allegations  o(  hi^doplaration  ;      ^ 

"  We,  the  undersigned  Jatlge.  dissolve  the  ^aid'temii^  • 

fary  injunction,  and  dipfiaias  petitionees  petition  with) 

■■■    costs."         .     ■  /,•     .  -  'M .,,.      ,   •     ,       \    "•■  ■-.  v^ 

Injunction  quashed. r(i),  * 


— -^  -> 


Gramhteldi,  Guerin  4.  Oreenshields,  for  Pbtitioner. 
:Luttn  4-  Cramp,  for  Respondent.  . 

■   U'%^,  •    ■    ;■       '      ■  liJA 
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-  V    May  6,  1888. 

-    •■  .^ .     .      .    •     "  ,'■■■■'■■      '       ' 

'  "  Cfaraw  DoHJfBTV,  Wurtele,  Davidbon,  JJ,. 

V       J  MACKAY  V.  THE  GLASGOW  AND  LONDON     . 

INSURANCE  CO. 

'trance,  Fire-^^Contract—ForfeUure— Jury  trial-Judgment 
non  obstante  veredicto — C  C.  P.  438. 

""*="*•  Y**®"  Aev^rafsubjecteftre  covehnl  byoae  coiitract'of  Innur- 
anoe,  tlie  contract  ia  Indiviaible,  and  where  the  inaured  incurs  a 
o  J"™""'®  "  to  one  aabje<^  the  policy  ia  wholly  voided.'. 

^  -??  1"^  ^  ''''"'^  *"  """°«  mo.-t«agea  upon  the  jrop^y  in- 

aored,  in  anawer  to  a  specific  qnesUon  upon  the  sobje^'^Vei  in  the 

'  '        Q  tI!        **/!"  *''P'^  condition  in  thepolicy,  is  a  cAoiw  of  nullity. 

3.  The  nonHlisdoaure  of  existing  insurances,  in  vlolaUon  of  the  condition 

of  the  policy,  ia  a  cauae  of  nullity,  oven  where  the  undiaclosed  insur- 

-  ■    r      rV^rt'S  5^*  *^'''*P*'"°"'^^"'® '•wared  had  knowledge  of 

.         __     '       t    J't       V    **  «««°»ed  to  have  knowledge  where  hia  deed 

y  ,,./I)ound  him  to  inaure  in  favor  of  his  vendor;  4  In  default,  to  pay  the 

>r- '  preminma.  -    *  / 

witti  the  altegations  of  the  plaintiff 'a  declaration,  but  iSTthe 
_  .^_     _  .,.^.,     evidence  the  Court  cannot  render  judgment  io  favor  o/4be  other 

Itia  pretentiona.    It  can  only  order  a  new  trial  />    • 

■  ■  ■■•■-■  ■  ■:''*'i: 
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Motion  is  made  on  behalf  of  plaintifF,  in  his  quality  of     "'J'^ 
cujator  to  the  estate  of  one  Lee.  that  judgment  be  en-i-te^V 
tered  upon  a  verdict  of  |6,660. 

,    Defendant  movea  for  judgment  non  ob$tan%  or  failing 
that,  a  new  trial.  . 

An  exhaustive  examination  of  the  whole  case  leads  me 
to  the  belief  that  there  are  at  least  three  points  among 

the  many  urged,  upon  which  defendant  i^  entitled  to 

rohef :  These  are  :  Ist.  Other  undisclosed  instances,  2nd 
Other  undisclosed  mortgages.  8rd.  Interest  in  the  suit  <£ 
the  part  of  one  of  the  jurors. 

^\Ue  acjuir^  the  property  by  a  deed  of  sale  from  one 
S^Iy.  He  paid  $1,000  in  cash  and  gave  baUleur  defonds 
forji  balance  of  |600.  It  was  a  condition  of  the  contract 
that  he  should  keep  his  vendor  insured  to  the  extent  irf 
the  amount  due,  and  failing  to  do  so.  the  vendoi  iad 
right  to  take  out  and  maintain  a  policy  at;his«xpdnse. 

JuVt  'I    "^^  ^''''^'^^  ***«  maintenance  of  a  policy  in 
the;Sforth  British  for  $600,  and  the  a^opunt  for  the  pre- 
miums  was  rendered  from  year  to  yea^  ^^ndTso  far  as 
woijld  appear,  paid  by  Lee.  DerosiejU^t  for  the*Skelly 
estate,  rendered  the  lastaccount  for  pr<^mium,  that  is  up 
to  June,  188t.  on  the  28rdrune,  1886.    The  fire  occurred 
m  the  intwj^ing  January.    Up  to  isk,  the  insurance 
account  >«a  been  delivered  separately,  Ud  subsequently 
It  warfentered  in  Lee's  general  account] 
^sked  by  the  application,  "  What  amount  is  now  in 
*%!**"  *^«^P;^Pe'ty  and  at  what  offices."  he  answers. 
11.100  in  the  City  of  London,  on  buildings.  |1,000  in 
Glasgow^  London,  on  stock  in  stor^."  It  will  be  noticed 
that  the  North  British  policy,  although  admittedly  exist- 
ing, is  ignored.  ' 

^-  To  the  question.  "  Was  the  said  property  insured  at  the    " 
4ate  of  said  policy  and  of  said  fire  with  the  North  British  ^ 
a^^rcaiitile  for  $600;  and  if  yes,  had  assured  know- 
ledgeThereof,  and  by  whom  was  it  efiected  ?  the  jury  an- 
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It  may  be  mentioned  that  Tiffin  &  Co.  were  Skelly'B 
auteur$,  and  that  ho  obtained  an  aoHignmun^  au^  made 
vo.  renewals  of  the  policy  after  Helling  to  I^ee.  The  jury's 
finding  that  Lee  w^  hot  aware  of  this,  policy  is  to  the 
mind  of  the  Court  agwnat  the  evidence.  He  had  bound 
himself  by  deed  to  insure  iii  favor  of  his  vendor  to  the 
extent  of  his  baiUeur  defond\,  and  in  default,  to  pay  the 
premiums.  He  did  make  default,  his  vendor  did  insure, 
and  plaintiti*  to  all  appearanties  did  pay  the  premiums.  The 
deed  apeaks  for  itsielf,  and  with  unquestioned  authority, 
while  DriscoH's  assertions  that  accounts  for  the  premiums 
were  duly  forwarded,  stood  unchallenged  by  a  demand 
for  copies  or  otherwise.  t)efendant  was  entitled  to  a 
verdict  in  hil  iavor  on  the  fact  that  plaintiff  had  know- 
ledge of  this  other  insurance. 

Then,  as  io  the  otiier  mortawges.  Lee  is  asked  in  the 
application  "  Inqumbrance— if  »iy,  stute  the  amount  and 
to  whom  ?  "  He  answers,  "  Mortgage  to  D.  Cameron  for 
$2,800."  That  was  a  positive  and  appar^tly  deliberate 
conpealment  of  facts.  At  the  moment  the  reply  was 
given,  two  other  mortgages  signed  by  his  own  hand 
existed— one  dated  18th  March,  1886,  to  Turner  &  Rose 
and  Mackay  Bros.,  for  |l,'700,and  the'1)ther  creating  the 
haiUeur  defends  above  referred  to.  ** 

Here  are  facts  which  do  not  call  for  the  intervention  of 
verbal  evidence  at  all.  They  come  wholly  out  of  writ- 
ings, yet  the  jury  to  the  question,  "  What  mortgages  existed 
on  said  property  at  the  date  of  the  said  policy  -without 
defendant's  knowledge?"  Answer,  ""^e  don't  know." 
This  is  not  the  explicitly  affirmative  or  negative  reply 
which  Article  414  of  the  Code  of  Procedure  calls  for.  It 
lias  the  appearance  of  being  evasive  of  a  fact  prejudicial 
to  plaiiitifT.  I  am  informed  by  the  learned  judge  who  sat 
;at  the  trial,  that  he  called  the  attention  of  the  jury  to  the 
unsatisfactory  natur?  of  this  answer,  and  sought,  but 
without  success,  to  have  it  given  definitive  fojsm. 

Ere  determining  as  to  ihe  nature  of  the  telief  whick 
defendant  may  becomS^  entitled  to,  by  reason  of  these 
findings,  it  jg  necewaiy  to   inqtiirpt  what  importttacg 
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atUches  to  the  facts  which  they  involve,  having  referenc^e        •« 
to  the  contraiit  bt«twoen  the  partiwu.  and  to  th^  prinoiplea     **^^^ 
'of  law  applicable  to  thura^and  to  it.  uL'ri'  % 

h  the  whole  poli<;y  affec'ted,  or  only  th9Be  objecta  which 
are  bnrd<«ned  by  the  mor^Jgog,  oir  are  covered  by  the  un-        ' 
authorized  policy  V     We  have  to  consider  the  insurance 
indivisible  as  a  matter  of  liability.    Whatever  the  number . 
of  the  express  subjects  of  insurance,  there  is  but  onecon- 

tract  and  one  entire  premium.    All  the  promises  extend       —J 

to  ail  the  considerations.  Dividing  or  allotting  the  i^sk 
between  a  number  df  subjects  is  simply  to  limit/the    ' 

liability  in  respecf  of  ^ach  part  an*. not  to  divide  the  con- 
tract into  as  many  parts  as  there  may  be  specific  in- 
surances. -       ,  ^ 

By  the  application,  which  is  made  part  of  the  contract 
and  warranted,  the  insured  covenanted  and  agt«ed  that 
the  answer^given  to  the  questions  put.thereiu  were  jui*t, 
true  and  full.  It  is  further  by  the  conditions  provided 
that  the  policy  shall  be  void  if  the  assured  shall  omit  to 
menti^  anything  relating  thereto,  material  to  be  known 
m  estimating  the  risk,— or  if,  without  written  permission 
of  the  Company,  he  or  any  other  person  skall  hav<4  or  shall 
hereafter  make  any  other  insurance  upon  the  policy. 

These  stipulations  are- strengthened  by  an  appeal  to 
the  Codd.  The  law  obliges  an  insurad  to  represent  fully 
and  fairly  every  fact,  which  shows  the  nature  and  extent 
of  the  risk,  and  which  may  prevent  the  undertaking  of  it 
_orjiffect  the  rate  of  premiui^  (0.  C.  2486) ;  he  is  even 
bound  to  declare  facts  covered  by  warranty  express  or 
implied,  when  inquiries  relative  thereto  are,  as  in  the 
present  d«e,  made  by  the  insurer  (G^  0.  2486) ;  and  mis- 
representation  ,o<r  conceal ipent,  either  by  error  or  design, 
of  a  fact  of  a  nature  to  diminish  the  appreciation  of  the* 
risk,  is  a  cause  of  nullity,  although  the  loss  has  not  in 
any  degree  arisen  from  the  fact  misrepresented  or  con- 
cealed (0.  0.  248T). 

As  to  the  non-discovery  to  the  oompanywof  ihe  existing 
polioiea  or  the  obtainment  of  their  consent  for  added  in 
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oealment  of  thn  ono,  or  a  failure  to  Bflouro  flndorRement  of 
the  oth«r  ia  an  abaoluto  oaaie  of  nnllity.  It  ia  a  ffen^ral 
Itm.'co.  doctrine  of  the  law  of  inaarance  that  thiH  ia  a  juat  and 
roaaonablw  atipulation  for  forfniture.  Bn^ach  of  it  ia  ah- 
8oiutt)ly  fatal.  The  plaintitfii,  oounael  around  that  aa  the 
North  Rritiah  policy  Vraa  in  the  name  of  Tiffin  Brothera 
it  could  not  be  invoked.  Bat  the  policy  prohibited  not 
'  only  iniarancea  by  inaured,  bat  "  by  any  other  peraon  "— 

it  is  preaumed  with  hiH  knowledge.     In  any  uvept,  thia 

t^ North  Britiah  inauraneo  must  be  deemed  to  be  that  of 

'  Lee,  leeing  the  engagementa  of  hia  'deed  of  parchaae. 
Sanaam'a  Dig.,  861.  It  ia  legally  for  the  aame  peraon  and 
practically  in  the  same  intereet. 

As  to  tho  non-discovery  of  all  existing  mortgagea,  no 
aach  ezpresB  conditio^  exists  aa  is  found,  for  example,  in 
the  policies  of  and  atatutes  relating  to  mutual  insurances. 
It  is  a  point  which  calls  for  interpretation  of  the  contract 
and  reference  to  precedent. 

We  cannot  avoid  the  belief  that  the  number  and  extent 

of  Lee's  mortgages  were,  in   the  presence  of  a  specific 

question  upi^n  the  subject,  facts  material  to  ik»  risk,  oven 

in  the  absence  of  a  warranty.    (Berrymatt's  Digest,  624  ; 

May,  290;   Porter,   169.)    We  guard   cmmilves  against 

seeming  to  assert  a  general  proposition  that  an  insured 

would,  in  the  absence  of  special  demand  for  this  informa- 

3  tion,  be  of  himself  bound  to  disclose  the  existence  of  mort- 

^  gtigea,  on  pain  of  seeing  his  insurance  held  void.     A  fact 

-r-      •    inquired  of  might  be  made  a  warranty  by  contract,  which 

^     _    J^^i^without  contract  might  not  be  deemed  a  warranty  at  law. 

Why  the  assured  held  back  these  facts  has  not  been  ex- 

.    plained.     Not  only  bona  but  uberrima  fidas  is  called  for  in 

^  contracts  of  insurance.   The  maxim  of  cavtat  emptor  cannot 

-  fl         #  be  invoked  against  the  underwriter.    Here  were  subjecttr' 

peculiarly  within  Lee's  own  knowledge,  and  the  company 

'    was  entitled  to  a  full  disclosure  of4hem.    "The  non- 

: ^     answering,"  said  Littledale,  J.^  in   Lond^m  AMurance  v. 

MuHsell,  11  Gh  JD.  869 — "the  non-answering  of  a  specific 
"  question  would  amount  to  concealment,  if  the  man 
f  knew  the  fact  and  was  able  to  answer." 
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hold  in  Catenom  v.  HrUuh  EquUahU  (I  L  T.  Ni 
S.  484 ;  5  Jur.  N. 8. 1809 ;  8  W.  It  248).  that » itatetiiMnt  true 
as  far  aii  it  ffo.^ii,  but  lu.t  thrt  wholo  truth,  and  not  a  oom-  u.I,te*».^ 
pl«t«  auiWMr  to  tho  quoHtiou  whi«:h  it  propoaca  to  anB»'«rr' 
i«  untruH  within  th«  mwaniuK  of  a  condition  that  "  any 
untrue  Rtatemont  ahati  avoid  th«  policy/'     Wh«m.  a«  in 
thin  cany.  th«  answora  WMr«  not  matters  of  repreiitinttttion. 
but  oxpr«««  warrantioa,  thtur  immat«riality  c;annot  be  in- 
quired into.    They  must  be  true,  if  alllrmative.    The  only      " 
queation  ia  aa  to  the  mere  fact,  (0.  0.  2400,  JPortw,  189,    , 
May.  S  lOa.  Wood,  ^  216.  ^  1^  ^  \ 

One  other  of  defeudant'a  pretensions  may  4>e  noticed.  ' 
He  urgea  an  incident  of  the  trial  which  seema  of  material 
importance  aa  regards  the  question  of  new  trii^.  One  of 
the  jurora  waa  a  creditor  of  the  eBtato{to  thy  extent  of 
♦26.V  What  hia  poaaible  contribution  to\he  coats  of  this 
oiiao  or  the  general  oipenaes  of  the  liquidation  might 
amount  to,  doea  not  appear.  It  was  a  fact  not  known  to 
defendant  wntil  after  the  trial.  That  the  juror  should 
not  have  disclosed  his  interest,  deserves  strong  disap- 
proval. 1\i»  iplaintiff  was  called  as  a  witness  in  his  own 
behalf,  j^nd  defendant's  counsel  naturally  thinks  that  the 
case  was  somewhat  lop-aided  when  he  found  one  plaintiff 
in  the  witness  and  another  in  the  jury  box.  If  the  ob- 
jection goes  to  the  moral  capacity  or  impartiality  of  a 
juror,  or  to  any  matter  which  goes  to  implead  the  fair- 
ness or  impartiality  of  the  verdict,  and  not  known  at  the 
time  of  the  trial,  it  would,  no  doubt, -be  as  good  aiground 
for  a  new  triftlai  a  cause  of  challenge  before.  (Hilliard. 
K.  T.  680.)  ^'^*  . 

So  careful  a  scrutiny  of  tljr^uestions  as  to  cjkher  in 
surance  and  other  mortgages  is  made  necessarW  by  the 
pretensions  of  counsel— on  the  one  hand,  that  jjLdgment 
for  plaintiff  ought  to  go  in  spite  of  them,  and  on  4e  other, 
that  they  are  so  all-sufficient  that.not  only  muoTthe  vei^ 
diet  be  set  aside,  but  that  immediate  judgment  ought  to 
be  entered  for  defendant  / 

The  Court  is  agreed  that  the  verdict  is  bad,  but  can  we 
do  other  than  order  a  new  trial  ?  It  is  BtrenuoAly  Jgyned 
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*"••       that  we  hare  the  j?pw«r  to  put  the  case  out  of  Gourt.    If 
^i^     we  find  that  a  verdict  for  plaintiff  is,  and  would  be, 
London  ini.^.  against  law  and  evidence,  why,  argues  defendant,  sum- 
mon another  jury .  to  go  through  the  form  of  a  useless 
trial?    Yet,  by  right  of  law,  the  plaintiff  has  chosen  his 
tribunal.    He  has  optated  for  a  jury.    Can  w0  usurp  its 
/unctions,  or,  indeed,  do  more  than  refuse  to  register  judg- 
ment upon  a  verdict  which,  in  our  opinion,  is  not  jus- 
tified by  either  fact  or'  law,  unless  we  are  prepared  to 
_^  hold  'that  one  trial  exhausts  the  right  to  a  jury  ?    Article 

~^       488  of  the  Oode  of  Procedure  reads  as  follows  :  "  When- 
"ever  the  verdict  of  a  jijry  is  upon  matters  of  fact  in 
--  "accordance  with  the  allegations  of  one  of  the  parties, 

^:'  "the  Court  may,  notwithstanding  such  verdict,  render 

•^judgment  in  favor  pf  the  other  parly  if  the  allegations  of 
"  the  former  party  are  not  sufficient  in  law  to  sustain  hispreten- 


■/ 
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sions. 


^  But  here  the  allegations  of  the  former  party  are  suf- 

^  ^  ficientin  law  to  sustain  his  pretensiona.    The  article  is 

^^_^__   .  marked  in  the  authentic  edition  of  the  Code  as  new  law, 

'     *'  twt  the  commissioners  ^o  not  so  introduce  it  in  their 

'  .'   \^\.    -""^       reports.  .-  -^   .•■■■.  • 

:  Under  old  practice,  this  motion  was  limited  to  a  case 

,^;j^  ^  where  the  defendants'  plea  confessed  ^  cause  of  action, 

"^  but  attempted  to  avoid  it  by  matter  insufficient  in  law. 

-  '  /The  plea  being  bad  in  law,  of  course  the  verdict  which 

shewed  it  to  be  true  in  point  of  fact,  could  not  avail  to 
entitle  the  defendant  io  judgment.    For  these  reasons,  the 
__      ^       '  ^'i'*  would  give  judgment  without  regard  to  the  ver- 

dict, and  this  was  called  a  judgment  upon  confession 
•  (Lush,  628,  1  Bouvier  L.  D.,  '728).    Irt.  488  now  puts  it 

withi^  the  undoubted  right  of  either  plaintiff  or  defendant 
to  make  this  motion.  The  procedure  is  in  the  nature  of 
a  demurrer  after  verdict.  '  . 

'     In  Fergustm  v.  GUniour,  1  L.  0,  J.  181,  Q.  B.  ISSt,  a  se- 
J        ^        «®»d  ^ei^ct  in  favor  of  plaintiff  was  set  aside,  and  the 
/.      action  dismissed.    It  was  expressly  but  unsuccessfully 
argued  that  even  if  the  verdict  were  without  sufficient 
'     evidence,  tV  Cloiyt  could  do  no  more  than  grant  a  new 
)'•  •  ' 
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trial.    In  ffigginson  v.  Z^wum  (4  L  0.  J.  829,  A.  D.  1860) 
motion  »o»  obitante  was  made  agi^inst  a  verdict  of  |6,600      -^•^ 
Mr.  Justice  Monk  gave  an  elaborate  indinnent  faoldimrt  o'-^w* 
that  the  defendant  might  move  and  that  a^^^letn^h?^'^'"^ 
be  set  aside,  and  judgment  entered  for  the  unsuccessful 
party,  (p.  847.)  "  upon  mixed  questions  of  law  and  feet 
and  upon  questions  of  law  alone  and  of  fact  alone  " 
msUmeY.  Cfibb,  14  L.  0.  J.  261,  Q.  B.  1860,  is  also  reported 
as  m  point.    In  10  L.  0.  R:  284,  the  judgment  is  made  to      v 
be  a  new  tnal ;  but  this  must  be  wrong  as  Judge  Mon- 
delet  IS  reported  as  stating  "nor  should  7new  trial  be 
granted;  we  have  the  facts,  and  they  justify  judgment 
m  favor  of  the.defendants."  'J     *  | 

At  Quebec,  Mr.  Justice  Stuart  in  Clark  v.  Mwphs,  (11 
L.  0  R..  105 ;  S.  C,  1861).  entered  judgment  non  obstante. 
Lhe  celebrated  case  of  Gugy  v.  Broum,  10  L.  0.  J  226 
Q.B  18-72,  provoked  different  opinions.    Judge  Badgley 
8aid  the  «  whole  record  is  sent  up.    If  the  evidence  is  to 
remain  of  record,  it  is  manifest  tbat  this  Court  to  which 
.the  record  is  sent  up  for  judgment,  is  competent,  and 
has  constantly  declared  itself  competent  to  decide  fiially 
upon  the  action."  .But  it  was  the  opinion  of  Drum- 
mond,  J.,  that  only  when  no  case  is  made  out  on  the  face 

of  the  declaration,  can  the  action  be  dismissed  fio«o6^aiiS    » 
veredtcto.    1  have  referred  to  the  record  of  BoUandy  The         * 
C-i^^WM  cited  as  an  unreported  judgment  at  p.  868fcof 
Ramsay  s  appeal  cases,,  and  find  that  the  motion  sought 
for  a  non  obstante,  because  of^  insuffiqjency  of  ^legations. 
Notes  of  judgments  rendered  by  the  High  Court  of 
Appeal,  Ontario,  on  the  6th  bf  March  last,  in  Moore  v 
divert  insurance  companies,  have  been  submitted  to  us    The 
verdicts  were  overthrowji  and  actions  dismissed.    But 
both  there  and  in  England,  procedui^e  Acts  give  the  judges 
special  powers  over  verdicts  which  our  courts  do  lot       • 

T^:J^  t'"'^^  ^'  ^"^  ""^  ^'^*''  ^  »•  I"  W  Review. 
A.  p.  1876  ,t  was  expressly  held  that  iudg&ent  mm  obs-    ' 
tmte  could  not  go,  seeing  no  insuffic^cy  in  the  aUe^ 
tions  of  plai^iff's  declaration,  and  the  ^iurtofAppeia 
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refused  a  new  trial,  on  the  ground  that  the  Verdict  wai^ 
against  the  evidence.  ,  ^  : 

Article  4^6  gives  express  authority  to  grant  a  new  trial . 
when  the  verdict  is  unsnpporW  by  proof  or  contrary  to 
the  evidence  addncedk  Art.  4o&  by  strong  implication 
at  least,  limits  tlie  motion  nonj^bstante  to  cases  where 
insufficient  pleadings  exist.  A/ new  trial  may  bring  a 
more  definite  answer  as  to  thj9  other  mortgages,  and  a 
verdict  better  in  accordance  with  the  facts,  and  will  at 

~  least  not  find  one  of  the  creditors  empanelled  as  a  juror.  "^ 
We  propose  to  follow  AnseU  ^Hii'Ban^  of  Toronto  as  tbe 
authority  latest  in  point  of  time,  and  a^,  in  our  opinion, 

»  in  best  accord  with  our  law.  <^.The  casle  affords  a  strong 
pjfoofjof  the  necessity  for  extuM^nit  the  power  of  the 
^ourt  in  dealing  wi<!h  verdi<»HHbught  toibe  pcjssible 
to  enter  up  the  j udgment  whiiPiPraw  and  the  evidence 
might  clearly  justify.  In  this  and  other  juspects  the 
articles  of  -ihe  Oode  referrilig  to  jury  trials^ave  much 
need  of  amendment.      ' 

Motions  for  judgment  on  th6  verdict  and  for  judgment 
non  obstante  dismissed  with /costs.  Motion  for  new  trial 
granted  witjb  costs :  costSyOf  last  trial  to  be  costs  in  the 
caus&r-costs  of  motion  against  plaintilSl 

DOHPRTY,  J. 

Speaking  for  myself, /I  would  have  been  disposed  to 
*gnmt  the  motion  for  judgment  non  obstante  veredicto,  and 
to  dismiss  the  action.  /  The  other  members  of  the  Oourt, 
however,  are  not  prepared  to  go  so»-far.  The  plaintiff^ 
would  do  well  to  ask  ^mself  whethe|  it  wQuld  be  safe 
to:  undertake  new  proceedings  so  long  as  th4  defendants 
stand  entrenched  behind  authentic  docuihents  showing 
that  there  were  other  mortgages  upon  the  property,  which 
were  not  discloised. 

>iut^iinB~MlowS>==-. 
the  parties  by  their  respectively 
motiona  made  ^d  filed  on  the 
on  the  pdrt  of  defendants,  tha(0 
.juasw€ 


The  judgment  of  the 
"The  Oourt  having  he 
counsel  upon  thr^^  sevei 
22nd  of  March  last,  the 
the  Ywdioltendeied: 
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m  this  canse  on  the  29th  of  February  last  past,  be  sei       -»• 
aside,  and  that  notwithstanding  the  said  verdict  Jmd     ''••^•' 
answers  of  the  jury,  the  action  and  demand  of  the  plEn- LoSisSrA. 


tiff  be  dismissed  with  costs ;  the  second  said  motion  Ilso 
made  by  said  defendants,  that  a  new  trial  be  granted ;  Ld 
the-said  third  motion  made  by  plaintiff,  that  judgment  be 
entered  in  his  favor  in  his  quality  ^  the  sum.of  IS.iiSO, 
according  to  said  verdict ;  having  examined,  etc...... 

"Considering  that  l^y  Art.  488  0.0.:p.,  judgment  in  favor 
of  the  defendants  could  only  be  rendered  if  the  allcgar 
tions  of  the  pfaintirs  declaration  were  not,  sufficien; in 
law  to  sustain  his  pre^sions ;  and  that  thrf  W  motion 
of  the  defendants,  fl^udgment  non  obstanle  ven!dicto\ia 
their  favor,  contains  no.grounds  or  reasons  suggesting  or 
disclosing  any  insufficiency  of  allegations  on  the  part  of 
plaintiff;  " 

"  Considering  thaf  the  verdict  of  the  jJry  made  a^d 
rendered  in  t»id  cause  on  said  29th  Februafy  last  is  cS 
trary  to  law  and  the  evidence  adduced  in  siud  cause ; 

"  Considering  that  the  answerof  the  ju^  to  question  l6 
18  not  an  explicitly  affirmative  or  negativJ  reply  as 
quired  by  Art.  414  C,C.P.  ;  | 

"  Considering  that  John  Douglas,  a  juror  empanelle^ 
to  try  the  issues,  was  one  of  the  creditors  of  the  estate 
onbehalf  of  which  plaintiff  appeared  as  curator,  W  so 
had  an  interest  in  the  suit  and  was  subject  for  a  principal 
chaUenge,  and  further  considering  thai  defendants  w^e, 
as  appears  by  affidavits  filed,  ignorant  of  said  interest  and 
of  said  cause  of  t>rincipal  ch|»Uenge,  until  after  verdict 
rendered,  while  the  saq^e  were  within  the  plaintiff's 
knowledge;  "/ 

"  Doth  dismiss  said  motion^of  d^^dants  for  judgment 
non  obstante  veredicto,  and  said  motion  of  plaintiff  for  judg- 
ment upon  the  v6rdict ;  doth  g^t  defendant's  motion  for 
a  new  trial,  and  f  new  tiis^lhe  issues  joined  between 
the  parties  is  h^eby  ordered ;  costs  of  the  trial  in  which 
said  verdict  wa^  given  to  be  costs  in  the  cause;  costs 
of  motions  for  judggnent  on  the  verdict,  and  for  new  triftl. 
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againW  plaintiff;  cdsts  of  motion  non  ob^tamle  veredicto 
Q,  »•         against  defendant*;' (i) 
LoiidS?S2!^o^     McComidt,  DucJos  ^  Murdiison,  atto/neys  for  plaintiff. 
Giromrd,  de  laritnier  4«  de  LaHmi^,  at^rneys  for  de- 
ndantfl.  V  /  ■     r  .        * 
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CdJrctfn  DAVlDSdw,  J. 
ROCK  V.  DENIS*^ 


V  ,         Negligence  cau^m^fnghtr-BfisponsibUUy.       ^_   . 
"  .1  ,      '     «  .     .  ^ 

Hmi)  :r-That  d«mage  caased  by  fri|cht  or  nervous  oxcitement  anacoom- . 
^    •panied  by  impact  or  an^  actual  physical  injury,  is  too  remote  to  \^ 
recovered.  Anfl  so,  where  a  miscarriage  resulted  from  a  Wgbt  caused 
'      to  the  pkintiffjby  the  fair  of  a  bundle  of  latha  (which  occurred 
rthrqagh  the  d'efendaijt's  negligence),  near  where  the  plaintiff  was 
'       standing,  it  was  jheld  that  she  opnid  not,  recover  damagte.  '-^ 

Pe^ .€ueiam:—  . ._ 


T 


On  the  4tli  of  Angnst  list  the  plaintiff  was,  in  wV^  • 
gleamed  connseVat  the  argWent,  agreed  in  fityling  wite" « 
condition  int4re8satit§.    Thrdngh  theuGarelessnew  of  d^fen-, » 
dant,  a  bnndhs  of  XeAkn  nulled  i^^mtKu  gallery  of  the  thirH  ' 
storey  of  a  building  in  which  pl^ntiff  and  her  Jhtiie(b)A^  ^ 
occupied  the  ground  tenement.    It  fell  ipto  the  yard  and, , 
withr  a' considerable  crash'  ^bq^ke  i  flower  pot  8iaiv<ling 
iqpon  a  t^ble.    At  the  momeni'plaintiff  Waii  in  her-dodr^  '.- 
way,  at  A,bout  eight  leet  distant-,  aiid  ^as  Naturally  oonsi- i 
derably  s^artlfed.    Within  an  hour  or-twp  she'fell  iU,i£nd 
was  put  to  bed  with  a  miscan^^e,  -^^hich  occurred  jsome 
two  days  afterward.   A  ^itive  illness  of  a  fortnight,,  fol^ 
lowed  by  lingeritlg  weakness, ^ept  her  mofc^  or  less  of^ 
invalid  for  some  weeks,  and^the  incident  resulted  in, the 
present  f^laim  fox  $160  damages.  Mvch  was  said  as  to  the 
many  giiuses  which  could  produce  a  li^e  effect,  aiul  "it  "^ 
furgod  thai  one'oruiother  of  these  might  have  inter- 


(')  <^  the  19th  May  at*e  WM^ipqanted  to  the  pkindff  of  disoont 
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^  -vened  to  bring  about  tht^laintiff 's  illness. .  So  far  as  the 
evidenee  goes,  her  misfortune  may  not  unreasonably  be 

^  attributed  to  the  fright  caused  by  the  fall  of  the  iaths. 
Given,  t^n,  carelessness  on  the  part  of  defendant,  |giv en, 
as  consequences,  fright  to  the  plaintiff  and,  in  combination 
with  another  ciuse,  her  illness  as  stated,  does  suet  a  legal 
li/ibility  result  as  justifies  condemnation  in  damages  ? 

The^  leading  inquiry  in  all  th^e  cases  it  \yheth'er  the 
daniageGomplained  of  Is  the  natural  apd  reasonable  result  ^ 
of  the  d^endant's  act.    It  will  assume  this  chara^t^  iif  it 

*  can  be  shown  to  l|e  such  a  consequence  as  in  the  ordinary 
course  of  things  would  floli?  fico*  the  act,  o^;  in  cases  pf 
contract,  if  it  appears  to  have  been  contemplated  by  both 

.  parties  (Mayne,  Dfanures,  8^.     '-        , 
'    A  statement  of  thitgeneral  rule  irfty  no  means  a  diV  > 

"  Pow^l^  tlie  difficulty.  It  .is  a  subject  which  in  many 
o^es,  W  the  pre^(mt  one  Js  not*  a^  exception,  pro^lfes 
great diMciilty.   '',  .         :       -^     *^  , 

1_    IMt?  i**^?**^  ''*^™<*  aad  injufed  the  wWan',  such  a 

»  ^snlt  would  have^been  a  reasonable  and  immediate  effect  * 

^  ^f*th0  c»use,    But  ^wfe  there  was  np  impact  lyid  it  might 

:be_  argued  .|hat,^re  w4  Jiot  an  inVarialile  connection 

*bel%een  the  acdid^ht,  the  fright  and.  the  illness,  because 

the  latter  would  not  have  sjiperyened  had  it  hpt  been  fpr 

the  antecedent  fact  of  her  condition. 

Smith.pn  ^paratW,  p.  18,;  quotes  the  definition  of  Hope, 
L:  J„  in  OmUkworth  y.B  L.  €o. :— "Damage  called  direct^ 
^"  flows  at  once  fybm'the  original  wrong  as  part  of  the  act 
"of  the  authot  ^f  that,  wrong,  witho^t  any  act  on  the 
\  pajrt  of  the  individual  entitled  to  be  relieved  of  its  oon- 
"  sequences."  ♦  6  Pemante's  G.  N.,  by  (Jolmet  de  Sarit^rre, 
p.  98,  lajs  dowfl  ah  identioal  principle  Is  einbodying^fie 
doctrine  of  theT^e^ch  law :  "  Le  code  a  consacr6  oes  id^es  \ 
"  en  exigeaiit  que  Id  dommage  fAt  une  suite  immediate  et  * 
"  directe  de  Finexficution.    H  entend  par  14  que  si  fe  pr6- 
♦) judioQ  ne  se  r^ttaeh^  que  m6diatement  k  I'iiexfiojtition, 
"  s'il  d;§rixe  d'un  fivdnement  qui  d6rivait  lui-m6me  de 
^' rinex6cutidn,  ex  novo  casu,  \&  reparation  n'en*est  pas 
'*  dne,  pft|yH>  qn'il  n'flHt  pirf  la  o<ma 
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"  plissement  de  robljgatioii  qu'an  moyen  d'une  sfirie  plat 
"  ou  inoins  k>ngao  de  rai^onnemonts  et,  si  6n  peut  s'ex- 
"  primer  ainsi,  par  yoie  de  ricochet." 

If  the  laths,  had '  fallen  upon  a  dynamite  bomb  and 
exploded  it  to  the  damage  of  person  or  property,  clearly 
defendant  would'  not  have  been  liable,  because  the-  pre- 
sence of  such  a  cause  of  danger  was  not  to  be  expected. 
If  on  ihe  occasion  in  questiQn  Madame  Chapl^tfu^  also 
preset,  was  suffering  from  heart  disease,  and  as  a  conse- 
q^nce  of  the  crash  had  fallen  serionslyi  ill,  would  a  legaV"^ 
action  have  resulted  in  her  favor  ?  '  Let  a  horse  run  away 
/in  the  street,^'and  a  timid  woman  be  terrified  into  convul- 
sions, is  she  to  be  indemnified^?     - 

These  difficulties  occurred'  to  md  at  the  uwum^bt,  and 
I  asked  the  learned  cbunsel  for  the  defence^^r  the  assist- 
ance of  some  authorities.    A  diligent  search  among  the 
,  books  had  not  brought  him  into  contact  wit^  any  prece-    ' 
dent  in  point.   Ramsay  v.  The  Montreal  Street  Railway  a>.,(') 
is  not  applicable.    Thefe  the  cat  struck  or  j>aseed  so  near 
a  horse's  head  as  to  make  it  jerk  back,  and  the  iruck  a*a^ 
consequence  went  through -a  plate  glass  winctoW.    I  held* 
•  .that  the  consequrace  wasa  direct  and  probable,  nay  al- 
most certain,  result  of  the  ne'^ligence  o^ defendant's  ser-  ' 
■want.  ' 

A  case  singnlarly*>like  the  present  one  was  decided  by 
the  Privy  Council  on  the  4th  of  February  last.  In  Cotdtas 
etux.i.The  Victoria  Railway  Commissionertif)  the  plaintiffs 
(husband  and  wifa)  took  action  in  Australia  for  damages 
for  injuries  sustained  by  tlie  plaifatiff,  Mary  Coultas^ 
through  the  negligence  of  ^  servant  of  the  railway  ii?', 
char^  of  a  gate  at  a  level  crossing,  and  for  expenses  1:^- 
curred  by  the  husband  through  her  illness.    They  4ere 
permitted  by  the  gatekeeper  to  cross  the  tra6k,  and  thrpuf  h 
an  approaching  train  narrowly  escaped  with  their  lliv^s.^ 
The  fright  brought  on  a  miscarriage.  TtfS  |>ointB  reserved  jP 
for  the  full  court  in  Australia  were:  i.  Were  the  dataages^ 
awarded  (£484)  too  remote  to  be  recovered.?,    2.  Whether    ' 

(")  11  Leg.  NewB,  2.  ;,,f  ,    '  • 

(»)  ST  Trtn»  J.  B<|x  r.G  6fe 
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dffol^L    ^   ""T  "^^^'^'^y  ^  8.  Whether  feiale  phin- 

or  for  both,  occasioned  by  fright  caused  by  the  UXr„; 

.'l^f  "?•"*"  ^    The  full  court  found  for  t>l!^S 

and   he  loca  Court  oflpeals  as  well.     In  vieW^fe 

lenete" S  ":S*  P'«^«^«»'^I  "^"^  aware  of.  I'q^ote   ' 
'^ZLt^^'^P^'"'''^''^^^^^'''  ^^^dships  .-"the  4e. 
-^'  Iv  fh«v  ^^7r*r^«  ^«^  a  ^^^  tri*l.  and.  conse<^uent. 

*  S;^^  "'*  "r  '""'^"'^  ^^^'^^  *^«'«  was  co,3ribu. 

,,  tory  negligence  on  the  part  of  the  plaintiffs.    The  rule 

the  Rolls  m  the  iVb«mg.  jy^//  (9  p,^b   d[^  ^  "'J^' 

of  ^ghgent  collision.    It  was  that  the  dainWe-  J^ 
b/ the  natural  and  reasonable  result  of  defSi^tW 

ffF  hr^!t7  ^''''^  *^'  '^*-  ^««o^ing  to  female  plain- 

Oft  and  thmkmg  they  were  going  to  be  killed  Dam- 
iges  *t,s,ng  from  mere  sudden  terror,  unaccompan*^ 
:isXT/  ?^r^*'  ^"J"^^'  '*'^*  occ;;.ioninra  i:^ 

^•:;Use  oi^thjngs  flowsjjm.  tlJ^ 

" ihTi'Ji     T'  ^"^^  **'**  ^y  ^«W. it  appeared  to 
their  loMships  that  it  would  lie  extending  the  liabUitr 

"Vl.'!!^^'^'!^'^   beyonf  what  th/liabilT^ 
,  ^.^P;^|j^n^^^^  NZnlyinsuchacas:^Ist^^ 

P^nt  M^nevery  case  wh^re  an  accident  paused  by    . 
:  ..  "?.^f  "^  bad  given  a.  perjon  a'  serious  shock  there 

"  S;^'       *    ^fffi«W%  whith  now  often  existed    in 
;^-gase.of  alleged^hysi^^  determining 

whe^^ilJiey  were  causedl^y  the  negligent  act.  w 

claims.    Couns^  for  respondent  was  unable  to  p«dui  X 
any  decision  of  the  English  cpurte  in  which  ui^n  su<A 

w«~.    xae  case  m  the  Supreme  Ootfrt  of  New  York  re- 
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"  ferred  to'' was  a  csase  of  palpable  ii^ary  to  a  iM^y;  fright- 
"  enedby  defendant's  violence  and  seeking  to  escape  Arom 
"  it,  and  was  like  Stuefby  v.  LancaAire  if  York  Bamoaif  Co., 
''  (L.  R.  1  Q.  B.  42).  .It  was  rehiarkable  th4t  no  pre(:e- 
"  dent  had  been  cited  of  an  action  similar  to  the  presMit 
"  having  been  maintained  or  eyen  instituted,  and  their 
;'  Lordships  declined  to  establish  sncha  precedent.  They 
".  were  of  the  opinion  tfiat  the  first  question,  whethiqr  the 
*'  damages  were  too  remote,  shonld  have  been  answered 
''  in  the  affirmative,  and  on  that  ground,  without  saying 
*'  that  impact  was  necessary,  they  were  of  opinion  that  the 
"judgment  shonld  be  for  defendants."  T, 

The  present  case,  moreover,  presents  no  special  features 
of  damage.  Plaintiff's  illness  was  not  marked  by  any  acute 
features,  and  the  dootor^s  bill  was  only  |10.  I  imagine  it 
to  be  an  obstetrical  fact  that  some  such  illness  and  ex* 
pense  must  at  some  time  have  become  necessary.  But  an 
enquiry  into  these  elements  becomes  fStnecessary  in  view 
^f  the  doctrine  adopted  by  the  Privy  Oouncil.  I  hav9  to 
judge  that  under  the  circumstances  of  this  case  damage 
produced  by  fright  unaccompanied  by  impact  or  any  ac- 
tual physical  injury  is  too  remote  to  be  recovered.  The 
action  is,  therefore,  dismissed  With  costs. 

•  *  '  <  Action  diamissed. 

Aug6  Sf  Lafortune,  for  the  plaintiff. 

'Girouardf  deLorinuar  ^  de  Lorifnier,  for  the  defendant.   : 

(J.K.)  •  ■•;      ■-:■:,.::;>  ■■-^'i-  ■■.:.■.■:::■■ -i ■'■ '■■': 
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{Aoi;«  DM  ELEOyiON8  OONTMTfiBS  D«  QofifllO  D»  1876.) 

.^'  ■■'.'■^''''    ■■■■  •  ■.  ■;  ••  '■     T':.  :  ■-  ■., :  .       ,."  ., 

-.    '  28  mai  1888. 

CWow  Johnson,  Tasohereau.  Lorakokb,  jx        .. 

•V  '  .    V^*^  BLKOnOW  PX  VESOIidRES. 

';       jilLli  v/LtJSSIEB,  et  BERNARD.  ^^^  ^^^  ^^ 
Mcte^^Mtr/A^,  A  Quaec-^Subsmution¥pmiom^^ 
'        '^JW^t  aun  retraxit.    -  ■^^:. 

Jpo*:~la  Que  pour  qu'un.  •ubftitetion  d«  p«Utiohii»lre  soit  n«nn<^ 
d^  lec«  04  le  premier  p«tiUonn.i«,  n^Uge  rX,^"^'^' 

dAMtr.  .IgnA,  par  I.  parti,  ell-mOme  et  non  par  «.n  procu.i«  S 

.     ^  WU  ae  oelto  came  et  la  coiteBtation  li««  nioitint  ' 


The  merits  of  the  petition  agiinst  the  return  ii  this 
as^  were  brought  before  uaon  the  1st  of  the  Ini^  and 
he  petitioner  not  appearing  When  the  case  was  «^iS 
he  respondsnt^ked  that  it  should  be  dismiss^;  ^dfn 

i«  vT;?  TT'  *^'*  "  ^^**  '*  ^^^^  have  b  eTo^ 
duty  to  do;  but  mention  was  made  of  a  desire  to  inl^ 
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vpHA  on  tha  part  of  an  oleotor,  though  no  intervention 
was  then  presented  ;  and  the  following  dajr,  when  another 
caMu  wa0  i)t(ihdr  ^fore  we  had'  given  judgment  in  this, 
Mr.  Pagnuelo,  instructed  by  Mr.  Wilfred  Bernard,  applied 
for  leave  to  intervene  on  ground^^of  alleged  corrupt  col- 
lusion between  the  petitioners  against  the  return  and  the 
respondent.  To  get  this,  hp  was,*^  of  course,  obliged  to 
aHk  mlso  that  thQ  case,  which  wa8  already  before  us  for 
judgment  on  the  merits,  should  b«  ditohwgdd:  from  the 
roll  of  f/^/iM-rf. 


We  have  to  look  merely  at  Mr.  Wilfred  Bernard's  peti- 
tion to  intervene,  as  it  appear^  on  the  fsce  of  the  papers 
presented  to  us.  All  we  ha  veto  do«.now  is  to  see  if  it  can 
be  admitted  subject  to  future  contestation. 

Now,  in  the  first  place,  there  is  really  no  petition  to 
intervene  at  all,  such  as  the  law  requires.    An  interve-''^ 
nant  can  have  no  greater  rights  than  the  original  peti- 
tioner in  the  case  ;  and  the  latter  must  sign  his  petition. 
This  is  required  by  the  text  of  the  statute  (sec.  22),  and 
has  never  been  questioned,  as  far  as  I  know,  and  the  per- 
son who  wants  now  to  intervene  understood  it  so  well  •' 
that  in  his  previous  attempt  to  intervene,  a  ihort  fime^ 
ago,  the  party  himself  not  signing,  gave  a  special  power 
to  his  attorney  for  the  purpose.    There  is  nothing  of  that 
sort  here  now ;  there  is  merely  a  petition  signed  by  Mr. 
J.  A.  Bernard,  who  is  a  young  advocate  prfu}tising  before 
this  court,  and  without  any  special  pofwer  to  sign  at  all. 
Then  the  law  requires  that  a  petition  to  intervene  should, 
before  it  can  be  received  by  the  court,  be  accompanied  by 
reasonable  means  of  verification  of  the  facts  it  alleges.  In 
the  present  case,  we  haveonly  a  most  singular  affidavit 
'  —not  made  by  the/party  who  is  said  to  want  to  inter*, 
vene — not  even  ^  one  haying  a  special  power  to  make 
it ;  buHjy  another  Mr.  Bernard— a  different  one  from  the 
Mr.  B.  who  asks  to  intervene— a  practising  attorney,  Mr. 
J.  A;  Bernard,  who  swears  very  vaguely,  not  to  the  facts 
in  the  petition  as  being  known  to  himself,  bat  as  having 
nnderajtpod  as  much  firom  others. 
Here,  then,  is  a  paper  representing  that  some  one 
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who  do«8  not  tign  it,  or  gire  tny  right  to  Mother  to  sign 
It  for  him,  want!  to  intervene,  and  to  mdelinitoly  prolong 
ra  election  caae,  and  who  will  not,  or  cannot,  wy  even 
that  the  allegationa  are  true  ;  and  I  moat  aay  that  it  strikes 
me  as  an  exceedingly  dangerous  thing  to  allow  any,  at- 

'  torney  of  this  court,  however  respectable  or  otherwise 
•nd  in  furtherance  possibly  of  the  most  corrupt  purposes 
of  one  political  party  or  another,  to  postpone  or  prevent  a 

.final  decision  of  axjase  in  which  the  public  is  interested 
••well  as  the  immediate  parties.  We  were  referred  by 
the  parties  at  thft  hearing  to  the  record  of  proceedings  in 
,  the  case  for  proof  that  everything  connected  with  the 
main  fact  alleged  must  have  been  as  well  known  to  Mr 
Bernard  months  ago  as  when  he  made  this  petition,  and 
we  heard  no  denial.  But  we  confine  ourselves  strictly, 
as  we  are  bound  to  do,  to  what  appears  in  the  papers 
presented;  and  we  fin4  nothing  to  enable  us  to  say  that 
they  ought  to  be  admitted  for  the  purposes  sought ;  and 
therefore  the  unanimous  opinion  of  the  court  is  that  Mr. 
Bernard's  petition  is  not  to  be  received. 

'    Tasohereau,  J.  :— 

Le  ler  mai  courant,  lors  de  I'ippel  de  la  cause  pour  au- 
dition au  mfirite,  le  p6titionnaire  et  se«  Irocats  6tant  du- 
ment  appel6s.  firent  d6faut  de  comparaitre,  et  14-dessu8  le 
d6fendeur,  parses  avocats, demanda  le  rejet  de  la  p6tition 
d'^Iection,  vu  le  dit  d6faut  du  p6titionnaire  et  vu  aussi  le 
dfefaut  de  prSuve.    La  cour  prit  la  cause  en  d61ib«r6 

Le  jour  suivant,  2  mai,  M.  J.  A.  Bernard,  avocat,  pr**^ 
tendant  occuper  pour  le  nomm6  Wilfrid  Bernard,  6lecteur 
du  comt6  de  Verphdres,  prfisenta  4  cette  Oo^r  une  requMe 
demandant  la  substitution  du  dit  Wilfrid  Bernard  aii 
pfititionnairetectuel  pour  poursuivre  efficacement  la  dite 
Petition  d'61ection ;  cetterequftte  est  signde  "  J.  A  Bemtfii 
avocat  du  requ6rant."  EUe  est  suivie  d'un  affidavit  dU 
m«me  M.  Bernard,  avoijirt,  lequel  est  en  ces  lermes  l^'Je 
"  connais  perronnellement  I'interveniint  et  je  sais  q^% 
I'  est  61ecteur  et  que  son  nomist  snr  la  liste  des  6lecteui8 
"  i>ilft  ditft  felootion,  ainsi  qn'i|  sppwHt-iyiiBtrfelectOfde  ^ 
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"  de  U  pMoiww  de  Belmil,  dam  1»  dite  division  ^leiitoralfj 
"  dont  j«  poM^o  ane  copi«  oer^A^i ;— qa«  1«  p^tition- 
"  naire  originairo  Alphona«  Faill^eiit  an  panvro  homme 
"  pea  aa  fait  dos  aftairtta  «t  qui  ^tt  uonaidM  g6n6ral»^ 
"  immt  oommo  6tant  au  prAt«-no^  on  «'ette  alTain^  |»ottr 
**  Abraham  B<!riinrd.  1«  caudidat  d^fait,  «\^>>ia  t^onnais- 
"  tance  peraonnello,  le  dit  Alphonae  Pail  In  a  d6<;lar6  de- 
.*VT»nt  moi  «t  devant  le  dit  Abraham  Ikrnard  qae  o« 
"  dernier  ae  aervait  de  aon  nom  dans  la  can 

"^pour  aea  fins  perRynnellea  ;  je  Nais  croyabht 

^ "  par  dea  pi>rm)nnu8  peraonnelloment  au 
gL^  a'eat  paa86,  et  je  oroia  sincArement  qae  la  pr 
'*  iation  d'6leotion  a  6t6  r6gl6e  entre  lea  partit 
"  somme  d'argent  et  qae  tons  lea  faits  mentionoil 
?f     "  reqa«te  qai  pr^cide  *Ront  rrais." 

^Mjm  all^gationa  de  la  reqaAte  elle-mAnl0  aont  en  sabs- 
r  tance  oomme  Bait :  Qae  le  reqn6rant  eat  6lectear  dfimeht 
qnalifi6  ;  qae  la  petition  d'6leution  en  o*>tte  oaaHe  alUga« 
dea  mancDayrea  corraptrioea  commiaea  par  le  d6fendeur 
et  aea  agunta,  et  demande  I'annulation  de  I'^lection  et  la 
d^aaliiication  du  d6fendear  ;  que  le  p6titionnaire  a  fait 
son  enqu^te  et  proav6  lea  all^gkions  de  aa  petition  ;  quu 
deplaa  il  a  prodait,  le  8  ddcembre  1887,  ane  d6plaration 
aign^e  de  aa  main,  admettant  que  dea  manaBayref^raadu' 
leasee  de  nature  k  annnler  son  election  ont  6t6^commiseB 
par  certaines  personnes  qui,  d'aprda  la  preu've,  6tai«nt 
l^galement  ses  agents  pour  les  fins  de  la  dite  6le<;tioa ;, 
que  cependant  par  une  transaction  inter  venue  a  Montreal 
le  ou  vers  le  8  ffivrier  1888,  le  dit  p^titionnaire  et  ceux 
qui  ont  le  contrdle  de  la  dite  petition  d'dlection,  par  eux- 
mdmes  et  par  leurs  agents  autoris^s,  ont  consenti  et  se 
Bont  engages  ill^galement  et  frauduleusement  envers  le 
d6fendear  k  abandonner,  moyennant  une  aomme  d'argent 
considerable,  la  pourauite  de  la  dite  petition  d'^lection ; 
qae  le  p6titionnaire  lui-mdme  n'est  qn'un  prdte-nom  pour 
Abraham  Bernard,  le  candidat  d6fait,  qai  a  fait  faiie  lui- 
mdme  toutes  les  procMnres,  a  fait  les  ddbourste  reqais, 
employe  les  procurenrs  et  foami  le^dfipdt  vouln  park 
loi;  qae  le  dit  Abraham  Bernard  a  aatorisfi  et  consenti 

. — a . : . — : 
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r„?  '""'^"°»/'*^'J«»^«l*  petition,  moyennant 

JiM  U  remiiie  dune  .ommii  con.id*r.bl«  d«  frd4  «U6  |« 
ait  Bernard  ^avU  4  MM  Meroior.  B«.a«,leil  et  Marti- 

n^Hv  "  r'^^'^'T""  ^•~  1»  ««nie-f«on  dam, 
/petition  d  /;le<;iion  aiJt<irieur«,  pliu  mtmi  lea  frai>  .!«  U 

/p.^^ate  petition  d'Jtion  ,««'le  d.frdeiT.W^ntJ 

Apayer ;  qa'an«it6t  JprA.  cetto  tran-a<  tion.  lonquZ  du 

^tiuonnaire  a  ,U  d^lar*e  clce  at  qne  .ub.*quom«,e„" 

r li^  a^:"^''!#'"'''f "  en  <x>ntre.pr,uve  poar.au- 
ITmS!  'PP^'^fi^^;  qieleadipositions  de  Tenqu^te  du 
P«  tionnaire  n'ont  pa.  m  produite.  au  doMier.  et  que  le 
P^t^onnaire  la.-m*Jne  n'a  paa  oomparu  4  raudition VJe 
de  la  petition,  dan.  le  bat  de  la  faire  renvoyer  par  d6fau1! 
;i-n.,  U  dIJ.  p^Ut^^  LL^^ 

la^T*?*'*"/?  d^fendeur.  pr6.6nt.  en  Oour  lor.  d6 

™»;^tt'r    "'f  ^"^""^'^  ^*"*»^«  d'interveution  et  de   V 
sabatitution.  .'oppoaerent  k  .a  rtception,  et  le  tribunal « 
ma.ntenant  ,  d^c^r  .i  cette  demande  l^ut  et  do^lJre  ' 

?rt>tre  loi  provinciale  de.  Election.  conte.t6e.  (88  Vict  ^i^ 
ch.  8^  permet  la  subatitution  d'pn  pfititionnaife  uouveau 
pfititionnaire  originaire  dan.  deux^  bien  dMui.- 
Fa  Lor-que  la  pfitition  e.t  di«^ntina6e    .u,-  demand^ 

iTntrn      i^*^^^^      »««ette  Officielle  de  Quebec  feonya^ 
1  ntention  de  d,.continuer  la  petition,  et  informant lepu- 

ftite.    Alor.  toute  perwnne  qui  aurait  pu  &ice  une  o^ti- 
iionconre  l'61ection  pourralnumder  d'^T.urti?! 

I08rr.n"lr  '*?*"'  ai«.>ntinuer  (.ection.  95^ 
108) .  2o.  «  le  pfititionnaire  n^gtige  on  t^uie  de  proc6der  * 
le  juge  ou  la  Cour  .ai«e  de  la  cau.e  pi™  permeZ^^  t. 
une  ou  pluaieur.  peraonne.  d'etre  «»b.titu6e.^mmel^ 
titioanaire  (aeotion  104).  ^'mme  pe- 

P  eat  ftTident  qu'ici  le  premier  0  na  ..  jp^^^tir  pw. 
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II  n'y  a  pas  eu  de  deinande  formelle  de  di8Continaatiqi|i, 
aucai^  avis  n'a  H6  doiin6  an  public ;  au  contraire,  c'est  le 
p^titionnaire  qui  a  lui-mdme  ittscrit  la  cause  au  m§rite. 
II  a  proc6d6  ju^qu'd  la  fin,  et  s'il  a  fait' d6fant  de>  compa-. 
y  raitre  lors  de  raudition  de  la  cause,  la  seuld  prisomption 

qu'on  puisse  tirer  de  ce  fait,  et  j'^'outpraiVlasetlle  prS* 
somtptiQU  qui  s'i^npose,  est  que  le  p6tiii]t>hiiaire,  voyaiit  sa 
preuve  insufBsante  et  sa  cause  d68es{]N|r6e,  a  crjQ^.^^ymr 
s'abstenir  d'encourir  des  frais  additibnnels  et  Wnside- 
-^-  rabies,  tols  que  ceux  de  rimpr^ssion  dela  preuve  et  d*une 
plaidoierie  oj'ale  inutile,  ce  dont  on  pourrait  plutdt  le  f6li- 
citer.  ,-    ,  ^■■■.     .*^.' ■  -     ^■■\.     •  "■  „  V  •  ..-..■^■-. 

Mais  le  second  cas  prfiru  par  la  loi  se  presente-t-il  ici  ? 

'        Les  allegations  dela  requdte  pour  substitution  seraient 

suffisantes  pour  faira    pronpncer  raffirmative,  et  nous^, 

croyons  que  mdme  apres  que  la  cause  a  dt6  mise  en  d61i- 

b§r6,  si  rintervenant  apris  avoir  satisfait  dtqutes  les  exigences 

de  la  loi 'Quant  H  l' admission  de  sa  reqU^ie,  d6montrait  au  tri- 

.    bunal  qu'il  y  a  eu  ooUnsion  entre  le  p^titionnaire  et  le 

dSfendeur,  et  que  par  iB]^ite  d*un^i|[iaroh6  ill%al  fait  entre 

eux,  la  petition  se  trouve  vii^nellement  abandonnde,  il 

I         serait-impossible  de  rofuser  li^  substitution  demand6e. 

Mais  ce  n'est  pas  tout  que  de  faire  des  allegations  suf- 
fisantes en  loi.    L'intervenant  qui  veut  dtre  substitu6  elst 
4|i      »  . ,     par  la  loi  sujet  aux  m^mes  responsabilit^s  et  aux  m6mes  , 
obligations  dcj  procedure  que  le  p6titionnaire  primi(if 
(section  100).    Ainsi  la  petition  d'6l6ction  ne  peut  dtre^ 
sign^e  qiie  par  le  p6titionnaire  lui-OK^me  (seiction  22).  J 
Son  procnreur  ad  litefn  ne  peut  signer  pour  Ini.    Un  p^ti- 
tionnaire  nouveau  qui  veut.  dtre  substitu§  &  I'ancien  est 
incontestablem^nt  assujetti  a  la  Bd^me  obligation  de  f<igner 
sa  propre  tequ6te,  qui  fist  de  fait,  uke  nouvelle  petition 
d'election,  puisqu'elle  e^tru^e  les  mdmes  obligation^  et 
responsabilites.    G'est  une  obligation  priliminqire,  qui  doit 
6tre  observ6e  k  peine,  de  ufiliite  des  procedures  comxn.eno* 
cSesen  violation  de  cette  Hgie.  # 

X^jatervenant,  dans/le  cas  actuel,  n'a  pas  sign6  sa  re- 
quite.   Son  pretendii  procureur  oc/  AVem' I'a  signd  pour*. 
li|i.    II  n'avait  pas  le  droit  dft  le  fairft,  pnp  plnw  qn'll  ft'an- 
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Wit  pu  signer  pour  son  client  ime  pfiUtion  d'filection  On 
pourrait  ajouter  que  la  cometitution  de  procureur  est 
exig6e  tant  par  I'usa^  que  par  la  jurisprudence. enma- 
tieres  d'61ectio«8  co^p^.  Id.  pa»  de  fbnstitution  de 
,    procureur.  .  .        - 

Une  deuxieme  rai«>n;:fatale  k  i'admission  de  lareaudtr" 
estjue  I'affidavit  donn6  au  bas  d'i(^lle  et  que  je  viens  de 
hr^est  to,^t-A.fait  vague  et  insuffisant.^  M    Card 
avocj^t  qui  donne  cet  affidavit,  se  borne  k  dire  qu'il  est 
croyablement  informfe  qm  la  contestation  a  4t€  r^Ue  entre 
«  parties  pour  une  somme  d'argent,  et  que  torn  les  faits  mm- 
.,  iwnnisdans  la  requite  simt  vrais.    La  seule  chose  que  M 
Bernard  affirme  6tre  k  sa  connaissance  personnelle  est 
que  le  p^titibnnaire  Faille  aurait  d6clar6  devant  lui  que 
iecandidat  Bernard  sesejrvaitde  son  nom.    Le  fait  d'etre 
un  pr6t^.nom  n'impliqu^as  I'idfee  d'un  marchfi  ill6gal 
et  ne  fait  pas  prfesumer  H^^ndon  frauduleux  de  la  con- 
"testation/  ,.  *  .  "" 

Sur  un  serablable  affidavit,  relatant  des  oui-dires  et 
sans  m6me  indiquef  leur  source,  ilserait  difficile  pour  le 
tribunal  d  ordonndr  la  simple  remise  d'une  cause'dans  un 
cas  ordinaire.  :  »"» uu 

,  A  pliis  forte  raison,  serait-il  impossible,  pour  la  cour 
de  permettre,  sur  un  semblable  affidavit.  I'admissioii  d'une 
requite  demandant  la  substitution  d'un  nouveau  p6tition- 

naire.  lorsque  la  cause  est  en  d6lib€r6  au  m6rite.  en  6tat 
ddtre  jug6e,  et  lorsque  le  d6fendeur  a  des  droits  acquis 
par  le  fait  qu'il  a  finalement  sottmis  sa  cause  au  mfirite 

Le  procureur  de  1 'inter venant  uqus  a  fait  remarquer 
t|uil.y  avait  dans  le  dossier  d'atitres  affidavits  produits 
au  soutien  d'und  demande  ant6rieure  de  substitution  faite 
pafle  m6me  intervenant,  faite^evant  le  juge  instructeur 
sur  laquejle  il  n'a  pas  6t6  proo6d§,  et  qui  a  de  fait  6ti 
aba^donnfie.    Oette  premidre  requfete  n'est  pas  une  pidde 
du  dossier,  n'ayant  janiais  6t6  repue.    L'intervenant  n'est 
partieauprocesque  lorsque  son  intervention  a  6t6  dument 
re9ue  et'signififie.    Ses  procedures  jusqu'alors  sont  des      * 
!-?!Tt°^^^f^  qpine  penventetre  pris  en  considfera-  , 
tinn.    X^ affidavits produitr wrBOtttlgsde  ^tte premiere"" 
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reqndte  ne  forwent  pas  {i^wi  partie  dn  dossier  de  la  cause 
que  la  requdte  elle-tadme  et^iipiis  ne  poavons  nous  en  oc- 
cuper.  Ces  affidfavits,  d'ailleuts,  si  nous  pouvions  ^'les 
prendre  en  consideration,  n'ont  trait  qu'^  des  declarations 
faites  par  un  tiers  au  ^roeds,  savoir  par  le  candidat  d6fait. 


aucunement  le  p^ti- 


J^braham^  Bernard,  et  n'impliquefit 

tionnaire  et  le  d^fendeur,  seules  parties  en  cause. 

Sur  ce  premier  point  de  radmiselibilite  de  la^fequdte 
pour  substitution,  le  tribunal  est  tinaniine  4  dire  que 
pour  les  raisons  que  je  viens  de  dpnner,  la  requMe  ne 
pent  etre  ni  ref  ue  ni  produiie,  et  le  jugement  de  la  cour 
est  k  Keffet  qu'elle  n^e  spit  ni  repue,  ni  produite,  ni  enre* 
gistr^e  comme  produite. 

Au  m^rite^  de  la  cause,  M.  1^  jtfge  Jioranger  ei^tld'opinion 
que  reiection  devrait  dtre  annulSe,  attendu  q|i'i|  existe 
au  dossier  une  declarati<>n  signSe  par  le  d6fendeur  k  Teffet 
que  des  manoBuvres  frauduleuses  auraient  6f64ikaygu6es 
parses  agents  fit  I'election  dont  il  s'agit,  et  qu'il^*6tait 
pas  au  pouvoir  du  d6fendenr  de  retirer  plus  tard  ct^f^ 
admission,  ainsi  qu'il  I'a  fait. 
-    Le  dossier  r6vele  les  faits  et  proc6d6s  snivants  :    *      ^,  ^ 

LeSd^cembre  1887,  4  la  >|iiite  de  deux  s6anci»s  antf- 
rieurei  Gonsacr^es  &  rexamen  d'un  grand  nombre  de  t<§- 
moins  du  p6titionnaire,  le  d^fendeur,  menace  d'une  lotague 
enquete  et  desirant  y  mettre  £in,  et  eviter  des  frais  consi- 
derables et  ruineux  pour  tons,  sons  nbtre  admirable  sys- 
tdme  de  <^ntestations  d'eiections,  offrit  k  son  adyersair^  uh 
compromis  honorable  sous  la  forme  de  la  declaration  %ui- 
irante  signee  par  Ini^eme :  •  < 

--  "  Le  defendeur,  pour  eyitdr  des  tlniis,  ofl^  de  qpnsentir 
"  4  ce  que  jugement  Wur  lapresente.  petition  interyienne 
"  declarant  I'eiection  dont  il  s'agit  en  cette  cansei  nulle 
"  pour  des  manoeuvxes  jfitiuduleuses  commises  par  des 
'*  agents,  mais  proteste  et  declare  que  les  dites  muMBUvres 
"  ont  eu  lieu  horn  de  sa  connaissance  personnelle." 

Sur  la  remarque  du  juge  instructenr  que  cette  admis- ' 
sion  pechait  par  la  forme,  offhmt  de  faire  une  admissimi 
stins  la  faire  enltealite,  le  defendeur  sigha  le  mdme  jour 
le^dodpaent  suiyaut :  ,     •  \  " 
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Le  d6fe*ideur  admet  que  d^s  manoeuvres  frandnleuse, 
^^^tnr^kanrmler  son  Election  ont  6t6  commises  par 

leD^ent  ses  agents  pour  les  fins  de  la  dite  flection.  iSis 
eles  dites  mancBuvres  out  eu  lieu  hors  de  sa  connais- 
san#  personnelle." 

$      Cette  admission  du  d^endeur,  offerte  en  vtie  d'ttn  com- 
promis  pour  6viter  des  frais  et  pour  mettre  fin  au  pro^^s 
ne  m,t  fin  qu'^  la  stance  d^  8  d6cembre;  le  p6titionn^^e 

suMf,"^^*"'''  ^^  P^^^^^^^^ire  dficlara  voTiteir  pixK^Mer 

mani«  rr  '^'''^''r'''  ^'  «»' P^^tion.  savoir  kde- 

tTcmt  r   f '''"n' ''*"^*^'**  ^^^*"'  et4ad6qualifica. 

^Z^  f^fe fde«r-    Q'est  alorsque  le  dtfendeur  fit,  signa 

t^oduisit  le  retraxit  suivant :  "  Le  d6fendeur.  pour  6vtter 

"  feTtiriT?  f'l'  ^'  ^"^«^"*«^  I'annulaLn  de  it 
lectioa^  dont  ,1  s'agit  en  cette  pause,  pour  des  manoeuvres ' 
"eus^s  comniises  par  des  agents,  mais  l^^mZ 
na^re  ayant  refus6  d'a^cepter^  cette  off-re  et  d6clar6  qu'il 

"  cett?  ffi!  r"^  *  -^'""^^'^^  ind6pendamtnent  de 
<4el?^;^^'^?r'**^*  dans  toutes  les  conclusions 
"  tnT  ^  T  '  ''  ^H  ^^f-^d^^r,  vu  la^te  dficlamtion 
"  temenT  Tf  ^'  ^'^offres.  retire  le  dit  consent 

"  dliTf-^^-  ""^"^W^^^  offen  et  persiste 
"  ti^L"       /^    •  '''*"*  *o«<^^ll6gatidns  de  la 

VCe  r^  dAinent  PToduitet  communique  cour  i 

£^^jr=^!j!^*r-^-  -  <^"iers:sa:: 


m^^t^^t  f- "•'"uuiinire,  ces  aernien 

e^ui 


«,.«*  J»     — --~^^-.  wutro  la  proauction  de  oe  i 
bS^iS  T  y^^'  ^'  ^^"^^  ^  hnitaineSfonr 

nrnJli!  A  '  ^^  J*''''*^'^  ^^^8'  ^^  p6titionnaire  a 

S  i4r  LedlL^"''  *  finalement  declare  close  Z  8 
''7^!/^?^-  .'^,d6f^deur  a  proc6d6  k  son  enqudte les  20 
et  21  ftvner  et  I'enqudte  fut  alors  d6c&r6e  clL  le  part 
t^  "^  ''  "^^^  '^  P^titionnaire  inscrivit  la  J^S 
La  conr  est  ^nanimft  h  dfrlntnf 
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tant  pas  admise,  etle  p6titionniiire  et  J[«,d6fendeuT.  restalkit 
seuls  c^  cause,  le  seal  ,d6fatit  du  pd^tiiionnaire  de^compa- 
ryfre  k  raudition  d'e  1(^  cause  i'e&t  pas  antoris^  )»  tri- 
btinal  &  renvoyer  la  petition.     Nous  devions  prendre  con* 

r  naissance  da  dossier,  eft  voir  sija  preuxe  jastifiait  on  non 
ranhulation  de  rslection.    (^'jest  ce  qtfe  nous  ^vons  fait. 
"De  prfeave,  il  n'y  eh  a  pas  4q  prodnite,  et  (lomme  je  I'ai.. 
dit  en  cbmme)i9ant,  ce  d6faat  de  la  p^^rt  da  pMitionnaire 

^de  prodnire  sa  preuve  et  de  comparaitre  A  I'aadition  de  la 

*«a«se  tt'entraiile  pas  la  prdsomption  d'an  conce;tt  fraa* 
daleox  entte  les  parties.    La  seale  prison]  ption  a  ti^er,  7 
celle  qui  s'impose  natarellemeut,  ^^ast  que  le  pi&tition'  ^ 
naire  a,consid6i:§  sa  preatrd  insa£Bsante.et  n'a  pas  cra'de-  „ 

"voir  la  prodaii*^  o'est  cta'il  a  -^u  sa  cause  d<&iie8p6r6e  et  n'a 
pas  era  devoir  la  soutenir^  Taudience. 

A  d^faut  de  preuve,  iljp- aVaitVp'ette  admission  subs% 
qiiemment  i«tir£e.  O'est  le  seal  point  sur  le^uel  le  tri'^ 
bunal  soit  partag6  d'opinion.  I^  majority  d  e  la  cour  croit 
qu'une  admission  de  fa^ts,  tant  quWle/U'ecit  pas  aceeptde 
par  la  partie  adverse,  pent  tonjours  dWi^tirfie,  ^t  qu'A 
cet  dgard  il  ^'y  a  pas  de  distinction '4.  fai  re  entre  une 

;  cause  Wdinaire  et  hne  cause  d'^leestion  ccnf^st^e  ^  qu^ 
dans  Tesp^ce,  radmissiqn  defaitsdu  defend eur  a  6t6faite 
dans  le-but  de  mettre  fin  au  litige,tet  &  tout  le  litige ; 
qu'elle  a  6t6  faite  dans  un  but  hohofable ;  du'elle  n'a  fs& 
§t6  acceptde,  mais  au  contraire  r6pudi6e  pa'r  le  p^titioQr 
naire^'qui  a  pourtant  voulu  s'en  pr6valoir/.tout  en  conti- 
nuantle  proems,  ce  qu'il,  n'avait  pas  le  dt>oit  de  vfaire  en 
loi,  en  honneur  et  ^n  6quit6  ;  qne  l^wendeiflitltirait  le 
droit  de  retirer,  comme  de  fait  il  a  retire  cette  admissicm, 
voyantqu'elle  n'6tait  pas  accept6e  pour  le  but  qui  Va.ifit 
motiv6e;  que  le-p^titionnaire  a  eu^  connaissaitce  de  ci 
rdraxit,  fait  et  produit  co.ur  tenaifte ; .  qiill-  n'a  rien  fait" 
pour  protester  tx>ntre  ce  document  important,  oil  pour  le' 
feire  mettre  de  c6t6  s'il  §tait  illegal ;  que  de/ffi^it  et  vir- 
tuellemeut  il  I'a  ^acCeptfe  et  s'y  est  soumi^,  mpo^da&tiL 

ion  enqudte  comme  sj  ce  retraacU  axait  toute  samaliehr ;  que  • 
sous  ces  oircoustancea,  le  retraxit  faisaufi  11^  vljn<iu;cept6e 
de«  parties,  .^admission  ant^rienre  est.  ce^6e\n'«voif 
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Ittctme  preure  testimoniale  n'6tarit  done  produite  au 
doss  er   et  aucun«  admission  n!j  restant,  il  nV  a  qn'nne 

=  f'  ^^"?!;  T^':  ■■  «'-*  J«  «yet^e  la  petition  It  1^^ 
t  en  de   'election  du  d6fendenr.  avec  d6pen«  contre  1^2 

>  jitionnaire.  sauf  |nx^6jA  adjugfis  durant  I'instanr  J 

^  •"    LoRANcniR,;r.:^    7^:^.    V  ' .      '•'  ,,       .  .  "' 

l^i^  '°"T'!  ^*°'  ^'^P"*^"  ^'^  jugement  qui  concernel^ 
la  demande  de  substitution.     Oette  demande  :^st  si«fn6e  ' 

rS^^T''"*'  "^''"^'  ""'^  muni  d'une  autorisaUon 

dS  aW!  •'"  "'^^^'^^ec  la  majority  de  la  06ur  q^'elle 

^devait  6tr^.comme  la  petition  d'6lection.  sign6e  par  la 

L'affidavit  au  soutien  de  la  demande  est  celui  dn  pro- 
cm^r:  Oela^nW  pas  suffisani  Wprocureur  ne  ^ut  . 
jurer  que  sur  la  fo,  des  instructions  qui  lui  ont  6t6  trVns- 
mises.  et  dans  un  cas  ordinaire,  cet  affidavit  serait  jug6 
msuffisant  m6me  pour  la  remise  de  la  cause.  II  e'agit  de 
sub^tituer  un9  partie  1  une  autre  dans  la  cause,  etUfaut 

Po^rautonsercette  substitution  plus^elesermentd'nn    , 
procureur  qm  se  croit  bien  inform6  sur  les  causes  qui  116- 
,    cessitent  ce  proc6d6.       "  .♦  /  ^ 

,(^\tr^^''^  «*  demande  sur  la  section  • 
104  deOkcte  des  contestations  d'§lection,  qui   se   rap-- 
porte^a»8  de  refus  oude  negligence  de  proc6derde  la 
part  de  1  une  des  parties.    Or  cette  demande  doit  6tre  ac- 

tTn^iT  !  "^f '*''"^''"'^""*  c6dform6ment  Ala  sec- 
tio^  109  du  mfime  jcte,  et  ce  caationnement- n'est  pas 
mdmeoflTert. '  iSi^~ 

J^au  Write  lajgB  de  la  petition  d'61ectionlRe' 
troKVe  dans  une  posilHBai^renii^o  2Liu  a^  1  -^7/ 
AaU  n^«       »**        ^ff^'  ^^  ®^^^®  de  la  maiont6 

de  la  Oour.    Mes  sava^s  coll||ul^'ont  pasjiitottdu  la 
prenve^t  ils  out  4  jug^r  1^%^^^^ 
wftmiseisur  un  dossier  qui  nfJoiitient  pea  iMee  dtf " 
Mt^  Pi^ye.    Ilsyont  declarer,  vn  I'absende  de^notes 
que  le.p6titionnair^'a  pas  pronte  Iflw  al^nfci^o  aa  u6 
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f)§  A  TenquMe  comme  jage  de  rinstraction 

ib  puis  pas  en  dire  autant ;  car  on  a  prouv6 

d^e  corruption  suffisants  pour  annuler 

[itendieUr  en  a%it  TadmisBion  sous  sa 

,  aif'cours  de  cette.enqudte  ;  cette  admis- 

est  consignee  4u  procds-verbal  de  la 

Idu  dossier  sbumis  au  d61ib6r6.    Elle  a 

iyie  d^xxn.retraxU  trois  jours  apr^s ;  et  Ton 

ofs  de  Tauditipn  de  la-<cause,  qu'elle  doit  Hre 

me  non  avenue:.    La  raison  que  1  on  donne 

.quBfiettis^iKdnlission  a  6f6  faite  dans  le  but  d'6viter 

8  frais  ult6rieurs  et  sous  la.  condition  que  le  p^tition- 

naire^e  proc^derait  pas  plus  loin ;  que  le^  p6titionnaire 

ayant  conti^^  son  enqudte,  le  d^fendeur  6tait  justifiable 

de  retirer  son  aveu  ;  qu'il  y  aurait  injustice  et  surprise,  si 

on  le  toumait  maintenant  contre  lui. 

hi 

Telle  n'est  pas,  suivant  moi,  la  position,  et  la  void  ezac- 
tement>  ainsi  que  I'indique  le  dossier :  Le  8  dScembre, 
apres  I'audition  d'un  tSmoin  qui  avait  prouv§  unfait  sttl- 
6sant  pour  annuler  I'dlection,  en  admettant  que  le  cor- 
tnpteuT  eut  6t6  I'agent  du  d^fendeur,  ce  dernier  a  produit 
la  declaration  suivante :  "Le  d^fendeur  pour  6viter  des 
"  fra'fe  offre  de  consentir  d  ce  qUe  le  jugement  sur  la  pre- 
"sente  petition  intervienne,  declarant  I'^lection  dont  il 

s'agit  en  cette  cause,  nulle  pour  des  manceuvres  fraudu- 
"leuses  commises  par  des  agent^^  UMJI^  proteste  et  de- 
"  clare  que  les  dites  man<;i^uvres  ont  eu  lieu  hors  sa  con- 
"  aaissance  personnelle."  Oette  declaration  -  n<^.  cqntenait 
queroflpre  d'un  consentement  et  etait  insuffisante  ;  elle  a 
6t&  siiiyie  de  la  suivante  qui  a  6t6  regulidrement  ent^ 
durant  la  m6me  stance  dans 46s  minutes  de  la  Cour  :  "Le 
"  defeitdeur  admet  que  des  vma:noBuvre$ !  fialrf^euses  ^e 
"  natulf  a.  annuler  son  6lect^^mm§lk  (ifxwmBi^^u  cer- 
"taines  personnes  qui,  ^'^j>1li^  la  preuve/4b^ie^%gale- 
"  nl^t  lies  agents  pomMfs  fins  de  |^  dite  election,  mf|^ 
)8  dites  manoBuvriS  ont  en  lieu  io 
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sance^ 
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nier  de  la  stance  dutrois^  d^cembre,  sauf  la  taiaibti  de/ 
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dix  tfimoins  <,!,«  le  p6titionl,aire  avait  aaaignfes  et  qu'il 
ZIT^  '"T^  '  ''  *"*  ^"'*'^  *  ^*6  •y^"™*^  ««  «x  d« 
jour  le  p6titionna,re  a  d6clar6,  et  le  fait  appert  6galem«nt 
par  les  minutea,  que  nonobstant  li  dficlaration  da  trois 
dficembre  ,  entendait  procMer  sur  lea  autrea  concluaioi^ 

Unm^lation  de  I'filectioa,  la  d^ualification  du  dfifendeu; 

'  Zll''i?  ^T.'^''  ^PP°«»«*.'e  «>mm6  Abraham  Ber- 
T  ^'^^«^»^»o'»  de  l'61ectipn,  il  ne  ppuvait  plus  6tre 
^  question  4  renqu.te.radmis«ion  du?6fendeur  ven  ^ 
de  r6gler  le  point ;  c'6tait  done  sur  les  iutree  parties  de  la 

'      et7o™       r.^'  Pf  tionnaire  doclarait  vouloir  pr'^er 
prSr  7^^^f\^^  '"^^  ces  deux  poinfs  qu'il^ 
Sir  d««  f  *      '"'^'^'^^^^^t  pour  arriver  A  cette.fin/ 
^ni^L  I'll    ;     ^""^  *"T^'  P'*  ^^-^^'^^  ««™  A  f«i«e 
cation  du  d6fendeur  et  la  reduction  des  votes  enxegistrfe 

n  ressort  des  faits  ci-dessus,  et  le  procds-verbal  derins- 
^ct,on  de  m^rne  que  les  admissions  du  d6fendeur  qui 

-  Zn7        "^L  ^  ^^"^^'^^'^'^t.  q«e  la  declaration  du 
d6fendeur  a  6t6  faite  au  cou«  de  la  preure,  sans  con" 
dition  m  entente  avec  le  p6titionnaire,  que  ce Temper 
ne  p,oc6d.ra,t  pas  sur  les  autres  chefs  de  si  petition     U 
d6fendeur  savait  fevidemment  que  le  fait  prout6  ne  pou^ 
vai  pas  are  contredit.  et  pour  6viter  les  Jis  de lapIC 
de  lagencedi* partisan  incrimin6,  il  a  admis  que^tle 
agence  6ta,t^pK>i,v6e.    L.  p6titionnaire  n'a  prreTjs6 
d  a^epter  cette  admission  ainsi  que  le  fait  voir  s,.  dficTa- 
ration  motIv6ed^  six  d6cembre;il  a  fait  entente,  il  est 
^  vrai,  trois  t^moms  que  le  m6me  partisan  aurait  6galement 
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^LttlS^'T:'  de  im>uver  I'ageiice  avec  I'acte  de  cor! 
ri>pti<^iiui-in6kne«^,  /  ^  - 

Kn  Tj^fiifi  It.  d^aratiya  du  imJUr  art,  dans  mon 
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opinion,  reside  inaitaquabl^,  nonobiltaut  le  retfazit  qjn'il 
en  a  fait  sous  \e»  circoBfltances  quo  je  viens  de  relator ;  elle 
est  au  dossier  et  elle  constitue  nne  preuve  sUffiVante  poar 
annnlor  son  C'lectton. 

Le  p6titionnaire  n'a  pas  oompara  lore  ^e^Vabpel  de  la 
cause  &  Taudition,  et  je  ne  crois  pais  qne'|a  'm%Krit6  de  la. 
Conr  interpr^te  cette  abstention  comme  un  dMi8temeni>' 
on  une  discontinuation  de  Sia  cause  ;  autremen  t  ce  'serait' 
lui  permettre  de  faire  indirectement  ce  j^ue  la  loilui'd6r 
fend  de  fairo  diiftsctement,  et  reconnaitre'.'qu'il  est  permis 
de  discontinuer  une  cdntestation  d'6lection  sfnar  la  per- 
mission dd^guge  et  les  avis  pr^^alables  quo  le  p  ujblic  a  le 
droit  de  recevoir.  Le  si|enoe  comme  Tabstebi  ion  dela 
partie  k  TandiencV,  dpivent,  jttsqu'ik  preuve'du  contraire, 
dtre  attribuSs  k  des  motifs  legitimes  et  ezeMpti^  dd.blAm'e ; 
et  la  C^ur  doit  mettrd  k  I'examen  du  dossier  le 

«     m6rite  toate  cans^^,  plus  particuUdrement  celles 

portent  uii  int^rdt  pii'blic  et  ne  sont  pas  sous  U  contfdle 
\  excIusijT  des  parties  en  litige.  .  "  « 

AjiimSe  par  la  pens^e  de  ce  devoir,  la  Oour  a  soigneuse- 
ment  ezainln6  la  procedure  et  toutes  les  pieces  du  dossier 
inc^m'piet  qoi  li;ii\pb^6t6  soud^is  \  j'ai  le  malheur  de  ne  pas- 
interpa4t^r^^ce  dosi^iiar  de  la  jaiha:^  manidre  que  mes  sa- 

^  vuits-^colldgneJls.  O^la ,  s|explique  sans  doute  par  la  c6u- 
iiA^^gande  perso'nnell^  que  j'ai  d^s"  faits,  connaisslnce  que 
le  jugo  instructeur  dolt  rkScei^sairement  apporter  au  di^li- 

;     b6r6,  lorsque  plus  tard^il  f«t^jpart\e  du  tYibunallsaisi  du 

^   :  m6rite  -de  la  cause. 

Je  me  veis  done  oblrg(§  d'entrer^oh  dissentinjient  sur 
tef  jugement  qui  renvoie  la  'p6titio&  <l^0c^ion. 
,      ^.         '      »  ;,       \,..      ,     ■i^:-C_     " 

Johnson,  J. :— ' '  -i^ '    .;„;  :^.-^  1 . ■■  t  ,.■ 

The  intervention  having  been  unanimously  refiksed  ad- 

/  V  mission,,  and  the  leafned  ^udg^  having  stated  I^is 

U'ij'J^  dissentinig  from  the  jndgmeni^on  the  merits,  imd  for 

''    »;i  holding  .|hat  the  election  ough|^«>e  avoided,  it  Remains 

'f<>r^me  to  give  the  judgment  <Jip»  court  upon  the 

t^"  ciase  as  brought^efor^  us  by 

;^  » First,  itiis  dew  that  there 


whole 

the  petitioner's  inscHption. 
is  in  this  case  neithejr  with- 


1 


,~*Tk: 


'ir 


^ 


> 


J'f^  _ 


tinient  sur 


SUPEBIOR  (X)UBT. 


m 


frar?'  Tr^^^'V^'  "^^""^  »« -proceed     6ttjhe  con- 
ZTZ\x  "  withdrawal,  which  could  only  be  done 

with  Ae  couBent  of -the  court,  the  caae  is  here,  and  suffi- 
cd«i^  ^riu'^'  ^*'»»o»  of  all  the  judge.,  ta  be  do- 
.cHied.and  it  has  actually  been  decided  by  one  of  them 

^^A  lu^'Tu'"'^  '^'  ^*"^"^"'  "^"^ » •»^«*  to  be  d^: 

"  Aato'flT"'T'°,"*'^°^  dismisainethe  petition, 
tab!  kT^^k  '''i,f''"*  to  ^proceed,  it  cannot  be  said 
to  be  that  either.  There  is  no  neglect  or  refusal  to  pro- 
ceed when  a  party  inscribes  his  ca^e  fqc  hearing,  and  the 
proceeding  he  takes  is  efficient  for  enabling  therurtto 
pronounce  as  one  of  its  members  has  done,  and  the  others 
are  about  to  do  I  am  not  now  discussing  the  possibility  ' 
of  an  intervention  kt  thte  stag^-if  any  had  been  properly 

th!^t     1^  ^""''^'''  *^**  T  ^»*^°^M »»  proceedings 
that  may  ha^e  more  or  less  tfe  effect  of  i)ringing  fcefore 

t'iL"  f M^^;^  theUmerifsofrneSn' ^^^ 
tion ;  and  I  ^  l^ound  to  ly  that  thoU  the  pr&i 
case  may  not  be  a  lirawll  of  the  petition,  dr  a  LX 
or  refcsal  to  proceeW^er/he  particuli^  sections  of  L 
Act  governing  those  incidents,  yet  theJe  nright  or  might 
not  b^  m  many  cases,  dep/nding.  of  Wrse.  on  the  jitom. 
Ranees  of  each  such ^  a^eculiar  mo/,  of  proceeMl 
^ight  require  the  mte/ests  of  the  Actorwta  be^I 

rsWl'/        tr'  T'"''  tosay  Meven  in  thisle. 
I  should  regret  the  absence  of  ^nyAalid  or  proper  appli 
cation  to  be  heard  ij/support  of^t^ie  election  j^Uion  If 
n:T'^\^Km''  »-^«d^it;  forlcan  conceU 

LnrfiTfri!Wn*^^  co5raryev.rr likelihood  o? 
benefit  from  the  fiiUest  discuss/on.  But  the  proffered  in- 
ervention  having  been  unanLously  and  inevitebW  re- 
iused.  and  therZ  being  no  ^her.  we  do  hot  feel  1^5 
upon  to  originate  suspicioi^s  or  objections  wWch  those 
Who  have  bottthe  POwer/and  the  ii^terest,  nevertheless 
W    to  rdsTbefore  ubV  All  the  ju4|^  ,;re  of  CS.^ 

'^^''t  of  tlyjif  evidence/  The  htmK^  ^}f«m^  judgu 
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holda  that  ttte  flt«t«mont  afterward*  withdrawn,  that  the 
evidence  was  auffloient  to  avoid  the  election,  ia  to  be  taken 
by  itaelf,  and  aa  conclusive.  We  are  divided  upon  that ; 
the  majo^ty  think  that  the  pro<!eeding  most  be  looked  at 
a»  a  whole,  and  upt  by  taking  ppo  part  and  rejecting  tho 

*.  other.  \  We  look  aUlin  thf)  light  of  a  confowion  of  judg- 
m«nt%  i^t  of  k  debt  sued  for.    The  plaintiff  does  not 

%  atsceptii;  but  goed\on  at  hia  own  riak.    The  defendant^ 
iiproasly  wiiBdrawa  it,  and  the  withdrawal  ia  in 


then 
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.^  the  recordi^^pd  no  attempt  made  to  reje)3i  it.  The  plaintiJl 
i^    failing  to  prove  an^hing  beyond  the  Withdrawn  confos- 
,  jno^  WA&ti  to  fairbank  on  what  he  wonld  not  accept  as 
,  H  was  given,  and  was  in  consequence  complAly  with* 
drawn.    We  ^o  not  think  that  wonld  be  fair  or  just  iu 
auch  a  case  a«"^  have  supposed,  and  we  do  not  feel  sur- 
prised that  the  plaintflf,  or  rather  the  present  petitioner 

— "-ttSTrlsmejrely,  as  far  as  we  can  see,  a  reluctance  oahis 

1^  part  to  in8isi|»n  a  technical  jNoint  which  he  thinks  he 

.         „  o^gh*  not  to  mist  on  ;  and  if  he  had,  under  advice,  taken 

.    even  another  ^fcrse  we  ^hould  have  been  not  only  sur- 

'prised,  but  agaii^snch  a  pretension  under  ^he  circum- 

itances. 

^       '^^   Le  jugement  H^la  0«^H|t  riSaigfi  en  ternies  gtofiraux ; 
-    '  il  no  contient  que  ce  seuMfc^idfirant : 

*>    "  Considferantjque  le  p6titionnaire  n'a  |^aa  fait  la  preuve 
des  all^gu^s  de  sa  p6tition  d'election ; 
"  Hejette,  etc." 

K  .      '  °   ^Amm«^  LaJta^tMi  Madote  Sf  CV-o«K  avocats  du  p6tition- 

_«*•,       ■-    n'aire.  ',■■•-  / 

:^     '%     ,€f0offrum,  Dorian,  Lafleur  Sf  BiJret,  avocats  du  dfefen- 

■  ,^^«»?-  "-^„-j^<,:  '  / 

-\    '*     1^ -4.  Berwartf,  avocat  de  rinteiVenant. 
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•nuary  81,  1888.  '• 
Coram  JoHNsqfj,  Loramcier,   Tait,  JL 
I  In  be  EiJotion  of  Mishisquoi. 

;,  McQUILlEN  V.  SPENOER. 

Quebec  (Controvert  Jl'Jleelions  Act-^Requite  civile  againa 
I    judf^ment.  ,        , 

S.  ConlroverUKl/EI«,tl«n,  Act.  1876,  t,*„H.uitUHttotrC^ 

l» dl«,K«eMed  of  tlij  caae. and  ..nnot  entertain  a  rfquiU civile  MkC 
for  the  r«voc.U«n  ojT^  jadgn^lon  |he  g«ahd^f  Clt-au^S 

Johnson,  J.:— 

Final  judgmen/  wan  rendered  in  thi.  case  c^he  20th 
Dece«W  laat  (M,  L.  R..  8  S.  C.  247).  unseating  the  respon 
dent  who  now /preaents  a  petition  in  the  nature  of  a 
re^U,  avUe  to  h|Lve  that  judgment  revoked  on  the  ground 
of  alleged  fraud  and  artifice  by  the  ;,etitioner,  whereSy 
the  Court  was /deceived  into  rendering  judgment  based 
upon  evidence/that  had  not  been  readMthe  witnesls 
and  therefore  had  no  legal  effect. 

fh Jn".  ^T^  '^^  ""?""  *"  *"'««**  *°  «>»""*  i"  this,  thar 
he  Odurt  IS  supposed  to  have  act6d  on  the  affidavits  of 
the  two  stenofifhiphers  and  certain  of  the  witnesses  who 
had  been  examined  in  the  case,  and  to  have  assumed  in 

iuTiX!'"  f  '^'^'  '^'''  '^'  '«'*^^"«  t^o''  Pl««e  Scord" 
rS&  I'JPo^^^toffact,  the  reading  itself  is  admit- 

idi^mt      ^^^  ***  ^^'^^  ^^"^  ^^'^^  irregularly  and" 
IpngWIPhe  conclusion  of  the  testimony  of  each  witness  • 
and  It  IS  assumed  in  the  petition  that  the  law  requirel^* 
an  election  trial  in  the  district  of  Bedford,  tl  which  the 
latest  law  on  the  subject  does  not  reach,  til  reading  of 
e«.h  deposition  immediately  upon  its  concision,  and  no   / 
a  terwards ;  and  though  we  are  not  in  a  plitio;  now  tL 
discuss  that  assumption,  we  are  bound  toX  that  we  d^ 
not  assent  to  it.  v  !»/•-"»  we  ao 

^    There  are  two  reasons  why  we  cannot  receive  thia  pe 
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tition.  Tho  Hrit  ia  that  the  tim«  hiui  p»«i«d,  when  in 
obttdionoi)  to  tho  statute  we  could  have  any  right  to 
do  lo. 

The  0th  ««ction  of  the  Controverted  Eleollonii  Act  girtm 
in  eipreaa  word*  to  the  8up«mor  Court  of  thin  provime 
"jurisdiotion  over  election  petitionii,  and  over  all  pro- 
"  oeedingi  to  be  had  in  relation  thereto,  iulg'ect,  neverUuleu, 
"  to  iha  provitiont  ofthU  Act.*' 

Section  11  enaiotii  that  "In  alljiroceedlngs  had  under 
"  the  authority  of  thiH  Act,  the  judge  in  term  or  in  vacation 
^  "shall  have  the  same  powers,  juriwiiction  and  authority 
"  aa  the  Superior  Court  sitting  in  ternj,  "tultjecl  tUwayt  to 
"  the,.ptoviswm  of  thit  Acf."  And  section  18  enacts  that 
"  the  various  officers  of  the  Superior  Court  shall  with 
••  rofertnco  to  all  election  petitions  have  the  same  powers; 
.  "and  be  subject  to  ^e  same  obligations  as  if  such  peli- 
"tion  were  an  ordinary  case  within  the  jurisdiction  of 
''the  Superior  Court."'  , 

This  Court,  therefore,  and  its  officers  are  to  deal  with 
this  case,  which  comes  under  the  description  in  the  9th 
section  of  a  proceeding  in  relation  to  an  election  petition, 
as  if  it  were  an  ordinary  case  in  the  Superior  Court,  with 
.this  important  modification,  however,  that  our  proceed- 
ings and  powers  are  expressly  subject  to  the  provisionw 
of  the  Controverted  Elections  Act.    That  Act  limits  th« 
powers  of  the  Court,  in  sections  89, 90, 91  and  92,  to  deter- 
mining whether  the  person  returned,  or  any  other,  has 
been  duly  elected :  whether  the  election  is  void,  and  to 
the  other  matters  arisiug  out  of  the  petition ;  and  the 
judgment  is  not  appealable  ;  and  a  certified  copy  of  it  is 
to  be  transmitted  without  delay  to  the  Speaker,  with  a 
report  as  to  corrupt  practices,  which,  of  course,  was  done 
at  once,  as  in  all  other  cases  (24th  l)ecBm0Sk:  And  this 
Cqjirt  became  dispossessed  of  the  ca5/'55iii3t8  powers 
became  exhausted.    The  execution  of  thijJSginent  was 
never  in  the  hands  of  the  Court  at  all ;  but  always  of 
course  remained  with  the  House  of  Assembly,  which  for 
aught  we  dkn  know  may  have  issued  its  Vrit  for  a  new 
election  ;  and  whether  it  has  or  not,  is  alone  empowered 


y . 


to  ao  it  lnd*ip«na«ntly  of  .„y  oat«id«  interforenoe    I  will 

"  »^  ::  ^n  •"  *"  "y  ^"-^  »'"^-  ^h.,  .ection.  lilt" 
quoted  th«  Court  would  „«c«..arily  and  at  all  ti^e^  L 
<i«priv«d.  m  an  «l«.tion  .aaa.  of  th.^  powor  to  prot^^tllf 

!ld Tot  tlhl     . '"^'t  ^'. '""  *^'*  •■  «"«""«"y  '"h^roHt; 
-hv  o„L         •;«''»q«»»»'d  without  neceaaity.  That  neo^.. 
-Myonbr  ex.ata  from  the  moment  it  h^i.  parted  with  it. 
power  by  tranam.tting  it. judgment  and  report,  and  the- 
im'^rTf  '*-*«*»»«"*y  om  the  election  of  if- 
«ive.nght.  in  th.«  re«p«a  except,  in  .o  far  a«  the  renun- 

ri^ht^  "^T'V't  *^^  "*-*'**«  •'  »»^  ^«  'i'^ve  no  more 
nght  to  mterfere  v^ith  them  after  the  re.umptio«  of  reir 

power.,  ihanthejf  with  u.  whilathe  ca«,  i.  .till  befo  « 

he  Court,     totherefon,.  the  re.Ad;5t  had  applie/to 

to    he  C^rt  and  shown  good  grouSSHefore  we  h^ 

ITht  tl  Uh"'°7'''  "^"^'^  *^'«^  ■'  'f  ^e»^-d-tl^ate1 
when  the  ].idgment  wa.  rendered  that  he  intended  to^ 
apply,  we  might  have  been  ju.tified  perhaps  in  with! 

diction  of  the  Superior  dourt  in  respect  to  a  reguite  cifHie 
bemg  by  the  express  word,  of  the  statute  "subject  to  Se 

uTtlTart  wIh'",^'''  -<*--^i^P-isions^eUing 

i^tf  !^.^  *^  "^^ '''''  P**^**"  ^ffect^^Hy  to  deal  with  it 
and  tha  direction  being  complied  with,  [he  .tatutl  url' 

'  wUhontHr*^"^';*  "^'"  a.  the  Court  to  proceed 
without  delay;  and  make  known  hi.  grievance,  if  he 

ha^  one  while  It  could  .till  be- dealt  with.  We  decline 
to  tell  the  House  what  to  do.  or  not  t^do ;  and  we  have 
nq  more  power  to  take  back  our  report  or  judgmei*  th^ 

IZT'^f^'^''''  ^"'^^^  hav^  had.  witSut^ 
order  iVom  t^e  Houae  itself.  .  Tr  ^ 

Thi.  being  the  view  we  are  compelled  to  take  of  the  ex-   ^ 

He^r??  T"''  ^V'^'.^<^do«bt.  ii^ strictness 
relieved  fronvntating  the  second  reasoi|.  or  any  othec reason 
for  declining  to  admit.thi.  petition:  hUi  wemustlS^lW 

Triot'*  •ri^'^r  ""'^  *"'°"  "-•  *^-''  tChl^t^n 
asenoua  miK^>^ehension  both  as  to  the  iudirm«nt  ,»^ 


MflQuUUn 
SiMnwr, 


r.l 


V, 


. -"I 

r  .'- 

'  '  '    '  .■* 

*■  ./  , 

'  ''-     'w^- 

/t.it- 

^**          ',' 

* 

•>  s 

r:  -z  .. 

M 

'»..    J^^l 

^^    . 

'"  'MM 

■V  - 


^\    .■ 


158 


KIONTREAL  'lJlt«^  REPOllTB. 


.^ 


.'t    ' 


■H      S 


.     1 


»■  ^  XT 


I'M 


^  r 


y 
\ 


.<■ 


»•••       as  to  the  grbtinds  of  it,  ft>»..the  leanifed  cottnAel  for  the 

MoQoiiieii    responderft  wentinto  the  whole  case,  an4  fi^Uteiideli  that 

spenfier.    .^y  duty,  in  his  view  of  it,  would  have  heen  to  dismiss 

the  petition  altogethei^  because  the  depositions  had  not 

been  read  at  i\ie  time,  th^y  should  have  been  nnder  the 

procednn^  which  he  contended  to  be  the  only  liawfnl  one. 

,    Wehe4r<|  this  pTetension  with  surprise,  and  we  th^nk 

"^  ..  there  are  reasons  of  ,su0dent  public  cog-ehcy  to  require 

Ui^to  state  at  once,  that  such  would  not  h»ve  been  the 

coutse  w  hich  we  should  have  felt  authorized  to  take, 

.,*      -.     even  )f  we  h^]b|een.  satisfied  by  positive  evidence  that 

*    V      ..the  depositions  had  not  been  read  at  all.    i?he  objection 

waanotto  the  eiabstanqe,  but  to  the4brm  merely.    The 

subsjfauce,  th«t  is  the  actutil  rdpord  taken  down  tn.writing 

,  of  what  the  witness(M  sai^  (whethcfr  correctly  or  iiot),  is 

'  therf.-'We  are,  df l;ptiive,  imperatively  bound  by  oiir  own 

"'  *njfe8  of  practice,  which'^we  were  expressly  required,  by 

the  statute  to  piake,  and  sections' 15  and  16  miike  our 

,<  rules  a  pajt  Of  the  Act  itself,  and  artidei  80  provides. that 

"no  prj^eding  under  the  Quebec  Controverted. Elections  " 
^*' Act^  1875,  shall  be' defea^ted  by  ap.y  formal  objection  ;;^  so 
■  that^  ^^n  apart  £r^th€^nnd|me^^^  of  the 

administraticHii  of  jUtice,  inilec^^' had  gone  iuj  the  teeth 
of  an  etpressl^iite  of  bur  own  .adoption,  we|<$ould  never 
••  have  gone  tliel^BM^,  in.ji^6h  a  case  as  this,  of  .depriving 
/he  electors  of  ;il^^|^ht;#^^     all  that  was  w^inted  io ' 
Jiet  featters  right7vrtp|||to  give  an  opportuiriity  for  sup- 
>'  plying  an  oxnissioii.    Of  ocKirse  we:are  not  called  u|»on 
,,  now 'to  go  into  a  fpll  discussion  of- tfa^e  whole  cals^.,    T^e 
allegations  of  t'he^^e8pondent's  p?e8'ent'pietition  are  all 
we  have  to  IJook  at,  and)  they  teall|'  disclose  npthing  that'  ■ 
'  can  ejntitle  tll^  res;^ndent,' tq  reopen  the  case^  if  we  had- 
'  event&epowet  to  reopQU/'itr-Xt  assumes  t^al;  tlie  judg^ 
•  ment  would^ve  t>^j^  i^ieLpthpt^^  .* 

•Irapheii*-  ^fla)|avits.  ^Tfiat  l^rroipbus. .  ^eVentioned , 
in  giving  jud^ent  tsrbat  affidavits  had  been  put  before 
'        ns,  and  said  wan^ght.nse  them  if  necessary ;  that  is  all.' 
They  wei^  nbt  necesaarjr,  but  entirdy  supeMuous^  in  the< 
*^;,.  i^aence  of  the  best  evidenpe  (which  wotdd  have  been 
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ftad^aot  been  read  to  themr  efed  whrf left  ns  therefore    -<^n'«n 
to^canoln«veIy  on  the  assnmption  of  a  regular  p^!^     «-i.^ 

'  .1/^7*  tinderstooa  the  Id^m^  counsel  to  anruefiiTw 
f«'*^»*^^«««Bt^hareaetedpnthe.8tenpgraphXj^ 

loiiowed.    .Thatiaby  no  meaoftso.    The  stenoirraDher's 

oouW^ify  unde,^  the  61;^  section.    I^hat  he  could  '' 
not  certify  we  held  had  1>9fen  dime  4n  accordant  Ztt      "^ 
practice,  because  the  infortna*ion  We  had  to  the  cltTa  y   ' 
been  done  in  the  usual  ^ay.      ^  ,  j^'^iag  naving  , 

The  judgment  is  as  follows  :-i&   ^       ?  * 

"The  Court,  etc  ...,.,^         -     '' '^'  '^C  ■■■•■/•"■■ '^  .. 

Eoiw-if""!**";*  hy  the  said  judgment  cf%e  «aid- 
f     TXl?     "^^u    ^'^  *^«  tr^Hf-iission  thereof  to" 

"  f/f.**^y  ^^^^^''"ged  the  funptions  and  duty  imposed  upon  ^ 
,t  by  the  oontromted  Elections  Act.  1875.  md^^e  ' 
hereby  ^j^ted  of  all  further  control  and  powrC    * 
::  *Jtf ^^^*:*<«»<J«e  and  oirter  that  ihTsa^^^   ^ 

'    m^  T*  «.  *  C  .     Petition  rejected.    **' 

».»^.^.irm-,Q.  a,  attorney  for  petitioner:  .     ' 
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THE  OANADA  ATLANTIC  I^AIL WAY  CO.  v,  STAN- 

•         ^  "TON  ET  AL.  ^  /    - 

.■••.■.■■.  '  "  ■   ',         '•  ■ 

Railwap  Compa,ip— Residence—a  C.  9^^Security  for  dosls. 

Hbli>;-1.  A.Jlailway  Company  being- a  corporation,  can  hava  .only 
one  residence,  and  that  ite  Head  QflSce.  Such  Company  having  Q« 
Head.Offlce  outside  the  Province  of  Quebefe,  nmstgive  secbrity  for 

2. 'The  drfendw^ts,  although  residing  in  the  United  States,  may  ask 
that  the  plamtiflf  be  ordered  to  give  security,  witbout'the  defendants 
being  thefliselves  lilible  to  furnish  security.  » 

•The  defenaanfs  made  a  motion  for  seo^ty  for  costs^  as 
the  plai^tiff8  had  the^r  Head  Officie  in  Ottawa. 

Authorities:  Singer  J^mfacturing  Go.  v.  Beaucage,^  Q. 
L.  R.,  p.  364 ;  The  Niagara,  >f.,  Coy.  Mul'l{n,  21  L.  C'l ,  jp?- 
324 ;.  2%eGlobe^Mutual,  Sfc,  tt  Sun  Mutual,  Src,  1  Legt  ITI wT 
139;  Geldte,  ^c,  v.RasiomfSl  L.C.J.  166 ;  Connecticut  %Pad. 
R.R.  Co.  V.  South  Eastern  R.R.  Co.,  M.L.  R.,'2  Q  B  laS  • 
Gravelle  v.  Mallette,  <!f-  Jfa/fe//^. -21  L.  C.  J.  162  ;  Jbnes  i 

The  jflaintiffs  contended  that  a  Railway  Ooiapany,  in-* 
corporated  un^er  the  Dominion  Railway  Act,  and  owning 
a  line  bf  railways  running  through  the  Province  of  Que- 
bec, and  hav^g  stations,  ^c,  and  movable  property  ^ithin 
the  Provin>ra|Kad  its  resiaence  within  the  Provihc^„and 
was  exemfifrTrom  the  requiriameuts  of  C.  a  29.     .     ,    >■ 
^T^ey  also  cited  G/oAe  Mutual  v.  Sun  Muptdl,  1  L^g.  lfe&,  - 
.53,  and  Victoria  Mutuaf  v.  Carpenter, A  Ug.  News,  3S1.  '"'•;' 

The  plainUffe  also  presented  a  motion  (alleging  that 
•defendants,  who  asked  for  security,  beingJfeiselves  non- 
resident, were  "obligefd  to  give  -security  tTplaintlfis,  an^ 
that  m  the  event  of  their  not  doing  so,  the  plaintiffs  were 
not  obliged  to  give  se^ctiiBty.  ■ 

Authorities?    McCulloph  ^  Routh,  11  L.  C.  J.  25  •  C  N 
16;  l||»r^t,p.46p,Ko.46b;  1  Demolombe,  396 ;  Mer- 
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•I.''°60^?oIL""^"°S'  "  '"*•  ^°<^"'"  v,^Can«,n.  Tola,       m, 
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(>L0BENSKV,  J.  •-.  ;j, 

ac«on,  ae  fourmr  A  k  partie  atrers?,  ^que  ^tte  4rnSe"  "' 
„   oit  ou  non  sujet  de'Sa  Majestfi.  caution' pouf la  sSZ 
■      n  ^^rr »*  ^^'^Jt-  de  oes  procures.  '      ^" 

Un  defendeur  ne  pent  6tre  condamnfi  k  fournit  i  la  de-  ' 
mapderesse  cautio^  pour  la  surete.des  frais  J  p«ur4t    ^ 
resulter  de  I'action  institute  coritre  h^m^  Si  ' 
U  j^«de,pa.^ans  le  ms-Canada.  etfq^nk^t  ffi    J  ' 
m6me  deniande  que  la  demanderpsiiS^fourS  cati^  "^ 

iJ-'      ff*^9**'^«' motion  rejected.'    ' 
It:^,  Ouhdmel^Qid,  for  plaintiffs..  /;        - 
r-    ^coste,  QC,  Counsel. 

'  ^«.  QC.imd  NH^iis,  for  defeadants 
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MOVtRKAL  law  REPOBXa 


t' June  28,  188^     >V 
"Cortifn^  Davidson,  J[. 


>^; 


"       LAMBEv.THE  MONTREAImSTREET  RAILWAY 

.    '  Tax  m  CVtrparatunt^^iS  yk.  (Q.)  cA..22 — Slreet  Railway— - 
^       .'    —  ^,"     '  Toxa/um — Mileage.       .»  •'  » 

'    H»U):-^Thatthe  Art4B  Vict.(Q,icli.22°wliicliimil5lei^  an  annual   tftx 
'-■  of  $60  <in  City  Passongtir  Railway  Companies,  for  each  mile  of  railway 

'  or  tramway  worked,  refers  to  the  distances  between  t«rniiharpoinU/< 
and  does  not  include  the  length  pf  doulile,  switcli  and.  yard  tracks. 

■  *  Pbr  CuitiAM  :—  ''  ,.P'\ ' '.  :''■      ^,  :  "  ■'•  ;•;  ;•"'-;:■.*   "-■: 

'    This  is  an'  action  on  behalf  of  Hej  Majesty  tg  collect 
,  #8,424  for  taxes  dec l«red  t^ be  duetinder  tKi^'Gomme't'cial 
-Tax  Act,  46  Vic,  c.  22Vwbich  imposes  an  annual  tax;  pay- 
able on  the  Ist  day  of  July  in  each  year,  of  |50  /for  each 
"    ^nd  every  mile  of  city  passenger  railway,  worfeeA  apd  in 
operation  in  this  province.     It  is  alleged  that  the  amount 
%'dtie —  .  '"■",■  ■:".  .'.  ,■■  ^'V^-". 

Since  the  first  of  Jul^  1883,  \$;  w ., . . .- ;.  .i^.  * .- ,  v . ; . . . $7,250.00  . 
kind ^at the  ibteresttin  wrCilrs  ia. «.....'.  > 1,^24^ 

Making.... 


i 


I   m.m  ••  «• 


•••••<! 


$8,774.00 
Whereon  defendant  is  credited  with  a  payment  of. .  5,360.00 


Leaving  the  balance  claiflied  of  ■ . 


.$8,424.09;^ 


-J 


i. 


Plkibtiff's  demand  is  b^sed  on  29  miles  bf  trat^^way^at 
'  ^0  perrmile:  Defendant  pleads  that  its  mileage  during 
the  period  mentioned  was  dhoAy  19|  miles ,  tliat  its  pay- 
9i0nt  of  15,350  on  the  7th  of  Octobv'r,  188t,  was  a  greater 
si^m  than  actually  due  aMyJOSsgr^f^^,  was^mtlde  before 
the  tle^ay  had  expired  vt^itbin  whiimtha' treasurer  had 
announced  that  he  would  waive  interest  on  arrears.,  i  '" 

The  company's  tramMiays  may  be  divided  into  four 
classes — main,  double,  switch  and  yard  tracks.  There, are, 
pnly  two  differences  m  to  figures.  The  plaintiff  ijuicludes 
480*  feet  Qf,  track,  whicJb  connect  the  st^fl^les  on  Got&  street 
with  the  liaes  on  €raig  street,  <?n  the  mileage  of  the  mtyii 
line,  but  it  i»clei^r  th»t  tbid  secHon  is  tonfy  U6e4v'for  and 
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J*g9  to  y.«rdage^|,^in,  the  Govern irient's  meiure- 
ujnt  of  the  Notm  DJwn*:  street  track  outruns  that  of  the 
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«6ihpany  by.  928  'feetTy  Is  satlsfaiAorily  explained  by  Mr.  Moht^Jistr^t 
.^ .  Robillard,  supijrintendeut,  that  this  extent  of  track  i^  used  *'  ^ 
for  switches  to  larilitate  changes  of  horses  at  the  com- 
pany's Kast  End  s^ftbles.  The  table  submitted  by  th(5 
•company  apiiears  to  me  to  bi>  fair  in  its  measurements  as 
to  mileage  and  in  its  allotments  as  to  classes  of  track.-  I 
imagine,  howi^ver,  that  these  trifling  details  would  hardly 

provoke   litigation  were  they  not  incident  to  a  question^ 

up  less  locally  novel  in  its  features  than  important  in  the 
results  which  a  reply  to  it  involves.  ' 

,  The  language  of  the  statute  as  to  city  passenger  railway         " 
.-or  tramway  companies  is  as  follows:  "  Fifty  dollars  for        ; 
eak;!h  mile  of  railway  or  tramway  Vorked."       H 

On  the  one  hand  the  plaintiff  claims  that  thff  words, 
'"each  mile  of  railway  or  tramway  worked,"  mean  the  in^       I 
elusion,  in  the  tttimber  of  miles  subject  to  taxation,  of-         ^ 
doubhj,  switch  and  yard  tracks ;  while  the  cdpipany.,'on  . 
Ihe^other  hand,  protests  that  their  mileage  i^Jfjgpresented^  " 
80  far  as  this  statute  may  be  concerned,  by  th6  distances  be-  ^ 
tween  their  several  termini,,  and  that  deuble,  'switch  md 
yard  tracks  aire  no*t  t(»  be  included.  r^-<      '    ^ 

By  its  charter  (24  iric-c.  84)  the  company  is  authorized^ 
to  construct  gad  operate  "  street  ralf  way's  jn  the  eity  and 
p&riah  of  Montreal,"    -  -  -  -,    and  ^  t6^<i6ns(ruct,  com- 
"  plete,  maintain,  and    from,  time  to  tijfne  remove  Ad 
'^change  a  double  or  single,  track  i^on'riUwa^,  with  the^ 
"  necessary  side  tracks,  switches  ^»Bd  tux|i^u|s  upo^twid 
"  alftug  any  of  the' streets  iustfi^  city  af  Mo^treai;>  -  The '  * 
-iQon^)iiny'8   conti»ct  with  the  cHy^  en^ted  in  by-law" 
148,  which,  by  section  2,  require^"^!;   '^a<l6ftble  track  " 
be  laid  on  Qraig,  St.  Cathefine  agf  otte  Bam6  streets.*  I    ' 
cannot  resist  the  Qtjjnidii  t^t  Wt^ble' Wfc  ^Ijan  the 
..same  street  9jigJittQl>e,e6Ji8i4erW4so^^^^  oneYoad- 

bedln  a.i^annfr  lik^  to  that  of  a  ddiible  track  upon  a, 
r^ilw^y.--  It  is  a  single  basement.    The  cof^f  mainten- 
sshoe-betsveen  the  bracks" is  domindn  to  btfth^^he  statute*" 
qses  the  '^ftrdj  f ^'>  pijleg  gf  yaflway  py  tramway."    EitW 
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ekpi-ietiMion  ifie}i!td«)s  the   road-bed,  and  is  clearly  distin- 
gfuisliiak^d  jj^in  ''  miles  of  rail  or  raiU  redua^d  to  single 

t^acljr  W^^^^^  length  of  a  "railtvay^'  is  spoken  of; 
V' '**\^^  between  two  points,  and  not  that  distance 

^^n'^itiptifed  b|  th«  number  of  trai^ks,  is  understood.    This 

aist^nctiQ^i  is  expresslfed  in  the  N.  Y.  statutes  of  1880,  cap. 
v/^i^;  v?hidK  r^  a  railway  fc©  make  return  not  only  of 
\^i^8  leng^  of  road  owned  or  operated  by  it,  but  also  the 

teiJjBf^htff  "lis llrst  main  traftk  andof  each  additional  mftin 

1  t*ft(^'^  Wh^lj^  table  C  of  ^he  statute    farther  emphasizes 

\}iii«  distinoiiQ^  by  calling  for  a  return  of  the  "miles  of 

4rte©l  rj^jls  |r|cl^ced  to  single  track)  in  mainiines."  To  as- 
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iUkt;  ^k(^,  which  are  simple  turnouts,  or  tracks 
W  9n;'t|irn-table8,  add  to  the  tax-paying  mileages 
ol^.yoads,  unless  expressly  mentione<i*i8  to  assert^a  propo- 
flitjpn'ftga^inst  wftich,  to  my  mind,  otoe's  judgment  rebels 
with  cwt^fitywJ  A  double  track  is  simpl]?'  a  continuous 
switch;  ilt;y?^^i^^^^         The  Peonle  v.  N.  Y.  Sc  H.  RaUwaif, 
fS(<Barboi;^ii>'Jjl",tliat  permission  to  build  a  double  track 
fthiOtild  h^  t^i^lru^S  to  mean  two  tracks  essentially  upon 
i^S^  -  !^^^^  **^®^*'*^*^W^''  the  purpose  of  enabling  car^o  run 
ii|v  in  Oprpo^i,!^'^^  It  develops   existing   scmrces 

u    oti^Y!8i»Ue,w^^^  multiply  them  ;    it   ad^s 

fo  ^istfuil  ;jf^0^^^  but  it  does  not  invade  neW 

ieiriltojry.  •*fh«  tax,i8  not^so  enac^ted  li»  to  swell  witjiji 
,,  earnings  gr<5«R  or  net,— it  is  an  impost" to  be  worked  out 
Under'thi^  |ie^  and  fast  rule  of  proportion ;— as  one  mile 
is  {^  length  of  railw#"or  tramway,  so  is  fifty  dollars  to 
tl?e  answer.      §till  it  is  not  altogether  -possible  to  ignore 
f;^the  fact  that  the  |tlaintiff  seeks  to  double  a  tax  on  afiartt- 
cular  distance,   althouj^  the  second  track  by  no  means 
doubl««  the  rev^ue.    Hid  the  statute,  instead  of  the  ex- 
pression "miles  of  railway  or  tramway"  used  the  words 
"V^T  °^  ^^^^^  reduced  to  single  track,"   the  contrast  be- 
>y.  twd'en  the  plaintiff's  then  and  now  position  would  bt^ 
V  quite  noticeable.  Wharton  defines  a  "railway"  as  "  a  road 
,.    "  j^ned  by  a  private  person  or  public  opmpany  on  which- 
"  carriages  run  over  iron  rails ;  if  the  roM  is  a  public  high- 
V  "way  that  part  of  it  on  which  the  raia%e  laid  is  calleitV 
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tramway     In  ^n  Act  of. incorporation  of  a  railroad  from 
a  coa   d,«tr,ct  to  a  navigable  river,  the  word  "  railroS™      u«t- 
«/!!        ?!.'"    '^'^"^  ^''*'"»"'  ^'a^ches  to-wharven,  etc  -"tf^Sf^ 

Some  diligfent  enquiry  has  led. me  fo  the  di8c«)very  of 
|»ily  one  case  dosely  analogous  in-  its^facts  to  the  facU  of 
this  cas„  By  chap.  3.53  of  the  N.  Y.  law«  of  1882,  a  Board 
ot  liailway  commi^sion-M-s  was  created,  and  section  la 
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the.  several  corporations  operating  railways,  to  be  appo^ 

.     tioned  by  the  comptroller  and  sta<.asse«L."wl^ 

^  sha  1  assess  upon  each  of  said  corporations. its  just  pt^ 

■    '' Clln"  f  'T^  '"'^"''^  •'  °"'  ^^"'  ^"  proportion  to  its  net 
^      -     income  for  the  year  next  preceding  that  in  which  the 

-««;«»;»*  >«  made,  ^d  one'  half  in  proportion  /.  Z 
length  oj  tfie'main  track  or  track,  on  road"  >        ^ 

\       "  a^rTlr""'  *"**  '*•**"  ^""^^^'^^^  corfstmed  the  Word, 

\  ^       #gth  ot  the  main  track  or  tra»3ks."  as  meaning  the  di^ 

.      tance  between  the  several  terminal  ppints.  ThisLstruC 

tion  was^u^d  and  came  to  be  finally  determined  by 

^rfiZvVr:'^^^^^ 

TJr      /■;,         ^  ^'*'''"  ^^  ^«-  ''  «'r  respottdente, V- 
Ihe  Comptroler  and  assessors  {Chajrin  et  ati  appellants     ll  > 

,       roads,  that  the  comptroller  and  assessors  had  assled^i^ 

•  «Tnlr  T^°'"'^*'?«  "•»«  proportion  to  the  length^'of 
sin»k  track  upon  the  roads  of  said  corporations  Zpect- 

n,.iw>  r  .  u^"^'"*^^  '°  *^«  length  of  all  the 
of  the  St^e.hdd  that  the  assessment  ought  to  have  bZ 
made,  no  according  to  the  distances  between  ternTal 
^mts  but  according  to  the  aggregate  of  the  lengths  of  all 
^e  rails  laid  on  all  the  tracks.  This  decision  w^  uaan  - 
mous^  .v^thrown  bythe  Court  of  ipp^ls.  all  th.  seven 
judges  of  the  Court  concurring.  In  delivering  judgmeiit 
Rappab,X.  said  :^^' Where  sev^^  tr*«k  £  ,S  £ 

theAa.g.Aofallm«atb.thesame.ana.L^y..K.^,^i;j.; 
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"  according  to  whUh  thti  iipportioumnnt  in  riiriBbvd  to  be 

^^^      "  made,  not  the  quantity  or  number  of  milei^W  railway 

"'kTt'o.'*'* "  laid...»..     But  when  it  in  considered  that,  although  the 

-     "  statute  embraced  Nome  roadH  which  liad  only  one  Ifhw.it 

i;  also  embrnced  oth«r  roads  which  were  operated  between 

"  several  diiferent  terminal  poinds,  in  different  directions, 

.         "  atitl^tl^at  each  line  had  a  main  track,, it  is, obvious  tbatif 

"  all  <>f  ^h^se  main  tracks  were  to  be  inclnded,  accuracy 

;  •*  of  expjesBion  required  that  the  terms  '  length  of  main 

"track  ojr  tracks'  should  be  employed,  and  their  use  indi- 

"cateBflpi^  intention  that  anything  but  the  length  of  each 

"  road,  iuiclading  its  several  branches  and  auxiliary  lines, 

'  "if  any,  ah^wld-be  considered."     100  N.  T.  Rep.^266. 

The  v(rp]rdi»  oi*oilr  statute,  "$50  for  each  mile  of  railway 

worked,"  Are  mtich  more  favorable  to  the  defendaglit^an 

were  ij^ho*«  of  the  Hew  Ydrk  statute,  "  length  of  the  main 

.    '    track  or  friiiks  on  road,"  which  v\rere  thus  held  to mean^ 

simpljrfttie  distances  between  terminal  points,  the  tracks  . 

'^    "     Jbeingparall0l.^_,         ■  "*'|' ■•/;;; V7'f->Z;3^7;-^ 

Two  prineir^es  of  the  laws  of  kxaftioii   also  avail  in 

•  favor  of  defendant.    "A'construction  of  the  statute  is  not 

to  be  adopted  that  Would  subjijct  the  same  property  to  be 

twice  cjharged.for  the  same  tax, unless  it  was  r^uired  by 

/*,  th«  exparess  woi-ds  of  the  statute,  or  by  necessary  im'iJi'ua- 

*      taon  (Cooley  on  Tax  ition,  166).  It  is  not  possible  to  double 

a  tax  because  of  a^ double  track,  without,  in  i>art,  subject-* 

.tiig-Che  aanie  woperty  to*be  twice  charged  lor  the  same 

JtaaK.     Aiid  sec-dndly,  there  should  be  left  lio  reasonable 

doubt  of  the  i^eaningpfav  statute.  .  N<^  forced  or  artificial 

,  ponstruction  is  allowable.    There  must  he  no  exc^^sft  of 

liberality  toward  the  taxing  power;  (Elmes,  Irtws  of  tlie 

cjuatoms  H^'74T,  748,  877i.    ^,  -   - 

•   The  legiliTature   is  expected  to  take  unusual   care  to 

make  use  of  terms  which   clearly  express  its   meaning. 

«?ooley,  2f>l,  202).     "  The  interpretation  is  ever  in  f|iVor 

"  of  the  $ubjei^t  for  this  plain  reason,"   said  Heath',  J.,  in 

Hi^bard  tj.  Johnstone,  "  that  the  legislatiire  is  ever  at  hand 

"to  expl/kni^ts  own  meaning  and  to  express  more  clearly 

"  what  ]|ias  been  obscoi-ely  expressed."    ('i^w arris  on  iSta  * 
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Jl|>  ,   Am  the  sn^e  anthovat  page V49  write.:    "It  it 4 
;  we^I  IjttleU  mlel  of  law.  that  «very  charge  up0nih^ 
«ub|«=tMmuat  b«  iWpo«ed  by  clear  aaduttainh»gtt6to«« 
'ang««»g^».    Acta  oJr  Parliamettt  whioh  impoae  «  datT 
upon  thA  pablic  w  II  be  ofiticiaiy  <totrt«^  wiih  r^ftjr- 
_^ence  to    he  partki^lar  iangAage  in  which  ^fcetriweiii. 
V  pn.s«ed.     When   th^er^  »«  any  ambig^My  fg^d,   tW' 
^^  conatructk,,  mmt  b ,  in  Jkvor  of  the  pablio  ;  .be,,aurie  it ' 
^^kagenerkUttle that  wh«Btha public  ar^-to  be  ehafgei' 
jaUt'-iMjUaO^li^  tfe^  liegisiatnre.  t</im- 

i8/Btrengthen4d  by  the  Application  of  thelT^oritiei, 
a^d.I  am  led  w|th  cejrt«mty  to  a  diamiasaj  of  plShars 
♦^ction.    I  reoobimend  th^  payment  of  costs  to  defeaSa 
/by  the  prbvmckl  treasurer. 
The  judgment  is  as  foUoiw«; 
"  The  Court,  itc 
nn'h^f ."c^  t»»at  ka^^^^^^  herefri^^  plaintiff  as  well  • 

Coiu/  HS^^^rS-T  ^^^^  his  capacity  ^; 

of  M^r  1      .T' u^  ^T""  ^^^  '>^  revenue-distriS 
.  of  Montrea^and  W^is  deoUtion  alleges  that  the  de. 

;      ^'f^l^'f^  «»ty  4?«enger  of  ti^amwa^  company  working 
a  hue  of  c,ty  passiriger  railwky  or  tran^way  in  the  city  of . 

"fL^I  "T^'  l«t.ot  July.  1887.  the  defendant 
was  indebted  to  plUtiff  in  tL  sum  of  $8,774  £ar  the  tax  ' 

U^jl^^'u^lt'^'iT  ^"  "W«)  accrued  between  the 

-    ist  July.  1888.  and  the  1st  ot  July.-1837.  as  provided  by  . 

he  provincial  Act  As  Vict.,  ch.  22,  being  at  the  rate^f  |60 

tor  each  ani  every  kle  of  cityUsenger  railway  or  tram- 

^  .Way  worked  in  thislprovinoe,  ^nd  that  the  defendant  harf 

pa^c«^d  arrears  J  ^M60^  aUUni.e  np^^lsira^ 

4"^'^  1^*^?'"^^^  4*  ^^  P'^y"^^"*  of  16.860^ 
^^n^  he  _7th  t)ctobe,^887,  wa^t  greater  sum   than  Wa^- 

,  really  dfte.  and  mor^ov^r,  was  liiade  before  the  deWy  had 
expired  within  which  the  treaafrer  had  announced  that 
he  waived  interest  ijn  arrears  •  jhat  the  nl^inHft  L.^..  .^ 
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t«  dfti^ndanfa  at  tho  rate  of  #60  a  mil«  for  all  douMi,; 

u'Sstme"^'*''**^'**  ^^"^  tracka/wherwas  th$ir. mil^jige  iti  prop*^rly! 
\'y  Oo.    frepreaented,  w f^r  a«  ««id tttatiito  may  b« <oiuerin'd,  by  I 
distaiioei|b«tw<«Bii  the  severaJ  h^rminal  points  ;  ' 

"  CouNidoriug  thg»t  plai<^titt"  ban    improperly  f 
928  feet  oflf  tratik,  <iouiieotiiig  tho  rompany's  main  I. 
Oraig  Street,  with  its  Btabl»8  on  St.  Cath.«rin«  Strmit^ 
not  used  f^r  passenger  traffic,  as  part  of  a  main  line  ; 
considering  furthermore  that  the  plaintiH*  has  alsb  i  _ 
..,..-       properly  included  928  ft.et  of  track  on  Notre  Dame  Street, 
■in  the  length  of  the  main  line  on  that  street,  whereawHaid 
•       '^  928  feet  arj-  only  used  to  afford  fa«!ilitie8  for  ohAhges  bf  ' 
*       horses  at  tl|e  lompauy's  east-end  stables ;  doth  dej^fare  thp  • 
scheduje  submitted  by  the  company,  of  its  several  tj;acks,  . 
to  be  fair  jjn  its  measurements  a#  t^aiiieage  bi^<)i  in  Itr* 
allotmefnts  j^  to  classed  of  track ;  '  "^^  \ 

"  Considering  by  its  (charter  the  company  i«  authoria'd    \ 
to  operate  fstreet  railways  in  the' city  and  parish  of  Mon- 
tr6al,'  and'  in  definition  of  thib  ,pow«'r,   may  tonstruot,    " 
coinplete   and  maintain   'a  double  or  single  lra«k  jroii  .: 
railway '  upon  and  along  any  of  the  streets  of  Montreal ; 

"  Considering  the  compaury's  contract  with  the'^city,  ai    " , 
enacted  in  by-law  1^18,  requires  that  'a  double  track  'be;  " 
laid  01/ Craig  and  SJlJ  jOatheriue  ftud  Notre  Djime  Streets,       , 
and  that  the  doubl^e 'track  on  the  same  streets  ought  to  be 
considered  as  one  easement  and  as  occupying  one  road- 
bed, in  a  manner  like  to  that, Of  a  double  traitk  upon  a' 
railway;  :      '     " 

"  Considering  that  the  term  'raiiwayljipt^ludes  the  rodid 
on  which  the  rails  are  laid,  and  is  clearly  distinguishable 
from  mile»  of  track  in  operatioiii  aud  that  the  length  oi  _ 
railway  means  its  distamie  betwe/n  two  points,  and  not 
that  distance  multiplieTl^y  the  nmmber j>f:iTacks  between 
them;      .  " '  '  i      «        " '■.     " 

"  Considering  that  switches  are  simply  turn-outs,  ftBii, 
like  tracks  in  yards  apd  for  turii-ta£let|i,  are  only  ]tt^e4,for 
gnreater  convenience  of  traffic  n"--''^T~"~™--r     ^^^      i  ^  . 

*'  Considering  that  the  double  Iine,„whi]e  it  m^iy  dev^lbp 
existing  sources  of  revenue;  does  not  multiply  them,  or^ 
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tr^k^bSHTfe*'^'""*"'  "Mfe '«  ''P^««^*«t.l<■ 
PMed  »,ul  dmUrad  in  nMMbiguon.  ]«nga««a.  and  th.i 
wh^  *.™  i.  dp«bMib.«*  b,  «».t™  J^^^ 

.fg;<fen««feH..g  >b^  h-  ™ai„tai™lftt. 

pr«^  doth  di.mw  ihe  pWntitP.  »,tion.  and  doth  rwom- 

;,^»  oUhw  action  to  lh„  „„„  „„„„i  „  jf  jj  ^^  „  " 
<»ed«d  betweea  .ulawH  M,a  ,ubj.»,l."  '^'* 

(7  k««w«7    ♦;'  .,'     .  Actian  dismissed. 

y^iSeoftsoleU,  attorney  for  plaintiff. 

:4bbolt$  Sc  Cqtnpbeu,  attorneys  for  deifendant.  / 

■■-:•■'■'  ''■  '■  ""hMv^; '.'''■"  '  '  '       - 

,.:..,:..       i  -;       ■!^;?:K:lv^     ■  ■    J^e  16,  1888. 

CAVERHILL  ^^.  BURLAND.  *^ 

.,;  F^./«rer  o/,>«rrAa*^  ^  ,«^^;„,Vi  within  a  reaMnuible  time. 

This  is  an  action  of  deceit.  Its  issues  and  evideWdis- 
close  some  cnrions  featnr^,        f  "«  «viaenc^  tlis- 
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■  On  the  18th  of  April,  1887,  the  plaintiff  made  a  written 
offer  to  the  Protestant  Hospital  for  the  Insane,  of  his  farm 
at  Verdun  for  118,000,  of  -which  16,000,  represented  bj 
forty-six  shares  of  the  Burland  Lithographic  Company, 
were  to  be  paid  at  the  passing  of  the  deed  ;  |2,600  on  the 
1st  of  July  ;  12,600  on  the  Ist  of  September,  and  tte  bal- 
ance at  later  dates. 

Acceptance  of  the  offer  was  mda^by  the  Governors  on 
the  14th  ;  the  30th  of  May  saw  the  deed  of  sale  executed 
And  the  stock  transferred  to  and  accepted  by  plaintiff. 

It  is  complained  that  defendant  -induced  plaintiff  to 
complete  the  contract  by  taking  the  stock,  by  falsely 
and  deceitfully  representing :  1.  That  these  forty  shares 
were  the  property  of  the  hospital;  2.  That  they  were 
worth  a  premium  of  10  per  cent. ;  8.  That  sales  had  short- 
ly before  been  by  him  made  at  that  price ;  4.  That  in  a 
few  weeks  a,  dividend  of  7  or  8  per  cent,  would  be  paid ; 
6.  That  defendant  and  members  of  Ms  family  had  sub- 
scribed the  shares  to  the  hospital.  * 

As  a  conclusion  to  these  charges,  plaintiff  tenders  the 
stock,  and  prays  that  defendant  lie  condemned  in  lieu 
thereof  to  pay  him  #6,000  with  interest.  No  question 
has  been  raised  aS  to  the  form  of  the  action  or  the  form 
of  these  conclusions,  so  I  discuss  them  as  I  find  them. 

This  grave  series  of  accusations  is  met  by  a  plea  of  de- 
nial, and  that  plaintiff  only  accepted  the  slock.after  every 
opportunity  to  examine  as  to  its  value.  That,  n^oreover, 
he  held  the  shares  up  to  the  31st 'of  January,  1888,  (date 
of  this  acti6n)„  without  complaint,  and  with  full  know- 
ledge of  their  value  and  of  the  business  of  the  company. 
Plaintiff  had  offered  to  self  at  #18,000  so  far  back  as  the 
3rd  of  February,  1886.  It  was  only,  however,  in  April, 
1887,  that  the  Asylum  was  in  a  position  to  induce  and 
give  effect  to  the  proposal  in  detail  above  referred  to. 

The  defendant  and  Mr.  Stroud,  having  been  entriisted 
with  the  completion  of  the  bargain,  called  plaintiff  to  an 
interview  on  the  11th  April,  1887.  At  this  and  two  al- 
leged subsequent  interviews  were  made  the  statements 
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Hff?'/"^^!u**'  '',*''^^'  **  "  '"-«'^«  Received  the  plain- 
tif^mduced  the  sale  and  provoked  this  action 

the  l^S  ''""  ^''''"*  "*  '^^  ^"*  ^  '^'"^  ■'  «*  'J'  three 
^he  plaintiff  was  accompanied  by  his  brother.  Ool.  Caver- 

_  From  this  stage  of  the  case,  violent  contradictions  in 
the  evidence  are  added  to  the  formal  charges  and  counter 

CrrW'^^Sir'"'^"'*^^  pUadings^Iert" 
Col.  Oaverhill's   testimony  first  invites   scrutiny.     It 

ted  that  his  statements  are  correct  and  that  defendant's 

iddTJtrr"  'f  ^'  -^«ti«^ai  eonciu>ittrjj 

a''d^ttt;?XV^^^^^^^^^^  ^^  ^'-  «*-^Vtestimony. 

Of  what  p,«8ed  Col.  Caverhill  gives  this  account.    De- 

endant  stated^that  his  subscription  of  |5.000  was  payablt 

m  46  shares  of  the  Burland  Lithographic  stock.  aSd  that 

plaintiff  must  accept  it  for  his  first  instalment,  or  the 

r„^     ?r?.^  ^'  "^-    ^'  '«Pre«ented  himself  I  the 

founder  of  the  Company  and  intimately  acquainted  w^^h 

Its  affairs ;  its  stock  was  worth  a  premium  of  10  per  cent 

^LVZTf'  ^''^^^'^^  high  as  10  and  neT  r^* 
han^  6  per  cent. ;  he  was  ready  almost  to  guarantee  that 

l8t  of^August  and  1st  of  February;  at  that  moment  he 
was  arranging  anqther  sale  for  110.    Col.  CaverlSl  adds 

taki  Itl^tlT  ^^'''"  ^y  ^'^'P"^  **  ^'^^  proposal  to 
broke  nn^  wh«n  they  expected  cash  that  the  Zting 
>roke  up  to  give  them  time  to  consider.  The  conversatiof 
a^  to  values  took,  place  after  Mr.  Stroud  had  left  anH 
the  two  resulting  meetings  . 

w^no^S'''^  *'"'  "  ^^**''''"*  «*?'5r.   He  asserts  that  thei^ 

Tv    ttrTv.*?  ""  *"  ^'^"'^  "'  '^^  position  of  the  com. 
pany.  that  nothing  was  said  about  seeing  about  it  or 

meeting  Burland  again.    That  plaintitf- Agreed  t^a^^ 
he  stock,  and  that  the  business  was  oveTand  the^ma 
definitely  settled  before  the  witness  left.  '^^^  terms 

The  characters  of  bpth  witnesses  are  above  discussion  - 
The  differences  in  their  statements  resuk  f«m  Uie  im^t 
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fections  of  human  memory  and  not  from  an  intention  to 
pervert  or. even  to  disguise' the  truth.  None  the  less  do 
their  opposing  recitals  of  what  passed  produce  difficultioH 
as  to  facts  which  are  of^grave  importance  to  the  case.  I 
find  it  difficult  to  believe  that  the  transaction  could  have 
been  closed  without  some  reference  to  values.  Ool.  Oav-" 
erhill  produces  in  court  the  very  paper  on  which,  at  the 
first  meeting,  he  mibde  a  memorandum  that  between  the 
Ist  of  August  and  Ist  of  February  two  dividends  might 
be  expected,  amountiq^  for  the  ye^ir  to  6  or  8  per  cent. 
Indeed,  it  was  not  seriously  disputed  at  the  argnmeht 
that  representations  of  some  kind  had  been  made  as  to 
the  worth  of  the  shares.  What  these  were  in  exact  detail 
is  clouded  with  the  contradiction  established  between 
Caverhill  and  Stroud.  For  the  moment  I  accept  as  spoken 
ail  that  the  former  asserts  defendant  to  have  said.  Divi- 
dends gradually  shrank  from  10  per  cent,  in  1888  to  6  per 
cent,  in  1.886,  and  then  suddenly  dropped  to  2^  per  cent, 
in  1887 ;  the  amoi^nts  written  off^plant  since  1882  do  not ' 
average  1  per  cent. ;  defendant  at  the  time  of  the  transac- 
tion was  a  creditor  for  a  demai^d  loan  of  $75,000  ;  after 
his  transfer  to  plaintiff  he  only  held  seven  shares  out  of 
the  246  which  stood  in  his  name  on  the  Ist^^January, 
1882;  on  the  date  of  the  written  offer  he4:^H|^,000  and 
ere  the  year  ended  $5,000  more  on  accoun^l^^s  loan ;  atj 
an  auction  sale  in  February,  1888,  only  li  or  46  per  cerit. 
could  be  obtained  for  some  fifteen  shWes  out  of  forty 
offered. 

These  are  in  brief  the  circi!i&^tftnces  in  relation  to  the 
company  which  plaintiff  urges  in  support  of  his  preten- 
sion that  the  stock  was  practically  worthless.  In  counter 
assault  defendant  calls  to  the  witness  box  five  of  the  di- 
rectors, inclusive  of  the^  president  and  vice-pres%ent,  who 
unite  in  asserting  that,  up  to  August,  1886,  when  defen- 
dant left  the  board,  the  stock  was  worth  over  par,  and 
that  they  believe  it  still  worth  dollar  for  dollar.  Mr. 
^Jackson  Bae  and  Dr.  Boiss,  large  shareholders,  have  faith 
in  the  soundness  of  the  bompany,  and  no  one  of  them 
wo^ld  part  with  his  interest  under  par.    Mr.  Earle,  a  di*i 


,     sni^iOB  oauRT.  iif« 

rector,  bought  tek  shares  in  1886  |^^  par.  and  Dr.  Ross  in 
1886  i.aid  ten  liremii^m  for  t*  shares.  The  bianie 
sheet  cf8l8t  December,  1887.  shows  a  surplus  of  #14  000 
and  It  appears  proved  that  the  company  earned  7  per 
tent,  daring  1887.  but  that  the  directors  only  declared  2f 
per  cei  t.  to  enable  them  to  write  off  some  $14,000  of  bad 
debts  and  other  nominal  assets.  \.  i 

I  attach  but  little  importance  to  the  auction  sale  of 
February,  1888.  Apart  from  the  fact  that  it  took  place 
ten  moaths  after  plaintiff's  transaction,  the  shares  of  pri- 
vate  corporations  when  forced  upon, the  market  often  find 
compel  ition  sluggish  and  buyers  scarce.  Defendant  un- 
questionably drew  a  very  rosy  picture  of  the  condition  of 
his  company.  His  assertions  as  to  its  condition,  the  value 
ot  Its  stock  and  possible  fuhire  dividends  were  exaggtera\ 
tions.  if  made  in  thf  form  asserted  by  Col.  Cavferhill  His 
sale  to|Mr.  Walker  was  at  par  and  not  at  110,  and  he  re- 
vised to  take  back  |7.000  of  stock  for  |<>.OOO..with  an  of- 
ferod  subscription  of  f  1,000  t^  the  asylum  thrown  in.  • 

%ah  action  of  deceit  it  is  not  possible  to  be  minutely 

critical  as  to  values,  or  to  subject  opposing  opinions  to  a 

^ver^  analysis.     Mere  inadequacy  of  price  represents  a 

much  weaker  argument  than  a  consideration  which  does 

not  exist  at  all. 

For  a-vendor  to  assert  title  to  a  pioperty  which  he 
knows  does  not  belong  to  him  is  to  make  the  existence  of  • 
fraud  an  almost  certainty  ;  but  to  declare  that  the  thing 
li  worth  one  thousand  dollars  when  it  is  only  worth  eight 
hundred,  ^ould  not.  without  the^aid  of  special  circUm- ' 
stances,  operate  the  rescission-of  a  sale.     The  law  of  fraud 
will  not  concern  itself  with  opinion^  cencerning  which 
other  opinions  may  differ.    ^Misrepresentation  must  in- 
volve facts  of  material  importance,  convincingly  proved. 
A  purchaser  is  expected  to  bo  on  his  guard  against  what, 
in  the  United  States  courts,  hUa  acquired  the  half  con- 
temptuous term  of  "dealers'  talk."    Kerr  (Fraud  and 
Mistake),  w>.  4142,  cites  a  number  of  cases' to  justify  the 
principle  that  "  generd  assertions  of  a  vendor  pf  property  , 
,  "  as  to  ita  value,  or  the  J)rice  he  has  been  offered  for  it  ..^  * 
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"  :  are  assanKHl  t6  be  so  comnionly  made  by  pernonH 

"  having  property  for  Halo  that  a  punjhasor  cannot  Bati>)y 
"  place  (confidence  in  them.  Aihrmations  of  this  kind  an; 
"  always  understood  as  affording  to  a  purchaser  no  ground 
"  for  neglecting  to  examine  for  himself  and  ascertain  th*> 
"  real  condition  of  the  property.  They  are,  strictly  spenk- 
"  ing,  fcralisi  dirta.  A  man  who  relies  on  such  affirmatioiiK 
'*  does  so  at  his  i)eril,  and  must  take  the  consequences  of 
"  his  own  imprudence."  And  again  (p.  42) :  "  An  assor- 
"  tion  that  a  third  person  has  offered  a  specified  sum  for 
"  the  property,  though  false,  is,  like  mere  statements  of 
"  value,  an  assertion  of  so^  vague  and  loose  a  character 
"  that  a  purchaser  is  not  justified  in  relying  on  it."  There 
might,  however,  be  jbo  gross  an  exaggeration  of  values  as 
to  amount  in  itself  to  decisive  evidence  of  fraud,  p.  136. 
A  like  doctrine  is  asserted  by  B^darride  (v.  I,  p.  46  el  seq.), 
and  he  adds:  "  L^  dol  exerc6  sur  le  prix  n'ayant  nuUe- 
"  ment  pes6  sur  la  volont6  de  traitor,  ses  eflfets  n'iront  ja- 
"  mais  jusqu'A  faire  prononcer  la  nullit6  de  I'acte."  Of 
course,  the  purchaser  can  always  protect  himself  by  com- 
pelling the  seller  to  a  warranty  of  his  representations. 

It  is  strongly  argued  that  the  defendant  subscribed  in 
cash  and  that  he  wrongfully  and  without  the  knowledge 
of  the  govei'nors  converted  his  subscription  into  one  of 
'stock.  From  January,  1887,  Mr.  Stroud,  who  obtained  it, 
knew  that  the  defendant's  offer  of  #5,000  was  to  be  repre- 
sented by  46  shares  of  the  Burland  company.  It  was  not 
so  entered  on  the  only  original  subscription  list  extant 
(the  date  of  which  is  not  settled),  and  the  liospital  au- 
thorities, except,  perhaps,  Mr.  McBride,  believed,  up  to 
the  time  of  plaintiff's  offer  coming  before  them,  tfaitt  de- 
fendant's subscription  meant  so  much  cash.  Why  the 
real  terms  of  his  donatiSti'  were  so  long  kept  a  secret  is 
not  explained.  But,  in  any  event,  the  fact,  while  it  might 
accentuate  an  adverse  presnmpttion,  does  not  of  itself  con- 
stitute s  fraud. 

X:  approach  a  scscond  important  element  in  the  vase. 
Did  plaintiff  absolutely  rely  upoti  the  statements  of  de- 
fendant, or  4ld  he  exercise  the  ordinary  inquiry  and  dili- 
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8  not  panted  from  the  consequences  of  neirliiremH  or 
m,xrov,den.e.  Although  equal  ^  to  intelligence  he  W 

tirr  ""T"!  •"  *°  "^^"^^^  <>♦•  knowledge,  and  n" 
doub    because  of  this,  sought  .dvice.  He  consul  ed  with 

8to!^k  Wh./'  ^'^T  '"  ^^i««d  W«  not  to  accept  the 
t  Led  M  7^.^^°"  M^^^»*h«'n  took  has  not'been 
aisciosed.  Mr  Muir  adds  material  informatiota.  He  made 

mqumes  of  Wends  lK>lding  st<>ck  as  to  its  vilue.  r^^^^^ 
to  plaintiff  and  advised  him  to  accept.at  par   ""^'"["^^ 

on  the  faith  bf  the  defendant's  representations  nlone     Be- 

Zzi  the  "'  >r  r ^^'^"^-^  '""'^'^-^  p— «•  ^- 

quines,  the  couniiel  of  no  less  than  thi-ee  Der«on«    th^ 
competent.  ind^Xdent  advice  of  at  lelrtwoTf   kern 

^a^^  the  exercise  of  his  owp  judgment. 

%  But  a  single  other  point  remains  to  be  examined     Ac 

rUr'I'uff^^'^r''  ^"'/  "  «^«*«  ''  ^'  itrelflough 
oJwI^nr       ^■^i'''"''^^-     Between  the'presentation 

^et^'ff      ,™  *""P*'  **°»^  for  deliberation,  yet  he 
^t  die  interval  go  past  without  protest  or  complaint 

January,  1888.  no  less  than  nine  months  after  he  had 
tab,n  transfer  of  the  shares.  In  the  meanwhile  incLnte 
had  occurred  which  seriously  affected  his  position.  In 
June  or  July  he  called  at  the  office  of  the  corpany"  nteV- 

TJT    :  O  Connor  replied  that  he  would  advise 

^directors  to  pass  it.  Plaintiff  replied  that  it  Ca 
poor  look  out  for  him.  and  asked  if  the  stock  wL  Trth 
nothing.    He  was  told  yes.  but  it  was  proposal  be 

ZTo  The ''%7'^f  ^"^^^^^^^^^^^ 

iTi^  ?^''"°^''  *"  *^  ^**"*^«'  ^«  »»»d  nit  made  i^ 
qmnea^with  respect  to  the  stock  befom  taking  it.  he  said 
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it  was  a  na«e  of  iQaking  a  sale  of  hin  property,  that  he  had 
to  accept  the  Htock  or  the  transaction  would  have  fallen 
through,  and  he  left  the  impression  upon  Mr.  O'Oonnor's 
mind  that  the  sale  would  not  be  a  bad  one,  whatever 
might  be  the  value  of  the  shares.  The  dividend  was  in 
fact  passed,  and  not  only  did  the  plaintiff  fail  to  turn 
upon  defendant,  but  he  actually  accepts  the  two  instal- 
ments of  $2,500  eau'h,  which  fell  due  on  the  1st  of  July 
and  1st  of  September  then  ensuing.  His  rights  as  to  de^ 
lays  for  repudiation  were  not  greater  against  the  defen- 
dant than  they  would  have  been  against  the  Asylum.  De- 
fendant WHS  not  without  right,  had  the  repudiation  of  the 
stock  been  made  with  diligence,  to  impeach  the  very  exist- 
ence of  the  sale,  and  to  put  plaintiflP  upon  the  alternative 
of  either  holding  to  or  abandoning  the  whole  bargain. 
The  Asylum's  acceptance  of  plaintifi''s  offer  carried  with 
it  the  acceptance  of  defendant's  46  shares  of  stock  in  dis- 
charge of  his  subscription  of  |5,000,  and  upon  attack  by 
plaintiff,  afternative  rights  in  his  favor  as  against  the 
Asylum  would  arise.  But  all  these  needed  speedy  asser- 
tion. Plaintiff  hesitated  and  delayed  so  that  he  might  see 
what  the  directors  did  in  February  by'  way  of  dividend. 
Had  it  been  7  per  cent,  he  would  not  have  stirred.  It 
was  not  allowable  for  him  to  cling  to  the  stock  in  the 
hope  that  it  might  turn  to  his  advantage,  and  seek  to 
repudiate  w hen  it  turned  out  unprofitably .  He  wa^pkund, 
and  especially  after  his  interview  with  O'Connor,  to  be 
on  DT  off  the  bargain. 

So  I  have  to  hold :  !>.  That  the  representations  of  defen- 
dant amounted,  at  the  most,  to  exaggerations,  and  did  not 
constitute  a  nullifying  fraud.  2.  That  plaintiff  did  not 
rely  upon  them,  l&ut  took  advice,  made  inquiries,  only  ac- 
cepted after  ^three  meetings,  and  even  then  acted  in  de- 
fiance of  his  brother's  advice.  8.  That  his  delay  of  nine 
months  between  the  bargain  and  his  action,  coupled  with 
his  acts,  and  the  knowledge  acquired  by  him  in  the  in- 
terval, operated  acquiescence,  and  in  any  event  barred 
him  of  a  remedy. 
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The  judgment  is  aafollowB  :^  . 

"The  Court,  etc 

.  J'  Oonaidering  that  plaintiff,  on  the  8rd  Febroary.  iLe. 
offered  his  farm  on  the  Lower  Lachinc  Road,  No.  46861  to 
^^To'^nni"!*  **?***  Protestant  Ho«pital  for  the  Insane, 
for  118.000  details  of  settlement  to  be  arranged,  and  that 
on  the  9th  of  April.  1887,  the  defendant  and  WmTD. 
Hlroud,  then  being  governors  of  the  Hospital,  were  namM 

detiuU -"*'*'  "^  "'  ^^'^^'  *°  "**  ^^"''*'^  and -arrange 
"Considering  that  two  days  after,  to  wit.  on  the  llih 
Apnl,  the  plaintiff,  accompanied  by  his  brother  Pra 
Caverhill,  had  an  interview'  with  defendant  and  said 
otroud ;  ] 

"Considering  that,  according  to  Stroud's  evidence,  d 
fendant  stated  that  he  h«d  iobscribed  |6,000  to  said  hoi 
pital,  to  be  represented  by  46,  shares  of  the  BurianJ 
Lithographic  Company,  and  that  the  offer  was  then  anj 
there  made  to  plaintiff  to  accept  his  said  property  at  thi 
pnce  of  118.000.  whereof  |6.000.  represented  by  saS  J 
^Phares.  were  to  be  paid  at  the  passing  of  the  deed,  i2,600 
dpihe  1st  of  July  then  next,  #2.600  on  the  1st  of  Sebteml 
b^next,  and  the  balance  in  ^ve  years,  with  five  pir  cen 
intW;  that  the  plaintiff  accepted  said  proposal ;  thai 
at  nb  time  was  there  a.dlscussion  as  to  the  value  of  the 
\     n  '  ^Y  ^^^  P***"*^^l  ^^  "*1.»»y  ^«  would  consider 
r  .T  l!f^?1*"*  "ff«>°'M  At  the  terms  were  dJ 
^mtel^settled  befdre  the  witness  left  the  meeting  • 

nV'TfJ^.^"".^'  **"*  ***^  ***^®'  ^"»<^  *»>»*  said'prank 
t|^erhiW,iu.>hia  evidence,  asserted  that  there  were,  i J 
a^,\three\  interviews,  within  three  days,  at  only  the  fi4 
of  which  Was  Stroud  present ;  that  the  plaintiff  was  aL 
suiprised  kt  being  offered  the  stock  instead  6f  cash  thjt 
be  Would  koti  and  did  not,  close  during  Stroud's  prih 
sence,  but  th«t  after  he  left  and  at  the  two  subsequent 
meetings,  th^queation  of  the  value  of  the  shares  was  du- 
cussed,  and  that  in  rehition  thereto  the  foUowing  state- 
ments were  mWde  by  defend^  :^he  was  intimately  ao- 
auainted  with^e  company  (^dividends  luid  been  as  high 
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M 10  An4  neverieM  than  6  per  cent. ;  its  stock  was  Qover 
held  at  lesji  than  110  per  cent.;  ho  was  at  that  tim»' 
arranging  a  price  at  that  rate;  guaranteed  as  far  as  ho 
could  that  a  half-yearly  dividoqd  of  8  per  <'ent  would  be 
paid  between  Ihe  Ist  of  August  and  Ist  of  Bepteraber; 

"  Oonsidering  the  material  /contradictions  existing  be- 
tween the  evideht^e  of  Stroud  and  that  of  Oaverhill '; 

"  Oonsidering  that  the  dividends  of  the  said  Bnrland 
Oompany  had  been  as  high  as  10  and  not  less  than  6  per 
cent;  that  previous  to  August,  1886,  (atwhich  date  de- 

/  fendant  left  its  board),  shares  had  been  sold  as  high  im  10 

l\  per  cent,  above  par,  and  the  general  manager,  the  pre- 
sident, vice-president,  other  members  of  the  Board  of 
Directors  and  several  shareholders,  examined  as  witnessev, 
united  in  asserting  that  in  April,  188,7,  and  even  now, 
the  stock  was  worthtat  least  par ; ,      ( 

s  "  Oonsidering  that 'the  said  Bnrland  Oompany  earned  7 
per  cent,  net  for  the  year  1887,  but  that  the  directors  only 
declared  a  dividend  of  2|  per  c^nt.  in  order  to  make  a  larg<' 
wiping  off  of  bad  debts  and  other  nominal  assejs^o  that 
the  financial  strength  of  the  company  might  be  improved  ; 
'*^  Oonsidering  that  the  auctio^sale  of  a  Mr.  Walker's 
stock,  upon  which  plaintiff  in  paWrelies  to  establish  the 

Vworthlessfae^s,  of  the  stock,  took  place  no  less  than  nine, 
months  after  plaintiff's  acceptance  of  his  shares,  and  even 
after  the  taking  of  this  action,  and  was  not  in  any  event 
a  true  test  of  their  actual  value ; 

"  Oonsidering  that  in  an  action  of  deceit  it  is  not  possible 
to  he  minutely  critical  as  to  values  or  to  subject  opposing 
opinions  to  a  severe  analysis;  that  defendant's  general 
assertions  as  to  value  or  the  price  he  has  been  ofi'ered  for 
it,  were  gratis  dicta,  and  afforded  to  pilaintiff,  purchaser, 
no  ground  for  neglecting  to  examine  for  himself  and 
ascertain  the  real  condition  of  the  property ; 

'MPonsidering  that  plaintiff's  alleged  statements,  even 
if  distinctively  proved,  did  not  amount  to  exaggerations 
as  ttf  value  of  so  gross  a  kind  as  of  themselves,  to  be  deci- 
sive evi4effce  of  |irau4.  aijd  Vfpnld  not  warrant  the  annul- 
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ment  of  .aid  trotiMction,  or  th«  mainUuning  of  pldntiJfa 
action  u  brought ;     "  • 

"Ooniidoring  that  plaintiff  did  not  in  fact  wholly  rely 
upon  dofendanfii  utatemwnti,  or  n«gIeot  to  examine  for 
htmm^U  into  the  meritH  of  the  pro|K)«ed  bargain,  but  con- 
Hulted  with  hi.  brother  and  a  Mr.  Orathern.  and  further 
di.cu.«ed  the  matter  with  Mr.  B^uir.  through  who.e 
agency  the  aaln  wa.  initiated,  waa  advised  by  his  brother 
not  to  acceplt.  and  was  advised  by  4lr.  Muir.  a«  the  result 
of  inquiries,  that  the  stock  was  worth  par  and  that  he 
ought  to  accept ; 

"  Consideiiug  that  between  th6  statements  of  defen- 
dant  and  plaf  ntilf 's  awseptance  thereof  intervened  persons! 
luquirieH.  thij  counsel  of  no  less  than  three  persons,  the 
independent  advice  of  at  least  two  of  them,  and  the  exer- 
cise of  his  own  judgment ; 

"  Considering  t|iat  after  the  first  interview,  plaintiff  took 
time  to  consider,  had  two  other  subsequent  interviews, 
and  was  subjected  to  no  device  to  prevent  his  makinir 
full  inquiries ;  »  .  " 

^••Considering  that  while  his  offer  was  made  on  the 
.18th  April  and  accepted  on  the  day  following,  the  deed' 
oi  sale  was  not  passed  or  the  stock  transferred  until  the 
80th  ot  May,  and  that  plaintiff  in  said  interval  of  six 
weeks  had  further  ample  time  foi;  investigation  and  de- 
liberation;.  ^     * 

h  Oonsideiing  th'at  In  June  or  JJf||plaintiff  interviewed 
th^^Burland  Company's  generalmnager,  was  advised 
tli^t  the  hallWearly  dividend  was  likely  to  be  passed 
asked  if  the  stock  was  worth  nothing,  (iomplairied  of  the 
condition  ctf  aff  lirs.  but  in  >ffect  admitted  that  he  had  to 
accept  the  stock  or  the  sale  would  have  fallen  through  ^ 
and  that  the  sale  would  not  be  a  bad  one,  whatever  might « 
be  the  value  ofthe  shares  ; 

"Considering  that  said  half-yearly  dividend  wiia  in 
fact  passed,  and  yet  plaintiff  made  no  protest  or  objection 
until  instituting  this  action  on  the  81st  of  January,  1888, 
mne  months  after  his  acceptance  of  the  shares,  and  montha 
after  hit  admitted  knowledge  of  the  Company's  aflEain ; 
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"  Obntidering  that  pUintirB  dflUyt,  fct!  mpadUtion 
w«n<  not,  fp^<»t«r  •g&inat  dprtmdvnt  than  th«y  would  have 
b««!n  against  tho  Hoapital.  that  th«  Iloapital'ii  aocptanr^ 
of  plaintiff*!  offer  carri«Ml  with  it  th«  ait<<«ptahcm'ordcift>n- 
dant'a  46  aharep  o(  stock  in  diat^harge  oY  his  snW^riptiQn 
of|fi.'()00,  and  npon  imn^tnliate  attack  by  plaintiff,  i^tpr- 
native  rights  in  defendant's  favor  as  against- th«*  hospital, 
might  have  existed ; 

"Oonsidering  finally  (1)  that  the  statements,  even  il 
they  stood  without  contradiction-^whioh  they  ^o  not— 
do  not  constitute  a  nuUifyihg  fraud ;  (2)  that  the  plaintiff 
did  not  rely  upon  th«nn  but  took  advice,  made  inqnirioH. 
only  aci^epted  after  three  meetings,  and  even  then  in  d«T- 
fiance  of  his  brother's  advice  ;  (8)  that  his  delay  of  Bin«> 
months  between  the  bargain  and  his  action,  (coupled  with 
hif  acts  and  the  knowledge  acquired  by  him  in  the  inter- 
val, operated  acquiest^ence  ;      -    "    • 

"Considering  that  defendant  hath  provinl  his  pleoH, 
doth  maintlkin  the  same,  and  49th  dismiss  plaintiff'H 
action  with  costs,  etc."  i 

*    .  '      Action  dismissed.   '" 

C.  H.  I^^phenf,  attorney  for  plaihtiff. 

Robertaon,  Fleet  Sf  Falconer,  attorneys  for  defendants. 
(J.  K.) 


November  28,  1884. 


Chram  Lobamobb,  J,. 
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FAIRBANKS  rr  al.  v.  BARLOW,  and  SMITH, 
a^jndicataire. 

Execution -^Salfi  of  immoveable  by  Sheriff— Art».  688,  71i>, 
C.  C.'P.-\Oreditor  who  hat  filed  an  opppaition  becoimiufr 
pmchater. 


e 


\'  *  ■ 

HsLD  >-That  when  a  ^re  obirogrsphnry  emditor  who  has  filed  an  o(>po- 

^  aitionin  the  bsnds\^  ths  sheriff,  |)eoomes  porchiuer  of  the  Immo- 

veable sold,  he  is  noC  entitled  to  retain  the  parchsae  money  to  the 
extent  of  his  cishn,— Artlols  MS,  C  C  P.,  rsferr^  ooljr  to  the  snU- 
icg  (9ffitor  aq<^  to  Jbipothesai^  crsditook 
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Uonl   l«  Prix  d^.4j«di««tioii  ft  «u  dft  112  000  00    \^ 

-««tport6  adjudi...Ui»  .tie  «h6ril  fait  rsplrt  nl     ^ 

n.„d„«r.    ,e™,nd«„t  qa'il  «,il  «,7i„i  Vc«l  ^iTdil  - 
,t.m.  d.  dy%p««.r  «n  Coifr  U  dit«  .omme  de  II2000M 

:X:  rd;^^d"^  r  •''*•"'''  <  Hiro«raph.v;'n^:' 

d. ■..,r«.l„. droit  dereteni,  „„trt  «,.  „,y„.  ^„7"    . 
unc.„pp„.„i„„  ,„,„  ,„  „^„  j^  'L  C" 

.  b'Miioh  688  diflJre  de.  Stat^fii  Eefondn.  du  Bw-Canrf. 
aap,  86,  qu.  le  ,Md«.iit  et  tout.  parUe  ayaat  im  nri 
lh«q».  .orw,  immeuble  ,t  rtrt  port*  adiadioaJ^ 

A  Cte  «po,„,  k  .hwf  a-4tut  pTtoia  d.  d ipirf  .y«r 
eU  1^  .Tffl.  ^.•"  "  ''*"  "^P""*  "'l^  f"^ 
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dans  ce  certificat,  le  Ifigislatetir  a  sanvegard^  les  droits 
de'  chaciin,  en  declarant  par  Particle  688  qne  non-senle- 
meni  celni  dont  la  c^r^atace  est  port6e  an  certificat,  mais 
anssi  celni  qniaprodnit  son  opposition,  ponira  retenir 
le  montant  r£alis6 ,  par  la  yente,  jnsqn'd  concnrrence  d/d 
sa  cT^ance  en  fonrnissant  bonne  et  snffisante  cantion. 
L'article  688  n'a  point  innov6  dn  d^it  ancien  ;  11  n'y  a 
aujonrd'hni,  comma  il  n'y  avait  sons  I'opdration  des  Sta- 
tnts  Kefondus  di^  Bas-Oanada;  que  le  cr6ancier  saisissant 
6t  le  cr6ancieT  hypotli6cai|e  qui  ait  le  droit  de  retenir  le 
prix  d'adjndipation.  L'i%t«f  pidtation  donn§e  par  I'adjn- 
dicataire  Smith  i  ced  article  est  mal  fondle..  Les  mots  : 
'*  tout  cr6ancier  dont  la  cr^ance  est  port6e  an^r|;ificat  ou 
qui  a  prodnit  son  opposition  "  ne  s'entendent  pas  de' deux 
cr^anciers  difl%rents,  mais  bien  d'nn  seal  et  mdme  cr^an- 
cier ;  c'est-4-dire,  celpi  qui  a  nne  hypothdqne  siir  la  pro- 
pri6t^  soit  qn'elle  apparaisse  an  certificat  on  ^^'elle  y 
ait  6t6  omise,  on  que  de  sa  nature  ne  requ6ri^  ^as  I'en- 
registrement,  il  soit  devenu  n^cessaire  k  ce  cr6ancier  de 
li^  d6noncer  par  la  voie  de  4'bpposition.  L'article  719  du 
Oode  de  Procddure  I'explique  suffisamment  en  declarant 
qne  ropposition  afin  de  conserver  sur  les  deniers,  n'est 
n6cessaire  quQ  pour  les  cr6anciers  que  le  r6gistrateur 
n'est  pas  tenu  d'insSrer  dans  le  certificat  des  hypotheques 
dont  6tait  grey6  rimmeuble.vendn. 

Ainsi,  dans  I'espfice,  I'adjndicataire  n'6tant  qu'un  crdan- 
cier  ohirographaire,  le  Eih6rif  anrait  ^tjren  droit  d'exiger 
4e  lui  le  paiement  imm§diat  du  pri#  d'adjudication ;  il 

-n9 1'a  pas  fait  et  s'est  oontentS  des  garanties  qui  lui  6taient 
donn^es.    Les  demandeurs  sont  en  droit  de  demander  que 

"xw^prizd'a^udicafion  soit  vers6  entre  les  m|iins  des  offl> 
ciers  de  la  Oonr,  et  leur  motion  est  accord^e.  ^        ; 
The  judgment  is  ^8  follows: — 
''Ia  Oonr,  etc......  '      / 

,  "  0<nutid§rant  que  I'a^udicataire,  nn  des  op);)09ants  en 
oe^te  cauBe.  n'est  qu'un  crfencier  chirographalre,  et  qn'aux 
tenia«8  de^  saiicles  688  et  719  du  Oode  de  Procedure  Givile, 
le  JsaisiMant'erle  cr^ander  hypothdcaire  ont  senls  le  droit 

'  4tt  ^rtftlliT  ftntra  lanw  majna  1«  prix  d'adjndipation  jn«}p'A 
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JAocorde  la  motion  de«  demandon™  avec  d«Dei>B  et 
ordoBDo  an  di.  adjudicatai™  d,  dtpoaer  lo  dtt  pri^dU  " 

Z"^  V  '^.  /  Motion  granted. 

,  CW.  CAu^/eoii.  ^0//  4.  Att^ator,  attorneys  for  plaintiffs 
OHa  /ora„  4.  i>«^y,  attorneys  for  purchaser,  opposanT 


~M 


[En  Revision.] 

81  pctobre  1887. 
Oir^«i  Johnson,  jETTfi,  Tasohebeau.  JJ. 

MOEIN  ,y.  MOEIN,  et  MORIN.  opposant, 
(W^tfibi.  q^«  rf'a«„W-4^wi-4r/,.  688,  684,  a  P.  C. 
''''j^f'i?*  ,e  j„ge„.ent  de  U  oour  inftrieare,  M.LR.  38  C 

L'oppOaaJt  avait  pioduit  4  rencontre  dela  aaiaie  nn. 
oppoj.t..n  Jfin  d'annnle,  dan.  le.  tome.  orfinZ^  Z 
to™  le.  f„ti  ,„„t  vraia.  etc.,  mai.  avec  cette  H^  ^2 
•  ob.enr.nt  toutefoi.  qn'U  n'a  m  inform*  dTS  .^ 

..  l:;*^""**  ■"*"*«-  <"  *'-anden;^PPO.inS!;; 
U  difendjur  wiMMuit  «t  motion  pour  renvoyer  cette 

.»t«,t  que  |e  d«poMnt  n-affirme  et  n.  jure  p«i  ,u4  « 
con™«anc«  pen»nueU.tou.  le.&it.  ointenu.  e?",^ 
<!fa<»W|>  lldtf*  «ppn.iK.n  a  .lucuu  d»ui  Wrti^t 
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vrais,  et  parce  que  la  Testriction  on  I'ol^pervatioii  faite  iftu 
dit  affidavit  le  rend  nnl  et  insnffisant. 

Gette  motion  fnt  accord6e  stir  le  motif  qne  le  dit  affi- 
davit n'6tait  pas  oonforme  anx  exigences  de  Particle  688 
da  Oode  de  Proo6dare  Oivile.  (Voir  M.  L.  B.,  8  S.  C. 
166).  '  * 

Johnson,  J.  (en  rdvision) : — 

The  opposition  was  dismissed  on  motion  for  want  of  • 
an  affidavit.  In  onr  opiniogL  no  affidavit  was  necessary. 
The  articles  688  and  684  show  that  the  affidavit  is  not  ne-, 
cessary  where  therd  is,  as  ihere  was  here,  a  judge's  order. 
That  order  being  once  given,  the  opposition  w^  allowed  ; 
and  should  ha ve^  been  contested  aufond.  Tli^  judgment, 
therefore,  is  reversed.  r^ 

Le  jugement  de  la  Gour  de  revision  est  dans  les  termes 
suivants :—  .  ^ 

"  Gonsid6rant  que  la  deposition  an.  sdutien  d'uue  oppo- 
sition sur  saisie  n'est  requise  que  pour  Tobt^ntion  de 
I'ordre  de  stiriis,  et  que  l^insuffisance  de  telle  deposition 
ne  justifie  qu6  la  revocation  du  stasis  et  non  le  renvoi  de 
1  opposition; 

"  Vu  les  articles  688,  684  du  Gode  de  Procedure,  ren- 
verse  le  jugement  de  la  cour  inferieure  et  renvoie  la  dite* 
motion  avec  depens."  V  . 

Mercier,  Beausoteil,  Choquet  Sc  Martineau,  avocats  de  I'op^ 
posant.  >  „ 

Cagyion  ^  JSitMrA^st,.  avocats  du  saisissant 
(POM.) 
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PLANTE  V.  LA  SOOIfiTfi  DES  ARTISANS,  et 
LAURENT,  WM «,  canwr.      \       ' 

J>^ration-^Mi8  en  cause— Absence  d^iUligationcontreut^ 
partie—Dtfense  en  droU. 

one  P«t»e  m,Be  en  cau*,.  oette  dernifire  poorr.  «,  falre  renvoyer  d«. 

"•  ■        - 

La  demanderesse  aUigue  que  son  man  est  d6c6d6  k 
Montreal  e  24  iio,rembre  1886 ;  que  par  sou.  contrat  de 
manage,  elle  est  usufruitidre  de  tous  les  biens  df  laissis 
par  son  man  ;  que  ce  deraier  6tait  membre  de  la  80ci6t6 
dfefenderesse,  et  que  son  d^ods  ouvre  en  faveur  de  la  de- 
manderesse un  droit  k  toucher  #279 ;  que  la  d6fenderesse 
jm  a  donn6  avis  que  cette  somme  avait  fits' 4fepos6eentVe 
les  mains  du  trfisorier  de  la  province  en  vertu  de  I'acte 
IwTT^-r  ^fP^J*  J^diciaires  de  1871 ;  que  d'aprds 
lentdte  du  dit  avis  il  apparaitiail  qu'un  semblable  avis 
aurait  m  signifi6  au  mis  en  cause  Laurent  en  sk  qualit6 
de  tuteur  auz  enfants  mineurs  de  son  mari  issus  d'un 

^i!r**I  r*""^'  *«<1™«1  »«"*.  d'apris  la  dtfenderesse. 
reclame  la  dite  somme ;  que  c'est  sans  droit  que  le  dit 
Laurent  a  reclame  le  dit  montant,  si  telle  reclamation  il 

^  Les  conclusions  de  la  decliration  sont  les  suivantes- 

^  A  ce  que  la  defenderesse  soit  condamnee  4  lui  payer  la 

dite  somine ;  k  ce  qu'ordre  soit  donnd  au  tresorier  de  la 

proviHoe^e  gayer  k  la  demanderesse  la  dite  domme  de- 

posee  entre  ses  mains,  avec  frais  oontr^  la  defenderesse 

en  cas  4©  contestation  a  avec  dipms  y  compris  les  ftais 

<Pexk»bttseontrele  mis  en  cause  "  - 

Le  mis  en  cause  produisit  k  Tencontre  de  cette  demanae 

une  defense  en  droit  contenant  entre  autres  moyens  le^ 

suivants:  2o.  Faroe  que  la  demanderesse  n'alldiroe  pas 

dans  la  declaration,  ancr "    '-  -»      ^^ 
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canse  pour  la  jnstifier  et  lai  dooner  droit  de  conclnre  A 
ce  q^ue  le  mis  en  cause  soit  condanin6  anx  fhdcf  de  Taction. 

Oe  moyen  fat  maintenn  par  le  jagement  qtii  est  dans 
cestennes: — 

"  Oo:isid6rant  que  pontes  les.all6gation8  de  la  demande 
an  snjet  du  mis  en  cause  sont  dans  une  forme  dubitative, 
qu'aucune  n'affirme  qu'il  se  soft-  oppos6  an  puc^ment  par 
la  ddfenderesse  de  la  8omm@  r^clanqi^e  et  n^  d«Dilontre  par 
suite  auc^n  droit  qnelconque  4  iane  condam]|atJ|pn  k  des 
d6pens  contre  lui ; 


M^intient  le  denxidme  moyen  de  la'^ditle  d6fense  en 
droit,  et  en  consdquence  renvoie  et  rejett(i^ceite  partie  des 
conclusions  de  la  ddclaration  qui  deutande  d^  frais  contre 
le  mis  en  cause  ;  mais  reserve  k  la  demi^ideresse  de 
prrendre  de  nonvelles  cdnclusions  k  mdme  ^n,  s'il  y  a 
lieu,  k  raison  des  procedures  qui  pourraient  6tre  subs6- 
quemment  adoptees  dans  I'espdce  par  le  mis  en  cause, 
tivec  d6pens,  etc. " 

^udel,  Charbonneau  ^  Lamothe,  avocats  de  la  demande- 


resse. 


Judah,  Branchaud  Sf  Beausei,  avocats  du  mis  en  cause, 
(p.  o.  M.)'  .  / 


« 


'       March  81,  1888. 
-  Coram  Johnson,  Gill,  Davidson,  Jl^t 

MoBAE  V.  CANADIAN  PACIFIC  RAILWAY  CO.. ' 
Jury  IVta/ — Verdict — Arrest  of  Judgment— -Baiiway. ' 

The  auignmentof  facts  suboiitted  to  the  jury  contained  qoeBtions  relating 
not  only  to  tlie  expalaion  of  the  plaintiff  from  de&ndants'  trains  on 
two  dates  specially  alleged  in' the  declaration,  bpt  aJao  to  bis  being 
prevented  from  travelling  on  their  trains  subsequently,  which,  in  the 
opinitm  of  the  Court,  was  not  oompUnned  of  at  all  in  the  declaration. 
The  verdSst  awarded  damages  genenJly. 

Hno :— That  the  defendants  had  a  right  to  move  in  arrest  of  jndgment, 
it  bein^  impossible  to  divide  the  amount  and  say  how  much  the  jury 
intended  to  give  for  what  th»  {daintiff  eompliuped  oi^  and  how  much 
forwhathadid  nnt  nomplain  nfi        ,  ,  =^ 
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Setnble,  A  railway  coippany  which  has  notpyet  opened  its  line  for  the  pbblic 
oonveyancrt  of  paasengem.  is  not  aabject  to  the  obUgationa  which  at- 
tach to  common  carriers,  though  it  may  have  occasionally  carried 
passengei*  for  hire  for  thi^  special  accommodation  of  persons  apoly. 
ing  for  passage  ^J^  *^'^' 

^^  '       ■         ■  .  >^-  -.  T.       - 

The  case  was  tried  before  Davidson,  J.,  with  a  special, 
jury.  t^      <• 

The  questions   ubmitted  to  the  jury,  with'the  answers 
thereto,  are  as  follows :—       ' 

1.  Was  the  plaintiff  on  the  9th  and  11th  days  of  July 
1886,  travelling  west  of  Biscotasing  on  the  defendants' 
railway  trains  for  the  purpose  of  his  trade,  with  regular 
tickets  issued  to  him  by  defendants? 

A.  Yes,  (two  jurors  dissenting.)  '^        ^ 

2.  Was  the  plaintiff,  w^ile  travelling  with  said  tickets, 
"bxpelled  from  said  trains,  on  the  days  aforesaid,  by  order 
of  the  defendants? 

A.  Yes,  (thr^e  jurors  dissenting.) 
8.  Was  the  plaintiff  prevented  by  the  defendants  from 
travelling  along  the  line  of  their  railway  west  of  Biscota- 
sing  after  the  11th  day  of  July,  1886  »       / 
'     A.   Yes.  ^/;  :  :-\:  ';\-' 

"^V^®'!  *^«  defendants  justified  in  so4xSmngplin^~ 
tiff  from  their  trains  and  in  preventing  him  from  travel- 
ling along  the  line  of  their  railway  west  of  Biscotasing 
Wion^'  ^^**  "e  **»«  ro«ons  and  grounds  of  such  justi- 

A.  No,  (three  jurors  dissenting.) 
'    6.  Did  the  plaintiff  suffer  any  damage  and  loSe  any 
merchandise  or  debts  dile  to  him,  by  reason  of  being  ex- 
pelled from  defendants'  railway  trains  and  being  pre- 
vented from  travelling  along  the  line  of  railway  ?  ' 
t  J^'        **^  evidence  of  loss  of  debts  (unanimous ) 
9.  Do  you  find  for  plaintiff  or  for  defendants,  and  if  for 
plMntiff,  to  what  amount  of  damages  is  he  entitled  ? 

A.  For  plaintiff  (10  to  2).  an^  award  him  #760  damages 
(unanimous  for  amount  awarded).  , 

Johnson,  J.  :— 
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ment.  The  defendant  moves  for  a  new  trial  and  for  arreat 
of  judgment.  ^. 

The  pkintiff  askM  for  damages  for  wfiSl  occnrred  . 
the  defendant's  line  of  railway  while  it  was  in  course  <^f 
construction  :  and  particularly  for  what  occurred  on  the 
9th  of  July,  1886,  when  he  was  expelled  at  a  place  calldd 
Nemogesenda  on  the  shore  of  Lake  Superior ;  and  again 
for  being  forcibly  expelled  on  th6  11th  of  July,  at  Kejbo- 
gama,aplace  in  the  same  region;  and  he  claimed  vJBry 
heavy  damages  indeed  for  indignity,  disc^omfort,  dai^ger 
and  loss  of  business.    This  is  the  allegation  of  damage'  in 
the  words  of  the  declaration  :  "  T;hat  by  th^  arbitrary  and  ' 
"  illegal  treatment  plaintiff  suffered  as  abo\|e  described,  he 
"  suffered  heavily  in  his  fortune  and  perdon,  and  in  the 
"  destruction  of  a  lucrative  trade  which  Was  completely  - 
"destroyed,  his  goods  and  credits  lost,  and  his  person  ex- 
"  posed  to  danger  and  ill-treatment.    That  defendants 
"  were  bound  to  carry  plaintiff's  goods  all  ilong  their  line, 
"  having  received  the  price  of  fireight  and  passage  money." 
.  The  pleas  urge  jiwtification,— that  th«  line  was  being 
built,  and  they  \^dr&  not  by  law  commoh  carriers  at  the 
time,— nor  until  the  road  was  opened  m  public  traffic  : 
That  they  had  to  take  precautions  to  prevent  disorder, 
and  particularly  the  abuse  of  the  sale  If  whisky  among 
some  8,00.0  laborers:  That  neverthelei  they  were  con- 
stantly exposed  to  the  nuisance  of  a  jblass  of  traders  of 
whom  the  plaintiff  was  one„  and  whJ,  by  all  sorts  of  de- 
vices, leading  4o conviction. in  two  aises,  sold  whisky  to  • 
the  men. 

The  jury  found  that  on  the  9th  and  on  the  11th  of  July, 
the  plaintiff  was  expelled. 

They  also  found,  in  answer  to  questions  8  and  4,  that 
(0er  the  nth  of  July  (which  had  not  been  cpmpliiinddof  at "- 
all  byttfie  terms  of  the  declaration),  the  plaintiff  Was  pre- 
vented from  travelling  on  the  railwayj  west  of  Bi^citasing ; 
and  that  the  defendants  were  not  juajtified  in  so  ixpelling 
and  preyenting  him.  Qudstion  4  vjras  this:  "  Were  the 
""  defendants  justified  in  expeUuigJplaintiff  fh>m  their 

trains,  and  in  preventing  him  travftrhig  along/the  Kno— 
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;;  Of  the  railway  west  of  Biscotaaing.  and  if  so.  what  were 

•      an-l  T""  *?    ^^"'^'^  ""^  *""^  justification  ?  "    They 
answere^  simply.  "  No."   Now.  that  is  no  answer  at  all  to 

the  question.     Justification  is  a  question  of  law.  and   he 
jn^ounds  and  reasons  for  it  were  questions  of  fact,  which 

The  Oo^r?^  whether  they  constituted  justification  or  not. 
Ihe  Court  was  there  to  pronounce  upon  the  law.  and  the 

P^oX^of'^th"'"  '  '!,^  t'  '*^«  J"-*  -ersed'tlTpt 
per  order  of  things,  and  they  have  found  the  law  and 

ve'rf "'  m'"'*'^''^*^-      That  is.  in  my  oii^;:^' 
verdict  against  aw-against  the  foundation  of  right- n 

Z  .  V^r^***"^"'  *"^  *"  P*'*  *  '''«^*'^  of  «worn  duty ; 
^  trl^I       /"  ,?*"*'*!""  '^"'^^"'^  **  *^«  '°«*  o^  *Ws  mode 

may  bi  h.;;!       '     '  ""  *'"'  '"  ^"'^^  '^•^  j^«*^^« 

In  answer  to  questions  5  and,6,  they  also  found  tlTat 

^T^^^'/T'''''''^'^'  but'asrespecMoss 
debts,  they  found  there  was  no/evidence ;  and  they  gave 
damages  generally  fo? fys©.      \  ^  ^ 

in.TZi"''**'?''"'*"'""^  ^  tt'^ whether  the  evidence 

^  iuh^^  tT    TT'  **  '^^  with  respect  to  the  9th  and 

lltJi  of  July,  ^high  were  subjects  ^  complaint.  I  will 

y1^l7,^  *'  '*^**r'*  ^^  '^^  ^'  **»«»«*»  I  *»^i»J^  the 
^,  jury  or  the  required  majority  of  them  (9  to  8)  took  an  ex- 

.  tjeme  view  of  the  plaintiffs  position,  and  his  aUeged 
rights  or  wrongs,  and  a  haiBh  and  severe,  not  to  say  unjust 
^^  '"*rr^  -<«t.^ripus  responsibyr,!^ 
t^.s  compaay  which  was  mak/ng  a  railway,  tLugh  a 
wildemess,  and  required  for  the  sake  of  peace'  and  order 
LnTi^'**"*^  drink  from  their  men,  the  Court,  however. 

for  which  there  was  any  evidence  or  show  of  evidence  • 

rnLHt^T  "^''^'''  '''^^  '^"  "»^*«'  but  only  with  the 
mistakes  of  juries  upon  matters  of  fa6t.  BuUetting  idone  - 
that  part  of  the  case  altogether,  and  cdmin^to  wh^t  was 
not  alleged  »t  all  by  the  action,  and^pon  w^ich  the  jurv 
have  found  this  general  verdict.  I^gay  it  is  simply  inW 
PDW  to  diaoam  hrt»' wmnW  *tk^~ti .-?_x,     i    m  r-'^   *^-. — = 
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what  the  plaintiff  did  complain  of,  and  how  much  for 
what  he  did  not  complain  of  at  all. 

It  is  certain  that  he  does  not  complain  of  anything  Bag-- 
gested  by  queHtions  8  and  4.  Therefore,  those  suggestions 
w^;re  not  properly  there.   The  defendants  appeahsd  to  the 
other  Court  against  those  questions,  and  all  that  we  know 
from  th(i  record  is  that  the  Court  of  Appeals  allowed  the 
question  to  remain,  j^abiy  with  the  view  of  rectifying^ 
the  result  if  it  should  turn  out  to  be  contrary  to  justice.(')  ^i 
The  party  defendant,  therefore,  cannot  be  sa|d  to  have* 
acquieaced  in  the  suggestions  5f  fact  8  and  4,  although  he 
r  v-    I       yfeni  to  trial  in  submission  to  the  opinion  of  tike  Court  of 
|j5^»ii  Apipeals.    Now,  it  would  be  no  reason  for  giving  the  de- 
%'T  -W^*  fenda^ts  a  new  trial,  merely  that  the  suggestion   was 
.'**  wrongly  thei* ;  for  though  a  new  trial  may  be  had  for  in- 
sufficient facts  suggested,  here  we  hare  to  deal  not  with 
insufficiency,  but  with  stlperflaity. :  not  with  any  defi- 
ciencw  ini  the  ptatement  of  the  gfOttnds  of  the  plaintiff's  ^ 
c|ai*niybnt  nj^ith  something  superaddied.  and  which  he  ^ 
n^varlma^  i» Wound  of  iiction  at  alt  therefore,  we  have 
alvejr4ict  whidh  the  record  ofdemaind  does  not  support. 
This  man  would  be  getting,  if  vire  gave  him  judgment  for 
1760,  what  he  nanrer  even  asked  f  damages  for  a  thing  he 
di^  not  ev«n'claim  by  bis  Action.  The  record  shows  that : 
and  therefore  it  is  a  proper  case  on^tbe  record  tor  arrest  of 
judgment.    I  think  it  is  also  a  case  where  a^  new  triisd 
m^ht  be  granted  for  manifest  injustice,  for  I  can  hardly 
conceive  injustice  made  more  .manifest  thiin  by  condemn- 
;  ing  a  defendant  to  pay  what  the  plaintil'does  not  ask  from 
I  hinii.    There  would  be  inconvenience  in  a  new  trial  with 
i  thiii  defective  demand,  and  this  superfluous  suggestion  of 
facty  therefore,  I  would  say  the  defendants  to  take  nothing 
•  by  tjieir  motion, for  new  trial,  but  no  costs  against  them 
on  that,  for  they  were  entitled  to  make  it :  and  I  would 
grant  also  without  costs,  the  mention  for  arrest  of  judgment, 
soth(it  the  plaintiff  can  goto  a^ppeal,  and  get  judgment,  if  * 
thjat  Court  can  say  that  questions  8  and  4  have  anything 

"W^O,  P  ffVi  At  if  JfflffnUj  Wi^i  B,<<a,B.HO.     '     ^^ 
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to  do  with  the  case.  (On  motions  in  arrest  of  judgment, 
It  should  always  be  ordered  that  each  party  pay  his  own 
(Josts.     LUMh's  Praotioe,  p.  629.) 

I  have  refrained  from  entering  on  that  important  part 
of  the  case  having  direct  reference  to  the  general  principle 
of  liability  of^  rail  way  companies  in,  course  of  building 


urn. 
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under  consideration 
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their  line.      That  would  have  come  unaer  consiaeration 
in  the  part  of  the  case  having  referent  t^  what  was  done 
on  the  9th  and  the  11th  of  July,  andAwhich  was  alleged 
m  the  declaration.  The  Court  has  stated  it  was  unwilling 
to  consider  that  part  of  the  case  upoii  which  there  was 
evidence  of  some  kind ;  but  the  general  subject  of  liability 
at  all  on  the  part  of  the  railway  company  under  the  cir- 
cumstances  ought  to  be  carefully  considered  before  further 
steps  are  taken  in  this  Oase.     The  law,  I  think,  was  well 
laid  down  at  the  trial.    The  learned  judge  said  :  "  Oom- 
"  panies  or  individuals  who  make  a  regular  business  of 
"  carrying  either  passengers  or  freight,  and  who  hold 
•  themselves  out  to  all  parties  indifferentlv  as  ready  toW 
"  ceive  them,  or  their  freight,  are  called  common  carriers. 
"  Private  carriers,  on  the  other  hand,  are  those  who  only 
"  receive  passengers  or  freight  casually,  and  not  as  a  matter 
'I  c^"  regularly  advertised  traffic.     Common  carriers  must 
"  hold  themselves  out  generally  as  carriers  of  passengers 
"  or  freight  engaged  pubUcly  in  that  business.    As  Lord 
"  Holt  laid  it  down,  they  must  Undertake  to  carry  goods 
"  for  persons  generally,  and  they  must  holci  themselves  out 

I  fs  regularly  engaged  in  the  transportation  of  goods  for 
••  hire,  as  a  business,  and  not  a»a  casual  occupation.  The 
"  same  rule^ould  apply  to  passengers.  Thus,  a  tail  Way 
•'  which  occasionally  carries  goods  or  freight  in  passenger 
I'  trains  is  not  a  common  carrier  of  goods  on  such  trains ; 
"  and  the  same  rule  applies  to  a  railway  which  occasion-^ 
••ally  carries  passengers  in  its  freight  or  copstruction 
"  trains,  though  when  persons  got  on  to  ride,  the  defen- 

^  dants  did  not  put  them  off.    If  you  find  the  defendants 

II  did  not  solicit  passengers,  or  publicly  announce  they 
"  would  be  carried,  even,  if  in  some  or  many  instances 
"  they  hvr%  cwrr  "  '    •■ 
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"  for  the  speoiA]  acbommodatioii  of  »p);>lic4uiti,  it  la  olflur 
"  you  have  no  right  to  impose  upon  the  defendants  the 
"•evere  obligations  which  attach  to  common  tuirriera. 
"  The  learned  counsel  asked  me  to  charge  on  the  right  of 
"  a  person  who  came  into  offensive  competition  with  m, 
"  business  legally  carried  on  by  the  defendants.  I  do  not 
"  do  that,  becfause  it  is  not  in  tho  plea.  He  further  asked„ 
"  me  to  dharge  yon  that  a  copimon  carrier  would  have  th'» 
"  right  to  eject  from*  their  trains,  or  revise  to  carry  a 
*|  thoroughly  objectionable  person.  My  opinion  of  th« 
"  law  is  in  accord  with  thM  pretension ;  and  I  charge  yon 
"  that  a  common  carrier  would  have  a  right  to  refuse,  or 
"  to  put  off  such  «  person,  or  one  whose  doings  in  the  past 
"  had  been  of  a  nature  to  threaten  iiyury  or  damage  to 
"  their  hasiness  or  to  themselves  as  an  actual  and  direct' 
"  resnll  of  their  carrying  him."  ^  -s.:      " 

The  learned  judge  also  took  the  trouble  to  qtiote  tho 
Railway  Act:  ''No  railway,  or  portion  of  any  railway 
"  shall  be  opened  for  the  public  conveyance  of  passengers 
"  until  one  month  after  notice  in  writing  df  the  intfntion 
"  to  open  the  sameis  |fiven  tp  the  Kailway  Oommittee  by 
"  the  Company  of  the  |||i«#Wh'en  the  railway  or  portion 
"thereof,  in  thd  opinion  of  tlie  Oompany,  is  sufficiently 
"  completed  for  the  safe  ^nveyanpe  of  passengers,  etc. ;  " 
and  any  railway  opening  traffic  without  the  notice,  be- 
comes liable  to  a  fine  df  1200,  for  every  day  it  so  continues 
until  notice  is  given. 

We  all  agree  that  this  is  the  law  re^^aiding^the ,  main 
\issue  of  fiftot  in  the  case.  ° ''  . 

■   The  judgment  is  as  follows:—  <  «' 

*'  The  Oourt  having  heard  the  parties,  to  wit  the  plaintiff 
upon  his  motion,  made  on  the  26th  Ji^uary  last,  for  judg- 
ment in  his  favor  upon  the  verdict  of  the  jury'for  |760 ; 
and  also  the  defendioGita  upon  their  motions  for  aneat  of 
judgment^^nd  also  for  a  new  trial ;  having  ezamiiied  the ' 
declaration  of  the  plaintiff,  and  dso  the  questiol^a  suV 
mitt«d  to  the  jjiry,  and  the  aiufwen  j|iv6n  by  them  iiereto, 
"and  the  notes  of  evidence  ofreoord; 

"Obnaidering  that  it  appejts  by  the  record  that  the 
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■umofl-rfiOhM  been  fenndby  the  .d<lveTdlotgenerdIy 
-  covering  ..  well  what  wm  allegod  in  the  declaration. 

after  the  llth  of  July;  and  that  therefow  there  i.  no 
demand  of  record  to  .obtain  each  a  rerdiot  against  the 
defendMt. ;  therefore,  omitting  to  give  judgment  upon 
the  verdict  aforeeaid  theOourt  doth  grant  thedefendaST." 
motion,  for  anreet  of  jud^finont.  and  doth  order  that  the 
entry  of  flna^  judgment  upon  the  verdict  be  stayed  and 
•nested,  and  that  the  parties  go  thereof  without  day 

And  considering  that  as  regards  the  defendant.'  motion 
for  «  new  tnal.  the  same  should  have  been  made  only  in 
case  the  judgment  was  not  arrested:  the  Court  doth 
order  that  the  defendants  take  nothing  by  their  said 
motion  for  a  new  trial :  and  doth  order  upon  both  of  said 
motions,  for  new  trial,  ahd  for  arrest  of  judgment  that 
each  party  pay  his  own  costs."  (») 

R.  Dandurand,  attorney  for  plaintiff.  -  4-  ■  '  ■ 

*"  J- ^- OrmtMhietdi,  oonnael  for  pl^ntiff. 
4Mor/«  4.  CiwipW/,  attorneys  for  d^etfiianta. 
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September  29,  1888. 
Coram  J0HH8ON.  Dohebty,  Jmrrfi,  JJ. 
WIM04M  V.  MONT^BAL  STREET  RAILWAY  00. 
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TlMi  jn^frgiant  of  thf  Churt  below  (TAKmmAU,  J.J^ 

WM  Ml  ftiMowB :  "  »>  '* 

'^^^  "  Coniiid6r»nt  que  TatM^ideiit  ftrrirA  an  demandeuK  lelMl 
uiai  d«*rni«r,  ji  Montr/;*!,  pfliid&nt  qu'il  Atait  paimagor  i 
bord  d'ann  den  roitur*^  de  In  <«raptgnie  d^fBoderniM, 
jI'a  pM  6tA  oaiihA  par  U  ftinte,  U1i^f^lif;^flno«  ^u  rincarie 
dM  ftmploy^H  d»  la  dito  compagui«  d^tViidore«s«,  maia  eat 
1a  W^Multat  d«  riroprndonoo  et  d«  la  fante  jin'OMiilkrM  d'an 
flharretier,  donk  U  yoitur«i  VAitait  d'etre  d^paaa^n  par  cell« 
de  la  oompagnifl  ddCendMreaao,  «t  qui,  en  donnant  nne 
faaiae  dirnt'tion  A  aon  ohnval,  au  inomont  oil  lea  denz  yoi- 
tarea  aa  Uoavai^t  oAte  4  c6t6,  aarait  fait  henrter  I'an  par 
r^titre;  /^  ,; 

OonaidArant  que  cett»  fausae  mantnavre  ne  poavait 

pai  Atr«  pr6yae  ni  emp^ch^e  par  lea  employda  de  la  ^dm- 

pagnie  d^fendereaau,  et  que  Taccident  en  qaeation  ^tait 

in6ritable,  ot  ne  pent 'donneri lieu  an  reconra  exerc6  p*r  le 

emandour  contre  la  dite  compagnie  ;  l 

Maintient  la  defense  et  d^bonte  le  demandenr  de  Von 
action,  aveo  dipena." 


I'.j. 


f4  "  '-'■■'. 


Johnson,  J.  (in  revie 

The  plaintiff 'a  action  ia  bronght  to  get  damagea.  fr^6i 
the  company,  defendant,  for  injury  Buffered  while  he  vjaa 
being  carried  aa  a  paasenger  for  hire  on  their  can. 

The  plea  of  the  company  waa,  in  subatance.  that  t  ^u 
plaintiff  voluntarily'  expoaed  himaelf  by  atanding  outai  l 
on  the  platform,  and  that  the  injury,  if  any,  was  r 
occaaion^d  by  their  fault,  but  by  the  exclusive  fault  o 
person  on  the  atreet  who  waa  driving  a  hionary  Ipad 
wood.  ^ 

The  judgment  dismiss™ the  action  on  t 
there  waa  no  fault  on  the  company's  par 
\  thing  happened  independently  of  them,  solely  and  < 
M^^J  through  the  act  of  the  carteiF  with  hia  load ;  ai 
vi^wthe  Oourt  below  took  of  the  case,  therefore,  w 
cts  the  defendants'  responsibility,  there  w|ts 
^n  ihi  bontrary,  the  thing  waa,  aa  regard^ 
inevitAib.%jBcident. 


J 


Tj»«  proof  ihowi  that  the  pl»intiir4|||Mni< 


on  (ho  ^ 
carler  and 


itrMlHtraat  ' 


l.'R  by  th«  loMl  M  it  wu  |.M,ing  .  fhat  .^_,  ,.,,^.  ^„     

hU  loacl  of  wood  w«r«  .h««d.  and  had  «ot  ck-ar  of  the»nT!i!« 

♦  •?T'  .'"1  '^  P'*^if*''^'  ^*»"  ^«''  "^^'Jiw^  Partly  on  C 

Uu,  front  pUtform.  .n^d  pi^tly  on  tho  .ide  plank  or'tep  ^      ' 
wce^t'd  th.,  injury  either  from  tl,"  load  or  th«  axlJl 

w»^olth.n,  w..  think,  i.  quite  immatnrikl,  although ' 

aff^!^       ""  *^i^""'''  '"**  ^"  •rgum«nt  wai,  directed       -  - 
lllir    T'"''"^  "»««"•'-  :  '"'  tho  quention  i.  not  on«         . 
-?£Sk""  *i    .  '*'"*"»^*y   company   and  th..   carter  aa  to         _J 
rr^hether  the  latter  may  havo  bem.  more  or  lea.  ex.m«able 

DQtfWhothor  the  coratianv  itaolf   carrvintp  •««- 

«f.«  lUki    i    u-      L      *      '    «Mi«;ii,  carrying  a'^aHH«>ngoT, 

wa«  liable  to  him  by  reason  o(  an  occurrence  which  thov 

might  havo  avoided  by  ordinary  precaution.    The  duty 

of  conductors  of  street  railway  earn  ia  very  plainly,  and      *  * 

behove  very  unnecessarily,  laid. down  by  a  by-law  of 

the  c,ty-No  14»-though.  of  coarse,  the  ^mmon  law 

would  have  imposed  the^|«o  obligations.    Sec.  80  of 

the  by-law  is:  "The  conlPior.  shall  keep  a  vigilant 

walbh  to  avoid  all- manner  of  accident,  arid  stop  the 

««  whenever,  they  shall   perceiv^e  on  the  track,  or 

^  moving  in  the  direction  of  the  track,  any  person,  caitle. 

vehicle,  or  other  obstruction  likely  to  cause  an  accident  " 

Can  we  say  under  the  evidence,  that  the  conductor  in 

this  case  observed  this  rule  ?    Here  is  the  evidence  of  the 

witness  who  was  on  tho  front  platform  .on  which  the 

plaintiff  had  one  foot,  with  the  other  foot  on  the  feide 

plank:.  'On  »'en  allait  tons  les  denx.  les  chars  et  le 

voyage  de  planches  sur  le  m«me  chemin ;  le  char  6tait 

4oftt6  quandj'ai  aper^u  le  voyage.    On  6tait  presque 

»^.A-vis  lunde  I'autre.  etquandle  conducteur  de  la 

"  f  •"**«  V^  q'l'U  6tait  trop  proohe  du  char,  il  a  tourn6 

A  droite  et  9a  .  est  trouv6  que  le  detriire  de  son  voyage 

a  fr.pp6  le  char."    Further  ori.  he  says,  when  askedif 

the  ow  was  going  on  at  the  s^me  pace  :  "Non.  quand  le 

malhenir  est  «Tiv6.  le  ch«.  eni  pre,gue  <»rrA4 ;  il  aUait 

tranquUlement ;  ils  ont  fait  leurl^ossible  pour  arr*ter^ 

Q^ndM,  imi  vu  gu^iU  4taimt  ausd  pr^,  de  la  charette ; 
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accoiat  ;»  en1;iTdjr'  uilfibntradicted,  ancl  is  substantially 

Qonfirfned  Sy  thd  ©videuap j|f  the  conductor  himself.  They 

"feTtt!"***  weie  only  a  foot,  then,  from  this  danger  when  they  tried 

"to/^op.  Was  that  the  Vigilance  required  by  the  by-law, 
c^  by  the  law  of  ordinary  prudence?  The  driver  of  the 
dar  was  only  a*  second  dr  so  too  late;    If  he  had  stopped  a 

/moment  or  two  sooner  there  would  have  been  no  acci- 
dent. 
Here,  then,  we  have  a  case  of  neglect  on  the  part  of 

-  the  defendants  to  observe  the  plain  rule  laid  down  for 
their  guidance.  That  would  of  course  make  them  liable 
for  the  consequences  of  such  neglect  on  their  part.    ^But 

"  it  is  said  the  accident  was  not  the  consequence  of  this 
neglect :  and  the  argun&ent  is  put  upon  two  grounds : 
1st.  that  the  occurrence  wa«^  on6^  wfiqlly  independent  of 
them,  and  which  could  not  Ikave  beerif  affected  by  any- 
thing they  might  ha^e  done  to  pi:event  it ;  and  2ndly, 
that  the  plaintiff  collributed  in  some  degree  to  the  in- 
jurious result,  by  standing  outside.  The  firfit  is  the 
ground  adopted  by  the  Court  below,  and  whioH  we  con- 
sider untenable  under  the  proof  in  the  case.  This  was 
not  one  of  those  things  entirely  depending  on  an  outside 
force,  such  fqr  instance  as  the  discharge  of  a  firearm  in 
tHe  street  wounding  «  {Passenger,  and  which  no  obe- 
dience to  the  by-law  could  prevent.  It  was  an  ordinary 
wayfaring  obstruction,  visible,  and  avoidable  by  pru- 
dence and  ordinary  foresight,  and  calling  f^r  obedience 
to  the  express  direction  of  th6  by-law. 

The  second  x>oint  opens  the  question  of  the  extent  or 
degree  of  contributory  negligence  of  a  passenger,  that 
would  either  altogether  destroy,  or  only  diminish  his 
recourse.  In  general  it  may  bo^faid  that  to  the  extent 
of  the  passenger's  negligence,  he  cannot  complain  of  the 
consequences. ,.  I'hus,  if  he  chooses  to  stand  on  the  plat- 
form or  the  step,  or  both,  'and  receives  injury  indepen- 
dently of  any  fault  of  the  carrier,  he  can  only  blame  him- 
self; .but  here  the  conductor  .knew  he  was  standing  in 
this  more  or  less  exposed  sit^tion,  and  never  prevented 
or  attempted  to  |>reveni^it,^thongh  conductors  have  large 
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and  summary  powers  given  them  by  one  of  the  nnmerOas 
anaendments  to  the  company's  charter ;  (sec.  6  of  81  Vict,, 
c.  89) ;  but  on  the  contrary,  he  collected  the  passenger's  *'**1l!*^'^ 
fare  from  him  there.  Now  it  is  not  length  of  argument 
that  is  lacking  in  these  cases  ;  it  is  distinctness  of  prin- 
ciple. We  want  to  know  on  what  principles  the  parties 
rest  their  respective  case6,  and  they  are  not  made  to  ap- 
pear very  plainly.  Of  course  there  are  such  principles. 
They  have  frequently  been  applied  both  here  and  in 
appeal,  and  the  books  abound  with  instances  of  their 

recognition  and  their  application.  The  proof  of  the  injury  \_  „ 

complained  of— a  very  serious  injury  indeed,  and  one 
which  for  a  long  time  completely  deprived  the  plaintiff  - 

of  the  means  of  earning  his  livelihood  at  all,  and  will 

materially  diminish  his  power  to  do  so  as  long  as  he  lives, 
is- complete.  It  must  have  been  caused  in  one  of  four 
possible  ways :  either  by  the  fault  of  the  plaintiff;  or  by  ' 

the  fault  of  the  defendant ;  or  by  that  of  both,  or  that  of 
neither  of  them.  The  Ij^t  supposition  we  have  already 
said  is  untenabj4.  Then,  if  it  yas  the  fault  of  the  plaintiff 
done,  he  has  no  action  ;  if  flie  fault  of  both,  the  plaintiff's 
right  might  be  restricted  »ttd  ,?ttodified,  by  our  law,  ac- 
cording to  the  circumstancSBsi  and  somewhat  differently 
from  the  law  of  England,  where  in  general  the  plaintiff 's 
action  lies  only  in  the  case  of  the  exclusive  fault  of  the 
defendant— a  liability  in  such  case,  of  course,  common  to 
both  systems. 

This  is  the  law,  and  its  application  to  the  case  in 
hand  presents  no  difficulty  whatever.  It  cannot  be 
better  or  more  fully  stated  or  discussed  than  it  is  in 
Laurent's  twentieth  Volume  Trom  No.  405  to  No.  492 
inclusively ;  and  what  I  have  succinctly  stated  to  be  the 
law  is  merely  a  summary  of  that  authority.  But  Laurent,  . 
besides  giving  the  principles  upon  which  the  main  issue 
here  turns,,  goes  further,  and  he  shows  that  the  party  ;  ' 

injured  is,  in  respect  of  any  fault  on  his  part,  not  to  be  / 

held  to  the  same  rigorous  responsibility  as  the  author  of  1 

his  injury.    He  says,  (No.  489) :— "  La  question  de  respon-  ^~^ 

"  sabilit6  pr^sente  encore  une  autre  difficult6 :  Qtiaaid  11 
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"  y  a  faute  de  la  part  de  celni  qni  gpronve  an  dommage. 
"  doit-on  appliqaer  k  la  partie  l686e  le  principe  qne  Ton 
"  applique  4  Taatenr  da  fait  dommageable  ?  Oelui-ci  est 
"  tenu  de  la  faate  la  plas  l6gdre,  de  la  moindre  impra- 
"  dence,  de  la  moindre  negligence.    La  86carit6  des  horn- 

V "  mes  demande  cette  rigaeur ;  entre  la  victime  et  le  cou* 
"  pable,  la  justice  p4nd  parti  xpoar  la  victime,  qaelque 
"  I6gere  que  soit  la  faate  de  I'autear  da  quasi  d^^lit.  On 
"  ne  peat  pas  appr6cier  avcc  la  m6me  s6v6Tit6  Vimpru- 
"  dence  ou  la  negligence  commise  par  celui  qui  est  1686 ; 
"  il  est  etranger  au  fait  qui  a  cau86  le  dommage :  ce  n'est 
"  pas  k  lui  de  prendre  les  precautions  ndcessaires  pour 
"  qu'aucun  dommage  ne  soit  caus6.  II  faut  done  revenir 
"  &  la  rdgle  g^n^rale  en  mati^re  de  faute.  S'il  a  fait  ce 
"  qu'auraient  fait  la  plupart  des  hommes,  on  ne  pent  pas 
"  dire  qu'il  soit  en  faUte."  "  Si  la  pr6tendue  imprudence 
"  que  Ton  impute  41a  partie  I6s^e  est  I'exercice  d'un  droit, 
"  toute  faute  disparait." 

Under  this  statement  of  the  law  the  plaintiff  jjx  stand- 
ing outside  would  be  guilty  of  no  fault  (ctdpa)  at  all.  The 
corporation  by-law'  No.  148,  sec.  28,  lays  down  that  the 
company  shall  not  carry  more  passengers  than  the  cars  can 
conveniently  accommodate.  The  '  convenience '  meant 
here  is,  of  course,  the  convenience  of  the  public ;  but  the 
question  does  not  present  itself  how  as  to  what  is  meant 
by  the  words  "  more  passengers  than  the  car  can  conven- 
iently accommodate,"  for  both  parties  agreed  to  the  ac- 
commodation. One  took  it,  faute  de  mieux,  and  the  other 
assented,  and  pocketed  the  fare.  Of  course  when  that 
question  comes  up  we  shall  have  to  look  whether  in  a 
carriage  provided  with  seats,  passengers  are  cqnveniently 
accommodated  who  can't  get  them  ;  but  it  will  only  arise 
when  somebody  who  is  fortunate  enough  to  get  a  seat 
raises  the  question  whether  he  is  'conveniently  accom- 

'modated'  by  being  hustled  and  crushed  by  those  who 
Have  none.  The  contract  of  the  defendants  was  to  convey 
their  passenger  safely,  according  to  the  nature  of  the  con- 
veyance provided,  and  to  take  every  reasonable'precaution 

to  that  end.    We  find  that  they  neglected  the  plain  pre- 

%  - 


m 


9UPEBI0B  COURT. 


199 


Ir'i*'^ 


caution  of  stopping  in  time  ;  and  that  they  cannot  u*ge       »«. 
in  their  own  defence  thftt  they  were  violating  the  law     ^»^ 
by  carrying  more  passengers  than  they  could  conveniently  "•"j^^ti^rt 
accommodate.    Whether  a  practice  so  objectionable  in        '  "" 
every  respect  as  thiit  of  allowing  people  to  crowd  on  the 
outside  of  street  cars  ought  to  be  allowed  at  all  is  a  ques- 
tion for  the  law-raaWrs  of  the  province  or  the  city  ;  but 
It  18  obvious  that  if  the  company  allocs  such  a  thing  for 
their  own  profit,  they  cannot  escape  the  attendant  risks. 
Thejudgment  then  must  go  for  the  plaintiff.    The  res- 
ponsibility of  the  defendants  is  not  diminished  ^y  his 
having  stood  where  the  company's  interests  or  cupidity 
permitted  him  to  stand,  and  he  is  entitled  to  damages. 
^  The  plaintiff  lays  his  damages  at  ^600,  and  he  proves 
^  that  he  was  earning  $9  a  week,  and  lost  six  months,  of 
which  two  were  in  hospital.    This  alone  would  give  him 
a  right  to  some  $216  actual  damages  ;  but  then  we  must 
consider  his  sufferings  and  his  impaired  condition,  and 
give  reasonable  exemplary  damages  also ;  and  we  there- 
foregivej400  in  all,  and  costs  of  suit.  -,  i        } 

The  judgment  in  review  is  as  follows  :— 
"The  Court  having  heard  the  parties  by  their  respec- 
tive counsel  upon  plaintiff's  demand  or  inscription  for 
revision  of  the  judgment  rendered  in  this  cause  on  the 
24th  February,  1888,  etc.  * 

"  "  Considering  that  there  is  error,  in  the  said  judgment 
whereby  the  plaintiff's  action  was  dismissed  with  costs, 
doth  reverse  the  samoi^    • 

"And  considering  that  tfiereis  sAftcient  proof  of  fault 
and  negligence  on  the  part  of  the  defendants,  to  wit,  in 
that  the  conductor  of  the  car  failed  to  stop  the  same  in 
time,  which  he  might  easily  have  don^,  and  which,  not 
only  by  the  rules  of  prudence  but  by  tfi>^  express  injunc- 
tion of  the  corporation  by-law  in  that,  behalf,  he  was 
bound  to  do ;  and  that  by  such  negligence  the  injury 
complained  of  was  caused  ;  ;,,  == 

"  And  further  considering  that  the  fact  of  the  i>laintiff 
being  on  the-platformroi'  side  step,  or  on  both  of  them, 
was  known  to  the  conductor  and  acquiesced  in-by  him' 
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inasmuch  as  he  collected  the  fare  from  the  plaintiff  with- 
out remonstrance  fOr  objection  to  his  being  there ;  ^• 

"  And  considering  that  the  plaintiff  was  without  fault, 
and  his  being  where  he  was  with  the  acquiescence  of 
the  defendants  and  their  servants,  constitutes  no  reason ' 
for  diminishing  his  recourse ;  doth  give  judgment  for  the 
plaintiff,  and  assessing  the  damages  according  to  the 
proof  at  $400,  doth  a^judgd  and  condemn  the  defendants 
to  pay  and  satisfy  to  the  plaintiff  the  said  sum  of  1 400, 
with  interest,  etc." 

'^  Judgment  reversed. 

Xhvid,  Detners  Sf  Oervais,  attorneys  for  plaintiff.       ^^ 
Juduh,  Brandutud  ^  Bauset,  attorneys  for  defendants. 

(J.K.> 


November  12,  1888. 

^g^  Coram  Davidson,  J. 

STEfiL  v.  GHAPUT  KT  AL. 

Libel — Mercantile  Agency — FiUse  rating — RexpoiuibUUy. 

Hkld  :— (Following  Braditreet  Company  &  Cardey,  M.  L.  R.,  3  Q.  B.  83)^/^ 
That  a  mercantile  agency  \h  rasponsible  in  damages  for  oommunic^ 
ting  to  its  subBcribers  a  false  rating  cX  a  person  engaged  in  business, 
o^  whereby  bis  credit  is  injured.    Ab8enceofmalice,and  the  fact  that 

t  the  report  was  subsequently  corrected,  will  not  exonerate  the  defen- 

dant, bat  may  be  considered  in  mitigation  of  damages. 

PebOuwam:— 

The  plaintiff  claims  #5,000  damages  because  of  a  false 
rating  in  a  mercantile  agency,  or,  as  it  is  styled,  a, credit 
guidebook.  The  defendants  plead  want  of  malice ;  that 
the  rating  was  corrected  the  moment  its  error  was  dis- 
covered; that  plaintiff 's  credit  was  so  well  established 
that  he  did  not  sufrer  any  damage ;  and  finally,  that  th^ 
information  contained  in  the  book-is  confidential  and  the 
public  knows  nothing  of  it.  " '  r/' 

'Opposite  plaintiff's  name  are  printed  a  star  and  a  8,  an4 
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••  d!^  '"^'^  i<^»P^^  th^t  thi.  mean.  "  Inquire  at  bffiie." 

Doe.  not  pay  punctually."     Upon  defendant.'  aireit 

^Srnf  */^"'  timetolecure  plaintiff  L  a  !1 

scnber.  the  latter  discovered  how  he  wa.  rated,  and  being 

n«,t^  The  book  had  been  i..ued  on  the  l.t  of  June.  1887 

In  th«77KTi.Tf  *?'  *^"'  *^«  ^8**»  of  Februa;y.  and 
ber^  noHf    •  *^\^«^«»/«^*«  ""^^d  a  .lip  to  their  .ui.^. 

thl  nl  • 'rV  '"'..'^*^'*'  *^*"*y  ^»»*»«««'  »»d  among 
these  plaintiff',  rating  wa.  altered  to  «  pay.  punctually 

«;ddeemed  worthy  of  credit/;  The  er«>rLThr^^^^^^^^ 
luxation  1.  not  deputed.    In  an  effort  Ui  make  «>me  pr^f 

SLe  nnSi  ^'"  ^^^^ ««-»'  ^^'^^^-^^  Produce  a  pre^Z 
hke  publication  of  Gagnon  Frdre..  whose  .uccewor.  they 
were  m  which  plaintiff  wa.  al.o  rated  at  "#8."  But  th^ 
1.  dated  January,  1886.  and  the  mere  fact  that  it  stood 
unqnestioned  through  plaintiff  not  knowing  of  it.  doe. 
not  relieve  defendant,  of  the  imprudence  of  not  hiving^ 
made  newer  mquirie..  So  long  a  publication  of  the  lowef 
w5;  f- ^»^»°J  defendant,  were  not  re.pon.ible.  may 
however,  help  theism  the  mea.ure  of  damage.,    iefe^ 
dant.  al.o  produce  «>me  information  of  pSntiff  quite 

I      m  1884.    Any  mquiry  as  to  this  latter  would  have 
shown  that  plaintiff  deposited  what  he  thought  he  ow^ 
and  ^upon  an  adverw  judgment  at  once  settled 
_A11  these  are  facts  which  do  not  amount  to  justification. 
WJUe  mercantile  agencie.  have  come  to  be  welf  eatab- 
li.hed  featur^  of  buame..  communitie..  they  piilish  for 
theirownprofitandattheirownperil.  If  they  W>ngfWly 
^i^e  a  a  man',  credit  he  i.  entitled  to  conipen^n 
Great  diligence  by  way  of  inquiry  may  diminish,  but  wiU 
no^t  bar  an  action  of  damage..  That  the  bdok  i.  iwued  a. 
confidential  information  to  .ub.cribpr8  generally,  doe.  not 
create  a  privilege  in  favor  of  the  publidiers.  and  want  of 
m^ce  1.  not  a  defence  againat  damage.-yCar,%  v.  ^orf- 
^  M.iai,,2a^^^  4.'2^1l.R..  8 

When  I  come  to  con.ider  whut  am/ount  ha.  to  be 
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awarded,  it  is  fair  to  remember  that  after  discovery  of  the 
error,  the  book  only  stood  without  the  rating  being  cort 
rected  for  about  a  fortnight ;  that  defendants  are  without 
a  suspicion  of  malice  ;  and  that  they  actud  with  some,  if 
not  great,  energy,  wJhen  the  matter  was  brought  to  their 
notice.  The  book  had  a  circulation  of  860  copies,  and  it , 
went  to  iirms  with  whom  plaintiff  was  dealing.  Others 
than  subscribers  heard  of  the  low  rating,  and  his  credit 
suffered.  Armstrong  states  that  the  rating  was  discussed 
in  the  tradA,  and  two  specific  instances  are  given  in  which 
it  did  dama^.  Schneider,  Sons  &  Co.,  through  their  agent 
here,  sold  him  about  |1,000  worth  of  goods  in  the  first 
week  of  February.  Half  was  delivered,  then  the  rumor 
was  heard  of,  and  the  delivery  of  the  balance  held  until 
March  and  April.  As  a  result,  plaintiff  was  delayed  in 
sending  out  his  traveller,  i  Again,  the  Standard  Wire 
Mattress  Company  took  an  order  for  $800,  and  in  conse- 
quence of  the  report,  aMo  refused  to  deliver,  except  for 
cash.  Up  to*thati  time  they  had  considered  him  one  of 
their  best  customers.  His  business,  however,  was  not  a 
large  one,  and  tbe  firms  from  which  he  pui<chased  not 
many.  Any  amoinnt  which  I  award  must  repr^tont  a 
largely  flrbitrary  discretion^,  but  I  do  not  think  I  shall 
greatly  err  on  one  side  or  the  other  in  condemning  the 
defendants  to  pay  |225  and  costs. 

The  judgment  is  as  follows  :«"  ; 

"  The  Court,  et^. ... 

"  Seeing  that  the  plaintiff  claims  $5,000  damages,  be- 
catise  of  A  false  rating  in  a  mercantile  agency  book  pub- 
lished by  defendants,  styled  a  "  Credit  Guide-book," 
y  hereby  his  credit  was  injured  to  the  extent  aforesaid ; 
■[  "  Seeing  that  defendants  plead,^-want  of  malice  ;  that 
the  rating  was  corrected  as  soon  as  its  error  was  dis- 
cibvered ;  thai  plaintiff's  credit  was  so  well  established  that 
h0  did  not  suffer  any  damage;  and  finally,  that  the  infor- 
mation contained  in  the  book  waa  confidential  anil  the 
pijiblic  knew  nothing  of  it ; 

**  Considering  that  opposite  plaintiff's  name  was  printed 
a  e^tar  and  a  8,  thus  "  *8"  and  by  the  index  in  said  book, 
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„  n  •  "^  'V  ""*  """ar  wa.  «m>n«,M ;  f^" 

W8T^otr-''V'"V'"'"^  ™  '"-"d  aW.  June, 
•tout  the  I8th  of  Febmary,  1888,  .nd  (hat  on  the  27th  of 
«.d  month  of  Pebn..^,  defendant.  i«>ned  .  .lip  ^  theh 
.nbecnber.  notifying  them  of  .boat  twpnty  ch«U  „d 

.     Prac'iWlly,  and  deemed  worthy  of  credit  •"  '     _^ 

^''"'J'ri'W'l'attoehowjn.tiflcation.defendanUi.ro. 
,    dnce  a  prevjon.  like  pnblioatioa  of  GagnJn  ^^^^ 

"8,    but  that  this  M  dated  January,  1886  and  iJ.in(l(P 
knew  no._hing  of  i( ;  and  also  a  repoi^  in  tke  „ffl™  ^^f 

»109  in  1884,  but  that  this  wa.  a  di>i>nted  claim  part  of 
«h.ch  he  deposited  in  Court,  «.d  the  balance  Z^iZ 
once  upon  judgment  going  againrt  him ;  "«  P"<*  "* 

tion^T^*"?*  ""u  "■""  PoWi'l-ing  the  book  in  quoa- 
tion  defendants  ought  to  have  made  fresh  and  particular 

^dTn.f^'""''""''""'"'""•'""-"■'«»"^.ttZe" 
tod  in  not  so  doing  were  guilty  ofnegligence:     . 

■  todST^^SlSf  ');''  "f""*"""  given  in  . 'lad  book 
and  distnbtftedlrtiierally  to  subsAibers,  is  not  priTilewd 
and  that  w^utoflalicdoe.  not  bar  an  action  frdTm^ 
nndji  the  circumstances  of  this  case  •  .  ^ 

bll^^i'™/  "■•'  "  «'"«^"«»«'of  «»d  publicaUon,   ■ 
wrini^re"f™'^'^'"'"''''"'«»"''^'«'«"' 

res'id^nf™*  '■"*".  ^"t  i-  con«,quence  of  rumour.    ' 
ITS.  *of^  ""*  P»W'<»«»».  Schneider,  Sons  &  Co 
and  the  St«,dard  Wire  M.ttn«  Comp«,y  delayed  «be 
dehv^of  good,  purchased  by  plairfUff  Ld  S  he     • 
would  have  had  available  for  h/s  spring  good,    and  con 

that  «d  «t.ng  had  ap^ed  in  a  previon,  book.  U«rt 
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thoy  made  correction  of  said  error,  and  thereby  are 
entitled  to  more  favorable  consideration  than  they  would 
otherwise  have  been ; 

"  Considering  that  plaintiff  hath  suffered  damage  by 
reason  of  ih^  acts  of  defendants,  and  hath  proven  the 
material  allegatioi^s  of  his  declaration  ;  doth  condemn 
the  said  defendants  to  pay  to  said  plaintiff  as  and  for  such 
damage  the  snm  of  1225,  with  interest  from  this  day,  and 
costs  of  like  action,  tastraits,  etc." 

Treitholwtet   Taylor,   Dkkton  Sc  Buchan,  attorneys    for 
plaintiff. 

^^  Oeoffritm,  Dorion,  Lajleur  ^  Rinfret,  attorneys  for  de- 
fendant. V^^ 

(J.K.)  V 
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..     November  21, 1888. 

Coram  Davidson,  J. 

/  VITAL  V.  TfiTEAUI/J^  * 

ResponsibUity — Accident  caused  by  dogs  barking  at  horse* — 
Art.  1066,  C.  C— Damages. 

The  plainUff  WW  driving  along  tiie  liighWay  afterdsrlc.  with  tiro  hones 

led  by  a  halter,  the  end  of  which  he  held  nmod  his  handSt    The  led 

>    hones,  being  startled  by  the  barking  of  dogs  wbidt  ran  out  from  a 

fiarto-hoose,  jerked  the  rppB'saddenly,  and  the  plaintiff's  hands  were 

^      serioosly  ii^ared :    '    .,  ^        ^^^  : 

j9bu>:— That  a  dog,  althongh  a  domestic  animal,  brings  hlS  owiMr  no . 

spediil  privileges  of  exemption;  and  tiie  defendant,  being  guilty  of 

.    negligence  in  allowing  his  dogs  to  be  at  laige  upon  a  public  road,  was 

re^wnsible  under  Art  1066  C.  d,  for  theinjory  to  plaintiff 

PsB.  Guriam: — :'.  ,■ -'  ■'^■r-:^'\: 

The  circumstances  upon  which  plaintiff  founds  his 
present  claim  for  $8,486,  by  way  of  damages,  are  of  a  some- 
what peculiar  kind. 

At 'about  ten  o'clock  on  the  night  of  the  29th  of  May, 
1887,  plaintiff^«nd  two  other  men,  named  SickBon.  and 
liorin,  were  drivii^jv^  a  cart  past  defendant's  farm,  which 
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i^n^fT      *'*  .'^•T**"^  ^*    ^**"*PP«-    The  three  men 
oconpied  one  .eat,  plaintiff  to  the  left.  Morin  in  the  centre 
and  J«,k«>n  to  the  right.    Two  horw.  were  being  led 
behind  the  cart  by  a  long  h.lter  rope,   which   pLed 
through  a  hen  coop  lying  in  rear  of  the  .eat,  to  plainUi 
hand..    When  oppoaite  defendant',  houw.  which  .tooa 
only  wme  twenty  or  thirty  feet   from   the  highw^ 
two  dog.  juahed  out.  barked  about  the  cart-horw,.  theV 
new  at  the  led  horse,  and  .prang  at,  and  according  to 
Jackaon,  caught  the  no.e  of  one  of  them.    Their  .udden 
violent  wrench  backward,  entangled  plaintir.  thumba' 
iit       .      "'P®'  crushing  one  of  them  off  at  the  first  ^ 
and  the  other  at  the  second  joint. 

The  defendant'.  preten.ion.  that  plaintiff  wa.  drunk 
andwnoi.ya.toexcite  the  dog.  are  completely  un.up- 
ported  by  proof.    Equally  untenable  i.  hi.  Argument  that 
plaintiff,  becau.e  he  left  the  defendant*.    hou.e-next 
morning  without  making  a  claim,  i.  to  be  now  barred  of 
hi.  remedy.-if  the  &cts  give  him  one.    There  wa.  much 
evidence  and  much  argument   a.  to.whom  the  dog. 
belonged  to     Two  wuE  of  defendant  .wear  that  .eveiul' 
Of  the  neighbour.'  dog.  were  frequently  about,  and  be- 
cause Monn  and  Jackson  cannot,  by  leaaon  of  the  dark- 
new,  identify  the  dogs  by  size  and  color;  the  Court  is  asked 
to  presume  that  some  other  person  than  defendant  wa. 
their  propnetor/  The  fact,  that  the  nearest  neighbour 

iTlw";  ?'*^'  *^*'  '^^  defendant  did  own  two  dogs, 
and  that  Jackson  and  Morin  saw  thoM  which  made^ 
attack  come  from,  return  to  and  remain  at  his  house,  ca 
fordefinite  proof  from  defendant  of  some  other  own 
ship    It  ha.  not  been  made.   In  any  event,  plead,  defen- 
dant,  whatever  happened  to  plaintiff  wia  through^, 
own  fault,  in^winding  the  rope  around  hiThand.  in.tead  . 
of  holding  It  loosely  enough  to  let  it  slip.T 
♦wSl^'''.'^?"^*^  ^*^^  been  eiiiiined  to  show 
nwW      !^' r*^'^'  ««»?  prudent ^^to lend  horses. 

IL  l^*f ' '?i"  ^^"^  ^^""^^  ^"  ^J^W  *be  rope, 
and  whether  the  accident  occurred  through  this  asau 
immediate  q»U8e,.or  by  his  thumbs  being  forced  against 
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'the  Mat  or  the  hen  ooop,  ia  not  kpown.  All  paased  iS, 
the  darkneNs,  and  in  the  twinklingv^f  an  eye..  Saoh 
negligence  on  the  part  of  plaintiff  aa  ji^oald  relieve  defen- 
dant offcreapouaibility,  if  otherwise  responBible,  is  not  to 
b<»  presamed.  My  conviction  ia  that  the  rope  became 
entangled  about  the  thnmba  by^the  sudden  jerk  of  the 
honea.  I  would  not  be  prepared  to  believe  that' plaintiff 
ought  to  lone  his  case,  even  if  the  rope  had  been  about  hia 
hands.  Thej^had- travelled  for  hours  without  incident, 
the,  horses  were  perfectly  docile,  %nd  no  accident  would 
have  occurred  had  the  dogs  kept  at  home.  The  houM 
the  night  and  the  solitude  of  the  road  naturally  gave  '0id  - 
plaintiff  a  sense  of  security.  ¥i^«i 

Still  another,  and  perhaps  the  most  important  poi^lr  of 
this  case,  is  next  made  by  the  counsel  for  the  defence,  *A 
man  has  the  right,  h^  argues,  to  ke^p  housedogs,  and 
unless  you  prove  that  they  are  vicious,  and  that  he  knew 
it,  he  cannot  be  held  for  damages.  That  is  indeed  the 
law  of  England  and  iq  the  United  Statoa,vbut  I  am  not 
able  to  be  persuaded'  that  it  is  the  lawllteve.  Thus,  it 
has  been  judged  in  England,  that  .a  person" keeping  a 
miadueoous  animal,  with  knowledge  of  its  propensities, 
is  bound  to  keep  it  secure  at  his  peril.  If  it  escapes  and" 
does  mischief  he  is  liable  without  proof  of  nffgW^nce," 
neither  is  proof  required  that  he  knew  the  animal  to  „be" 
miBohievous,  if  it  is  of  a  notofiously  fierce  or  mischievous 
species,  as  a  moqkey.  May  v.  Burdett,  9  Q.  B.  101 ;  1  Hale 
P.  0,  480.  But  if  the  animal  is  of  a  tame  and  domestic  kind, 
lijce  a  dog,  this^wner  is  liable  only  on  proof  that  he  ' 
knew  th^  particular  animal  to  be  "accustomed  to  bite 
mankind/  m  th?  common  form  of  pleading  ran,  or  to  be 
otherwise  \ict(^i:is  ;  but  when  such  proof  is  supplied,  the 
duty  is  absolute,  as  in  the  former  oiise.  Tollock  (Torts) 
adds  that  the  necessity  of  proving  scienter  is  often  a  greater 
burden  on  the  plaintiff  than  that  of  proving  negligence 
would  be.  /4pplebee  v.  Percy,  L.  R.  9  0.  P.  647  ;  Pollock, 
Torts,  406/  8  Steph.  Com.  Laws  of  Eng.  89*7;  Addison  on 
Torts,  288;  Smith,  Negligence,  §  188;  Shirley,  Leading 
cases,  266. 
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ham.n  kiod,  .noh  proof  i.  not  aow  nwdrflBZoTtof 
.^,ori«  to  0.1.1,  „d  .h«p,  ,8.29  Vict.  (C;  oTo!^' " 

With  a.  the  Code  .peiA,  „  ,  |,^i       ,„j  .^ 

.nthonty  „„  the  .abject.  ArtW.  1066.  wWeh  »"^ 
popd.  w  h  .rtioJ,  1886  of  the  0«1.  N.po  ion' .luZt 
the  p,„p„,t„  „f  „  .„i„.,  i,  P^  for  ,re"lZ. 

h.t„fhl..orv.nt.,  or  h.re  rtmyed  or  e«»ped  fromT 

••dldL'n^onT?  ■'^•""r'r  "•  ~"-  'Cu«bm«; 

Jr.".,  ?'  "•'""«««.■•  «y  Anbry  and  Reu,  y  4  4  448. 

Mwrt  that,  propnelor  n  re.poMibIe  fordamiiro  done  bv 
he  wild  b^«,t»  of.  men.gerie.  the  pig«„.  oU  doTcor 

wiThT."'""?!''  "'  "'d* '"POMiWIity  .re  in'  uniwrn 

"Sm.Z       *  r*.     f""  """■«  '•  »«P«n«ible  for  the     ' 

••po"t^e«tT  '!,'"'  '•""  '"  "»"""•  wheth"r  by 
l^T  •  "»P™^""'«.  "•gleet  or  w,nt  of  .kill"  Of 
two  thing,  one,  «y,  6  M.rc«l«,  p.  287    eilh.,  iL    "  ' 

".*•»'."•  """"l  i"  w  TIC  on.  th.t  M  orecDtin— 
are  .n.„fflcient  to  protect  pemon.  .g.in.t  it.  T^^^ 
Bbility  even  eii,ta  whether  the  ,nim.l  cnwd  th^ J^"^^ 

tnit"  "ft»,^      given  m  tavorof  th^  owner ;—"  Oa«  foiw 

Biom)  n  Leg.  New/lT  ^""^  ^"^P"*  ^«' 

wm'lll  iilf''^  '**T  "^^''"^  •'«  ^  **»«i'  application 
will  be  .een  on  reference  to  2  Sourd.t.  Ee^p.  (Jd.  ig^ 
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art.   1489.    Th«  author  there  holdi  that  dama^Mi  ar«, 
r«oovflrable   for   ii\jari««   caused   to  a   perion   by    btnng 
knocked  down  by  a  doff  rnnninK  between  hie  lege,  or  by 
two  doga  fighting,  or  by  an  attack  from  ludden  madneaa. 

Our  local  Jurisprudence  offera  no  holpiug  or  guiding 
precedent,  so  far  aa  I  am  aware.  In  Dandurand  v.  Pinion- 
nu^t,  1  L.  0.  J.  V^l,  a  woman  was  awarded  damages,  but 
the  point  now.  raised  was  apparently  not  then  urged.  The 
Roman  law  forbade  dogs  to  be  upon  the  streets  at  iil(*^ 
ibi  Kaban  qua  vmlgo  iter  jit.  Justin.  B.  4,  T.  9,  $  1.  Local 
statutes  bnly  provide  for  the  confining  or  killing  of  vicious 
dogs— €.  S.  L.  0..  0.  20,  sec.  18.  While  the  French  and 
our  law  do  not  contun  the  special  prohibition  of  the 
Roman  law,  I  have  to  hold  that  with  ua  a  domestic  animal, 
like  the  dog,  brings  his  master  no  speoia|  privileges  of 
exemption,  and  that  ho  who  owns  one,  lets  him  stray  or 
even  taken  him  upon^  public  highway  at  his  own  peril 
and  his  own  risk. 

I  most,  therefore,  go  for  plaintiff.  I  take  intp  considera- 
tion the  circumstances  of  the  parties  ;  I  do  not  overlook 
the  possible  fact  that  plaintiff  might  not  have  suffered  so 
serious  injury  had  he  shown  greater  alortoess,  and  I  con* 
demn  defendant  to  pay  $600  with  costs. 

The  following  is  the  judgment  :— 

"  The  Oonrt,  eto..^.. 

"  Seeing  that  plaintiff  claims  |8,485  by  way  of  damages 
for  personal  injuries  caused  by  dogs  belonging  to  defen* 

Aant;   '  '^ ..  .,■  ■-'•'"^-  - 

"  Seeing  that  defendant  pleads  that  on  the  occasion  in 
question,  plaintiff  was/ drank,  and  by  his  noise  incited 
the  dogs  which  caoa^  him  injury  ;  that  the  injuries 
were  causied  through  plaintiff 'a  own  negligence  ;  that  the 
.dogs  were  not  defeidant's,  and  that  plaintiff  stopped  at 
defendant's  house  thronghoilt  the  night  of  the  accident 

without  preferring  4ny  claim ; 

"  Considering  thait  at  about  ten  of  the  clock  on  the 
night  of  the  29th  of  May,  1887,  plaintiff  and  two  other 
men  named  Jackson  and  Morin  were  driving  in  aosrt 
past  defendant's  farm,  lying  south  of  St.  Philippe,  county 


jI >•  i   •■•■/'     -     ••■•    ' .  ■    •  .       '  -      ••     '  -  '•  '     !  "   • '      •    •  '     '        '     '  ■' .'..       '    ,  ■ ■• 

11'!  '  j         '  --  .  '  .  '  ''--  '  '  .■  -  .  ■ 


■UI7BBIOB  OOUBT. 


*,J-M 


A"?-'. 


iiiijp^- 


109 


to  the  l«ft  Morla  in  th«  c«ntre.  and  J»ok.o,i  to  th«  Hght; 

rope  which  pM.«<I  through  •  h«n  coop  lying  in  re.r  of 
the  ...t  to  plaintiff',  h.nd.;  th.t  when  oppcite  defon- 
dant  •  hou.e,  whioh  .tood  only  «,me  20  or  M  r««t  from 
the  highway,  two  dog.  ruahed  oat.  bark«d  about  the  .art 

poMiWr^ught  one  of  them  by  the  noae.  whereby  .aid 
hone,  being  greatly   frightened  gave  a  .«dd«n  violent 
wrench  backward*,  and    plaintiff',   thumb,   became  ao 
^.eilUnglcd  ,n  the  halter  rope  that  one  waa.  oroihed  off- 
•t  the  firatjomt  and  the  other  at  the  aecond  joint 

Oonaidering  that  plaintiff  waa  not  drunk,  and  did  not 
py  any  noiae  incite  or  provoke  aaid  attack  • 

;•  Oonaideriug  that  maamuch  aa  it  is  in  proof  that  th« 
•aid  dog.  came  frotfi.  returned  to.  and  remained  at,  defen- 
dant a  houae,  and  that  the  nea«Hit  neighbour  lived  eitfht  or 
en  acre.  away,  they  muat  be  held  to  belong  to  defendant. 

»!^     r'*''^*"^  P'°^^^^^*'>«'d«^»*t««wner.hip:     ^ 
Ooyidering  that  plaintiff  never  waived  hia  preaent 
demand ;  that  hi.  horwa  v^ere  quiet ;  that  he  had  .0  tra- 
veiled  for  houw  witfiout  «5oident ;  and  that  he  wa.  not 
negligent  in  the  manner  of  leading  his  horses  • 

"Considering  that  a  dog, although  a  dometUd  animal, 
f K  ?*r  ^^"»"**'^  "'^  »?«»-•*•»  privileges  of  exemption,  and 
that  defendant  was  jguilty  of  imprudence,  fault  and  nejrlP 
^  meowing  his  said  dpg.  to  be  at  U,^  „pi  a 

i^^^^^  ^^'^""^  ^  5>roved  hi.  demand  to 

"Doth  adjudge  and  Condemn  the  said  defendant  tS  nav^ 
and  mtufy  to  Mid  plaintiff  the  »ud  .urn  of  #600.  a.  imd 

^^tT'^'r!?  '*''''~*  ^"^  this  «'«y.  and  coat., 
drtroftj,  etc..  and  doth  re.erve  to  pronounce  later,  if  need 
be,  on  the  demand  for  coniraimte  par  eorpt." 

OmtM^u^   t\^      t  ^      .       Judgment  for  plaintitfr* 
m^'  "•     ^^  *  ^^^*  attomey.'^for  pfin- 

PrifonU^^  Iqfimtame,  attpmey.  for  defenda£ 
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Gbram  Davidson,  J. 

licOAW  V.  BAREINOTON, 

Lfuor  and  lessee^ Repairs— When  letiee  man  make  repavri 
Without  judiciat  authorUp— Art.  \94tl,  O.C. 

■      •'"1  '  ■  '         '  2 

H«U) :— Where  the  leaw InderUkes  by  the  leaw  to  put  the  premtees  in 

^   J  good  tenanWhle  coiiaition,  and  he  negledw  to  do  so,— that  the  leasee 

may,  after  putting  the  lessor  in  default,  make  roch  rapura  as  art 

urgenUy  niftded'  for  the  safety  and  health  of  the  occtpants,  without 

"  first  having  obtained  judicial  authdrity ;  and  miay  recover  the  tost  <rf 

the  same  from  the  lessor.  ;'   ^ 

PbeCJutham:— 
'  This  IB  an  action  by  a  lessee  agdpst  his  landlord  for 
the  recovery  of  certain  sums  paid  for  necessary  repairs, 
for  diminution  of  rent  because  of  non-enjOyment  for  some 
time  of  the  premjses  leased,  and  ^r  damages  in  respect 
of  one  or  two  items  which  will  We  presently  discussed, 
in  all  amounting  to  $860.  The  declaration  also  contains 
assumpnt  counts.  <  ^    ^ 

Th6  defendant  pleads  that  he  did,  prior  to  plaint^  s 
occupimcy,  put  the  house  in  good  tenantable  condition, 
and  thit.  in  any  event,  any  repairs  made  by  plaintiff 
were  tenant  repairs ;  that  the  plaintiff/  after  so  protesting, 
and  after  defendant  had  repaired  the  shed,— without  the 
consent  of  the  defendant  or  an  order  of  the  Court,  made  a 
number  of  useless  repairs ;  that  by  law,*  a  lessee  has  no 
right  to  do  so,  without,ju|icial  authority.    ;.^    - 

Tlie  lease  having  tormi|niited,  it  is  not  necessary^  to  eon-^ 
sider  the  special  cox^us^on«  taken  by  plaintifl 

The  plaintiff  moved  wlih  a  good'deal  of  catfe.  Between 
the  first  and  middle  of  May,  he  had  the  house  inspected 
,  by  Sanvageau  and  by  Patonv<l5ontractor8,  by  Fowler,  an 
architect,  and  by  Mr.  Cleveland,  the  notary  who  made 
the  protest.  They,  one  and  all,  declare  the  house  to 
have  been  in  bad,  and  certainly  not  in  the  good  tenantable 
condition  called  for  by  the  lease.  By  the  protest,  which 
was  served  on  the  14th  of  May,  wJu^t  wan  uwsdwrfr 
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apecified,  and  defendant  is  noticed  that  unless  he  begins 
the  repairs  Within  forty-eight  honra,  defendant  would 
perform^them  at  his  (plaintiff's)  expense.  As  a^atter  of 
fact,  the  delay  was  allowed  to  lapse,  and  defendant  went 
to  work.  i^P'^i'^  fro™  til©  above  proof,  other  witnesses 
speak  of  the  wretched  state  of  the  house,  and  it  is  quite 
certain,  to  my  mind,  that  defendant  had  not  fulfilled  the 
requirements  of  his  lease.  That  the  roof  was  leaking  in 
January,  from  no  fault  of  defendant,  and  that  some  small 
-  damage  resulted,  is  also  clearly  shown.  Defendant  had 
full  notice  of  its  defects,  and  hip  own:  witness  Lefeb^fe^ 
who  succeeded  plaintiff  as  tenant,  admits  that  the  roof 
was  not  even  then  sound,^  and  that  several  slates  were 
put  in. 

Is  it,  however,  possible,  to  award  plaintiff  for  his  reptfirs  ? 
The  defence  argues  that  without  a  judgment  of  the  Oourt,  • 
no  tenant  has  a  right  to  make,  or  be  reimbursed  for, 
repairs  made  upon  the  premises  of  liis  landlord. 

Article  1641  gives  the  lessee  a  right  of  action  to  <x>mpel 
the  lessor  to  make  repairs  stipulated  in  the  lease  or  to 
which  he  is  obliged  by  law,  or  to  obtain  authority  tp 
make  the  same  at  the  expense  of  such  lessor.  TMs  is 
somethiiig  more  than  a  method  of  procedure.  It  involves 
a  limitation  ofright,  and  in  ordinary  cases,  the  lessee  can- 
not be  reimbursed  for  repairs  made  without  an''authoriz- 
ing  judgment.  Pothier,  du  Louage,  No.  181 ;  26  Lanre9t, 
No.  109 ;  Boutmtgary.  Doutre,  4  L.  0.  B'  170 ;  SpelmaH  v. 
MfildooH,  14  L.  0.  J,  806;  PagOi  r.Miirphsf,  L.  R.,  8  Q. 
0.60.  - 

The  plaintiff's  counsel  .dted  quite  a  number  of  authoi^ 
ities  dis^Qguishing  between  '*des4mpenu$  nSeestaires  "  ftnd 
'^  du  impen$es  timpimmt  uiOes"  in  which  the  former  were 
je-imbursed  even!  .without  a  judgnpient  precedent.  But  we  * 
most  take  care  that  the  "  maxime  g6n6TaIe  que  i^rsonne 
"  ne  doit  s'enrichir  des  dipouilles  d^nn  autre,"  is  not  given 
too  wide  an  aipplioatien.  The  usufrnctuwy,  the  purchaser 
holding  under  condition  of  redemption,  or  tiie  possessor  as 
proprietor  in  good  fidth,  have  mncklarger  rights  in  the  way 
nf  ■flffflTing  TW-paymarit  fh««  hma  ■  **itfln*  Itmrtyirily  tmn,- , 
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trolling  the  property  as  simple  oc<?apier  under  a  contract 
of  lease.  Jnrispraclence  has  someWhat  extended  the  prin- 
ciple, of  law  which  I  have  above  iVid  down.  In  cases  of 
urgent  necessity,  or  where  the  premises  are  in  a  condi- 
tion dangerous  to^lifeor  health,  the  tenant  may  desert 
the  premises  or  proceed  to  the  making  of  essential  repairs. 
That  doctrine  was  recognized  even,  ik  Boukmger  v.  Doutre 
and,  in  Pagds  v  Murphy ;  and  it  was  expressly  so  held  in 
Boucher  v.  BrauU,  U  L.  0.  J.  117,  and  in  Hene^  y.  Smith,  10 

.  Leg.  News,  888.  Ls.^_^:^^l.:,.'J^.-..-!^^^^^^^ 

In  the  present  case,  some  of  the  drain  traps  and  stair- 
ways were  dangerously  out  of  repair,  and  as  to  these, 

'  plaintiff  was  justified,  after  putting  defendant  in  default, 
in  at  once  proceeding  to  work.  With  reference  to  the 
balaoti,  I  consider  he  ought,  at  least  in  large  part,  also 
to  succeed,  because  of  circumstances  which  put  him  o^it- 

,  side  the  general  principles  just  alluded  to.  When  no 
statement  has  been  made  between  the  lessor  and  the 
lessee  of  the  condition  of  the  premises,  the  lessee  is  pre- 
sumed to  have  Teoeived  them  in  good  condition.  0.  0. 
1688.  Here  the  lease  admits  need  of  repairs.  The  land- 
lord contracted  to  fix  roof,  plaster  apd  floors  wherever 
necessary,  and  to  put  the  house  in  good  tenantable  condi- 
tion. He  <!^d  none  of  these  things^  and  so  plaintiff  pro- 
tested and  gave  him  forty-eight  hours  to  beg^.  In  the 
presence  of  a  con'^entiont^  admission  that  repairs  are 
needed,  the  legal  presumption  of  good  condition  must 
give.  way.  What^plaintiff  did  was  about  what  defen- 
dant had  promised'^  do.  The  latter  never  even  answered 
the  protest,  and|'al1;hough  on  the  premises  while  the  work 
was  proceeding,  did  not  object  or  warn  plaintiff  that  he 
was  spending  money  at  his  own  peril,  l^at  amounted 
to  acquiescence.  All  thMe  points  were  put  in'  issue  in  the 
Oircuit'Gonrt,  where'idaintiff  was  sued  fojr  some  accruing 

.rent,  land  plaintifffs  pretensions  were  sustained.  I  c<mcur 

in  that  judgment.    It  may  be  that  plainly  went  a  littlg 

beyond  what  was  really  needed,  andl  riiaU  not  grant 

him  all  he  claims.  a 

[Hb.9  Oourt  haviiyp  discuigseid  the  dlflfaent  items  on  which 
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jadgment  Was  sought,  condemned  defendant  to  pay  |I06 
and  costs  as  in  aa  action  of  that  class.] 
.     The  jadgment  is  as  follows  :— 

"TheOoart,  etc....... 

"  Seeing,  that  plaintiff  claims  from  defendant,  his  here- 
tofore landlord,  1111.98  for  necessary  repairs  on  the  pre- 
mises then  leased,  for  diminution  of  rent  because  of  non- 
enjoyment  for  some  time  of  the  said  premises,  and  also' 
divers  other  snms  for  damages  and  for  moneys  paid  out 
as  set  forth  iii  his  accotint  filed,  in  all  amonntinir  to 
I860;  * 

"Seeing  that  defendant  pleads  that  he  did,  prior  to 
plaintiff's  occupancy,  put  the  house  in  good  tenantable 
condition,  and'  that,  in  any  event,  any  repairs  made  by 
plaintiff  were  tenant  repairs ;  that  the  plaintiff,  after  pro- 
testing, and  after  he  ha4  repaired  the  shed,  without  con- 
sent of  defendant  or  an  order  of  the  Court,  made  ^  number 
of  useless  repairs;  that  by  law,  a  lessee  hds  no  righfto 
make  repairs  without  judicial  authority ;  ' 

"  Considering  that  the  leasp  and  occupancy  of  plaintiff 
has  terminated,  and  that  it  is  not  necessary  to  consider 
the  special  conclusions  taken  by  plaintiff ; 

'•  Considering  that  between  the  first  and  middle  of 
May,  1887,  at  which  first  date  said  lease  began,  plaintiff 
had  the  house  Inspected  by  Sauvageau.  and  by  Paton,  con- 
tractors, by  Fowler,  arcliiteat,  and  by  Mr.  Cleveland,  the 
notary  who  ji^ade  the  protest;  and  that  they  alPreported 
the  house  to  have  been  then  in  bad  and  certainly  not  in 
the  good  tenantable  condition  called  for  by  the' lease ; 

"Considering  that  in  the  prbtest  which  was  served  on 
the  14th  of  May,  188t,  (Ex.  Ndf  2),  what  was  needed  is 
specified,  and  defendant  is  notified  {hat  unless  he  begins 
the  repairs  within  48  hours,  plaintiff  would  perform  them 
at  hisi  defbndant's, 'expense ;  / 

"Considering  that  defendant  allowed  said  delay  to 
elapse,  and  that  plaintiff  then  went  to  work ; 

"  Considering  that  it  is  dearly  proven  that  defendant 
had  not  m^ade  the  repairs,  or  put  the  house  in  the  good 
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"  Ooiuidering  that  the  roof  was  in  bad  order,  and  in 
January  and  February,  by  leakage,  caused  some  damage 
to  plaintiff 's  furniture ;  ^         .  , 

"  Considering  that  a  portion  of  said  repairslwerelneeded 
in  consequence  of  the  premises  being,  as  to  t^iein,  in  a    , 
dangerous  condition ;  •;  * 

"  Gonsidering  tifat  the  remaining  portion  of  said  repairs 
were  only  made  after  defendant  had  been  put  in  default 
in  respect  of  them,  that  he  did  not  forbid  plaintiff  to  pro-  ^ 
ceed  with  them,  that  he  visited  the  premises  daring  their 
progress,  and  made  no  oigection>  that  he  must  be  held  to 
.  have  acquiesced  in  them,-and  that -they  gjavei  additional 
valnetohisproperty-j—  ^^    -    -    ^ 

"Considering  that  plaintiff  ftppfurently  spent  somewhat  - 
more  than  what>  was^  needed  fbr  absolutely  essential 
repairs  ;• 

"  Gonsidering  that  while  defendant  had  his?  seizure  of 
plaintiff's  effects  quashed,  it  cannot  be  said  that  he  i^ted 
maliciously  or  without  reasonable  and  probable  cause ;  ' 

"Gonsidering  that  plaintiff  has  fiuled  to  prove  the  pay-* 
ment  of  more  than  #2  to  Fowler,  or  that  anything  was 
paid  to  Sauvageau  and  Paton  for  making  reports ;    ^ 
"  "Gonsidering  that  plaintiff  hath  otherwise  proved  the 
material.allegationsof  his  declaration  ;  A   . 

"Doth  condemn  defendant  to  pay  forlrepairs  done  byX 
plaintiff;  tlOO ;  for  damage  from  leakage,  |16 ;  fox  amount 
paid  notary,  |8 ;  paid  Fowler^  |2 ;  defamatory^  words,  |20 ; 
diminution  of  rent  and  damages,  |20 ;  equal  ^  |f86,— less 
$60  tdieady  allowed  plaintiff  by  compensation  in  a  certain 
judgment  in  the  Gircuit  Gonrt,— making  a  tQtal  of  $106,  s 
which  the  said  defendant  is  hereby  acyudged-^and  con- 
demned to  pay  and  satisfy  to  said  plaintiff,  witlji  interest, 

etc."'.-  .,  ,:■/'■         :  ,■.-.    ■^^■\,''^''--^:  -./^-^'vv^  r'-. 

Judgment  for  j(Aain]^      . 

Lafiamme,  Li^kmme^  Madon  if  Orou,  attorneys  fcnr  plain- 
tiff   • 
Maemafler,  HutekiiuQn,  Weir  4*  Madmnim,  attomeya  for 

defendant  '  ;  ^  - 
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'  October  80,  1888. 

CbllBW  LOBANOBR,  J. 

CRAWFORD  BT  AiSr.  THE  PROTESTANT  HOSPITAL^ 
FOR  THE  INSANE.     : 

Injunction  againtt  nuisance— Action  en  tUnondation  de  nquvd 
jBuvre—Joinder  of  Phintiff^s.  r 

Hku>  :— 1.  Tli*t  the  action  en  dtnonciation  de  noimef  onwre  may  be  tekei^ 
^'      at  any  stage  in  the  erection  of  the  wOrka  complained  of. 
2.  That  the  proviaional  injunction  or  restraining  order  is  assimilated  to 
.,      the  writ  of  mandamos,  and  exists  in  our  law  in  cases  other  th4n 

those  specified  in  the  Act  41  Vict.,  cap- 14,  (Q. ) 
8. 'niatthejointintemstofplaintifbismatterofproof.  4  ~ 

The  plaintiffs  alleged  that  tjie  defendants  were  a  body  , 
corporate  for  the  purpose  of  erecting  in  this  province,  an 
asylum  or  hospilal  for  the  insane ;  that  in  pursuance  of 
this  object  the  defendants  had  purchased  a  site  for  the 
erection  of  said  asylum  ih  the  municipality  of  Yexdun, 
had  marked  out  ^he  land  for  building,  and  were  laying 
the  foundations  of  the  building  in  question;  that  the 
asylum  in  question  was  in  the  nature  of  a  public  nnisanos  ^ 
and  would  be  a  spurce  of  danger  and  ixyury  to  tha  plalbK^^ 
tiflb,  wlib  were  respectively  proprieton^of  properties  adjoin-'' 
ing  and  in  the  vicinity  of  said  asylum ;  that  plaintifb' 
properties  were  depreciated  and  that  plaintiffs  would  lie 
subjected  to  danger  and  annoyance  by  the  proxiinity  of 
the  asylum,  and  b3r  the  effect  of  the  drainage  and  sewage 
of  the  same;  and  plaintiffs  prayed  that  defendants  be 
perpetually  enjoined  from  proceeding  with  their  said 
iihdertaking.  "  ^ 

.  To  this  declaration  the  defendants  demurred,  f<Hr  the 
following  reasons  :— 

1.  "Because  thiltnosuQh  rem^y  as  that  prayed  for 
"  by  plaintiffs  exists  under  the  law  of  Lower  Canada, 
"  under  the  circumstances  and  fqr  the  causes  set  forth  in 
"  plaintifia*  declaration  Y  "^  ^ 

2o.  "Becaiuftthat  according  to  the  allegatidns  of  pla^- 
"  tm'  dWianmn,  the^atten  oomplained  of  constittiie  a 
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"  '  public  nuisance/  and  no  action  on  acconnt  thereof  oaQ, 
"  be  inatituted  by  plaintiflTs  alone;  without  the  intvren- 
"  tion  of  the  Crown  or  the  attoriiey  geheral  j 

8.  "  Because  that  the  allegations  ^f  aai4  declaration  dis- 
"  close  no  damage  to  plaintiffs  personal  .to  them,  nor.  is 
"  any  actual  damage  to  them  or  either  of  th%m  l^Ieged,  * 
"norar^a^  damages  clainfied  by  plaintiffs,  and  plain*  ^ 
J' tijBFs' actionals  unfounded ;  - 

^  I.  "Because  that  the  allegations  of  the  plaintiffs*  decla- 
"••  tion  disclose  no  cause  of  action  on  the  paHdf  plaintiffs  ;- 

^5.  "  Because  that  the  joinder  of  the  said.,  plaintiffs  in 
"  the  present  suit  is  illegal  and  irregular,  and  their  action 
"  so  brought  is  unfounded ; . 

.    6.  "  Because  the  allegations  of  plaintiffs'  .declaration  are 
"  wholly  insufficient  and  unfounded  in  law  "  X  V 

-     L.  H.  Davidson^  Q.C^  for  defendtmts  : — 

The  right  of  injunction  at  common  law  does  not  exist 
in  Lower  Canada.  The  onlyniyunction  in  this  province 
is  the  writ  issued  in  the  cases  mentioned  in'the  Act  41 
Yict,  ch.  14,  Q.,  and  In  certain  cases  prpyidled  foK  by 
statute.  ^''••;    '    /        '■'■'  .'1>»'^'      ■'•■'■    • 

«     If  the  present  Action  Ibie  termed  an  action  en  tUnondatia,  i 
de  nouvel  eeuvr/,  k  is  prematurely  taken,  before  the  cbn 
pletion  of  the  work,  and1[>efore  any  aptual  damage  1i  auf- 
fered,  or  properly  alleged.  .  "^ 

Th^  action  being  taken  against  a  "  public  nuisance '! 
really  an  action  populaire,  which  cannot  be  taken  by  in 
vidnals,  without  alleging  specific  and  personal  damai 

The  joinder^  of  pla^litiffs  i%  illegal,  as  no  joint  intex^t 
is  allegecl.     .r*.'V^- ^  ■/'■■' '"'■'■; 
.    darter  v.  Brea/dy,  8  Q/L.  B.  118. 

Bourdon  y.  Benard,  16  L..  0.  X  60. 
■'-"  Karr  on  Injunctiont,  {2nd.  ed.),,p.  WJ.  , 

Geqffrion,  Q.  Cl,  and  iV:  f.  BieUe,  for  plaintiffs  :^ 

The  right  of  injunction,  or  restraining  order,  existiB  m 

our  law  independent  of  the  stati^te  41  Vict.,  cap.  14,\Q., 

which'is  an  Act  establishing  a  procedure  foi^rtain  cases. 

The  injunction  is  assimilated  to  the  writ  of  mandamnii. 

,The  itftioa  on  diHtmriatwn  rik  tumvd  amvn  'niSf~het=iakask 
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at  any  period  in  the  progress  of  the  work  complained  of. 
,    andjt  IS  not  necessary  to  wait  for  the  cotopU.tioh  of  4iaid 
worfci  ■  \  ■    ■_ .     ■   . 

The  pr^nt  action  is  not  the  action  jn^iSire,.  btat  a 
pr  rate  action  to  protect  personal  rights;  the  said  rights 

'^a^Lw-        ."^^^  '^^  ^''"'^'^  ^^»^^  '"  ^'^  *he  nature 
ot  a  public 'nnisahce. 

.^The  joinder  of  plaintiffs  ji  allowable,  as  no  damages 

nUlnlTl  •  *""**  ."""^y  •  restraining  order,  in .  WhichThe 
plamtiffs  have  a  joint  interest. 

,o.^^?J'  ^  ^•^^  ^'"^^^  CotonizatianRj,.  Co., 
llr  ti.  U.  J.  67.    "  '  '  *  ■ 

•    Mang  4.  Tmporaliti«$^  Board,  etc.,  8  Leg.  News.  8 
C4irterv.  Bmi*ey,'2Q.  L.  E.  282.  '^ 

Black  Sr  Sloddart,  4  Leg.  News,  282. 

22?  ^*^  t  ^  ^  *  ^-  M  Cb.  V.  Lmb^-^UC:j 

Merlin; q^„de  Droit,  Vbo.   " Dtoonciation  de  nouvel 
<Buvie."  S.  UfafV.  pp.  166.1*  „     I     "°'*^®^ 

'P^«,  vol.  I,  cap.  8,  s.  1.  \  '  °     f  . 

Cbro«,  ^c/fo«,  Pos^wwA-w,  Vbo.  "  l)feonciationdenUel 
oBuvre."  Nos.  8M9-  «  ""nvei 

25;^(f^'  ^"-  ^**^'  "Actions  possessoires.'-  Nos.  iC 

'*'^«t?  ^^^'^^  *^*'^»^«»' ^-  "D6non.de  nouvel 
OBUvro,"  Noe.  89,  69.  uuu^m 

-■■>"■  -"••      •■■  '  ■    ■,  '  -    .■■.■■■,.'■■■ 

■ ,  ^^'LOBANOEB,  J.  :^^-.:;,, '  ^-■{v.;--*..  ^  '■■:''■'  (";'/ V  •■'■^-  -::\r:>-3y^ 

.The  cases  cited  to  prove  the  existence  of  the^iWui^iw^^ 
at  common  la^  in  &s^  province  do  not  apply.^In  the^ 
^«,  and  especiaU/that  of  Montreal  and  Z!nization  Z 

n?ji  ^""fr*"*  '^^'*'  ^**""**  *»"  JUTiipi^dence.  Se 
order  sough*  was  a  provisional  restraining  order  duiinir 

^  pendeney  or  the  suit.    This  o«ter  wJthe  .rA^^ 
wwire  recognized  by  the  o^d  Frebch  law.    The  Court^ 

^^:  '"^  tje  case  referred  to;  decided  that  lObe  order 
so^ht  ooiUd  be  assimilated  to  the  writ  of  mandamus 
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provisional  one,  obtained  in  the  ciourse  of  the  suit.  In 
the  present  case,  the  plaintiffs  ask  the  cessation  of  certain 
works  which  they  claim  to  be/injuribus  to  their  property, 
and  they  pray  that  the  defendants  \fe  ordered  to  desist 
from  these  works.  This  beiiig  the  object  of  their  action, 
the  plaintiffs'  conclusions  awycorreci,  if  the  action  m  tUnon- 
ciation  de  nouvel  eeuvre  has  any  existeijice  in  onr  law.  This 
action  may  be  broughi  without  wailjiig  for  the  comple- 
tion of  the  works  complained  of. 

Mfirlin,  Quefftiona  de  DroU,  Vbo.  "  D6non,  de  iftmv.  CBuyt*," 
p.  89.  "  L'action  en  d6nonciation  de  nouvel  ouvte  a  lieu 
♦•  lorsquu  le  propri6taire  d'un  terrain  contigu  an  vfitre  fait 
"uncBUvre  qui  vous  prive  d'un  avantage  ou  agr6ment. 
"  auquel  vous  avea  un  droit  acquis,"  and  the  author  cites 
a  case  nearly  analog^i\s  tp  the  present  one. 

Pigeau,  vol.  I,  (AiPa  8,  sec.  1.  "  11  n'est  pas  nficessaire 
"que  I'intM^  soit  actuel  pour  actionneJr,  il  suffit  qu'il 
"  puisse  un  jour  se  rfealiser  et  s'effeptuer,  pour  qu'pn  puisse 
"  actionner  k  I'effet  de  repousser  tout  ce  qui  pourra  nous 
"  empdcher  de  le  fecueillir." ' 

The  question  whether,  in  this  case,  there  is  ground  for 
the  adioH  pouestoire  en  dinonciaiion  de  nouvel  <BUvre  is  not 
raised  by  this  demurrer,  and  must  be  decided  at  the  final 
hearing.  . 

The  plaintiffs,  by  their  allegations,  disclose  a  common 
Interest  in  obtaining  a  restraining  order,  and  this  interest 
they  must  be  allowed  to  prove. 

The  following  is  the  formal  judgmtot  of  the  Court  :— 

-  "  La  Oour,  apris  avoir  entendu  les  ptvties  sur  la  defense 

en  droit  de  la  ddfenderesse ;  e»mi9^fej?ypc§dure,  trt  d§- 

libfafe:  _    _  , 

"  Gonsiddrant  qu^ne  s'agit  pas  dans  la  cause  tf^Ue 
dn  bnef  d'iiuoncUon  reconnu  par  le  istatut  de  Qn6bec,  41 
Victoria,  ohapitre  14,  non  plus  que  de  la  pioc6duie  auto- 
ris6e  sous  ce  nom  et  assinlil6e  par  la  pratique  et  la  jnris- 
p^ence  de  ce  district,  fti|  bxdf  de  mandamus;  qn'an 
'  contraire,  Taction  des  demandeurs  est  une  action  possee- 
Boirc^  en  d6nonciation  de  nouvel  oeuvre,  prise  sons  le  droit 
commnn,  et  que  les  ooaolpsions  <S»^ 


conformes  k  Tobjet  de  la  d^n«iide ; 


liH,;'' 
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"  ^""^*#  <!««  les  demandedn  Anoncent  un  droit  et       '•»• 
de«  griefs  'iaffisantfl  an  soutien  de  leur  demande,  qu'il     <*••'««« 
rewort  d©8  afl6ga68  de  la  d6clar»tion  que  lea  demandearii  Ife'yS""-' 
on*  un  %tMt  qommun  k  faire  oeaaer  les  travaux  com- 
/itaenc«S|pJir  la  dfifenderesse,  que  conistquemment  ils  sont 
recevablps-*se  joindre  Bur  la  pT«8ente  action  ; 
"Efe^^e  la  defense  en  droit  aveo  ^^pens,  distraits. 

etc."  C)i  ..>.     ■  -■  .,  :s  V  ' .       ,    ''   \::kv.  •  ;  '       " 

'''',•■■■■■'■  ■;     -    ■  -       "  '  '  ■■'■  v\'  •-     ■ 

J^i^  ^^Uate,  attoTiieyB  for  plaintiflb  % 
'^'"'^on,  Q.  d.,  counsel. 


'">■■■■>;• 
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mtmon  4«  ittircAiff,  attorneys  for  defeadattte,N: 
■■■*'  '^^  -Ht.b.)     ■  _^.;vi; 

>■      ■  :   .    '  _  ^  .  v^x 

November  10, 
Oordm  TASOHEAEAtT,  J. ' 


18. 


t     .'         BIBLLE  V.  BBNNING-ET  al. 

I^t  wplea(Ung$--J§utific(UioH^Pirobabk  cause— Omtud's 

'    H«Ld:-:.1.  Hat  Ubels  in  pleadinga  vn  MUonable,  when  the  allegations 
.»         oomfdainf^  of  are  falae,  or  made  withodt  probable  oaoae. 

2.  That  malice  ia  inftrred  by  Uw  firbm  the  iiatore  and  the  falsity  of  anch 
^accusations. 

'8.;  That  an  unproved  plea  of  joatiflealtion  constitatea  an  aBKravation  itf 
thelibeL  ,  iw     •«o  « 

4.  That^zecntois  are  penonaUy  liable  for  libels  pobliahed  by  them  in 

their  said  quality.  /  '  '. 

J^J^hjOiiiftmMe^iot  of  having  tak«|b  oouusel'S  opinion,  apart  fnun  any 
other  cbcnmstances,  does  not  excuse  a  party  making  libellous  alleg- 
ations in  ideadinga  /  ' 

l™?*?*.*?**  *'*®"*y '»'  »«»wl  ta  qUy  •Uowed  to  oflbr  his  testimony  in 
ftvonr  oTBis  client  iinidlBr  exd)|«ionBl  circomstsnoes;  and  that  th« 
introduction  \9f  the  evidence  <rf  the  defendanta'  attorney  as  to  a  pri- 
vate oonTersation  between  himself  and  ttie  idaintiff,  wm  under  the 
.f^renmstaooes  imprc^er,  and  such  testimony'  would  be  icdeoted  by 
^Ckmrt  *—        .7 

The  fiaotB  of  the  case  and' th^  pretensions  of  theUtrties 

( of  the  Court  in  this  esse^  as  to  theacSoh 
Bivas  confltm 
(reported. 
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are  flafflciently  set  forth  iq  the  opinion  of  the  honoarablc 

judge. 

„  ■  .  .     k 

Tasohbrkau,  J. :—  .       ^ 

L'action  est  pour  an  libelle  contenn  dans  des  plaidoiries 
6criteH.  Le  21  septembre  1888,  lea  presents  difendenrn 
agissant  en  lear  qaalit6  d'ex6catearB  teitamentaireB  do 
feu  William  Moodie  ont  prodnit  dans  cette  Oonr  nno 
declaration  dans  una  action  qn'ils  avaient  prise  contrc 
la  compagnie  de  chemin  de  fer  "  Atlantic  &  Northwest " 
pour  faire  annnler  une  sentence  arbitrale  rendae  par  lo 
present  demandeur,  arbitre  de  I4  compagnie,  et  le  nomm6 
Jotyn  M.  M.  Doff,  tiers-arbitre.  L'arbitr^f^  en  question 
avait  en  lien  sons  Tempire  de  I'Acte  des  chemins  de  fer 
(S.  R.  0.,  cap.  109),  pour  determiner  Tindemnit^  due  Ajla 
succession  Moodie,*  dont  une  propri6t6  situ6e  k  la  OAte 
St-Antoinft  avait  6t6  exproprifie  en  partie  pour  les  fins  de 
la  ligne  de  ohemm  de  fer.  La  sentence  arbitrale  avait 
fix6  I'indemnite  i  la  somme  de  |5,000,  et  les  ex6cuteuT8, 
trouvant  ce  montant  insuffisant,  ont  pris  une  action  pour 
faire  annnler  cette  sentence.  Entr'autres  alligations  con- 
tenues  dans  leur  declaration  se  trouvent  les  suivantes, 
dont  le  present  demandeur  se  plaint  comme  etant  libel- 
leusps  et  portatnt  atteinte  k  son  honneur  et  k  sa  reputa- 

tion : — 

"  That  said  awards,  and  each  of  them,  and  all  proceed- 
"  ings  antecedent  the?eto.Aud  connected  therewith  were 
"  and  are  wholly  illegal,  nnlland  void,  and  each  said  award 
"  moreover  was  and  is  grossly  an^  scandalously  inade- 
"  quate,  and  so  at,  variance  and  so  far  below  that  called 
"  for  and  required  T)y  the  uncontradicted  evidence  of  able, 
"experienced  and  disinterested  witnesses,  examined  by 
"  said  arbitrators  in  the  matter,  who  proved  plaintiffs  to 
"  be  fhlly  entitled  to  said  sum  of  $.18,000  indemnity,  and 
"indicate  such  grpss  and  scandalous  indifference  to  the 
"  clearest  evMen«i  and  dio^tcte  of^justioe,  and  such  gross 
"  and  «3andalou8  negle«^  of  duty  or  partiality  on  the  part  of 
"  said  two  Arbitrators  making  said  awards,  as  to  be  a 
"  tnmd  on  pjaintiffii  and  theiy  rights,  and  u^  jgaudnlent, 
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null  and  void,  which  eiiqh  W4W  and  is  by  l»w. 
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'  And  plaintifTa  further  believe  and  say  that  Mid  Rielle 

mjhe  matter  of  said  expWriation  had  instructions 

and   hmitalions  imposed  ok   him.  that   rendered  him 

incapable  of  acting  ac-cordin^  to  the  best  of  his  own 

judjrment  in  renderingr  said  award,  and  that  naid  award 

was  not  the  result  of  unfettered  deUberation  luid  deter- 

mmatlon  of  said  two  arbitrators." 

Oes  aficusrftions  sdnt,  comme.  on  le  voit.  extrdmement 

graves.     Le  demandeur  est  accusfe  d'avoir  particip*  4  une 

fraude  qniavait  pour  but  la  spoliation  des  d6fendeurs.~ 

JZln*       .  ""**"5''/'"^   *"'""*'^"«  «*  ^'«"«   partialit6 
Hagrantes  et  scandalenses.  d'avoir  pr6variqu6  dans  I'exer-  • 

cice  de  ses  fonctions  d'arbitre,  et  d'avoir  ob«l  aux  instruo-  • 
^  «t  1  f>»*«tions  qui  lui  6taient  imp6s6es  par  une  de. 
parties  a  larbitrage. 

il-^lll'^?"!*""'  "'  ^^ussissent^M  dan.  leur  defense, 
Us  mfiritent  cej|amement  une  condamnation  tr«.  sfivdte 
■  Les  dfifendeurs  ont  plaid6  en  premier  lieu  qu'ils  n'A-     ' 
taient  pas  personnellement  intfiressfis.  mai.  Qu'ils  ont  pris 

1«!^    rr'it*°""^**"  qualit6d'ex6duteu«tes-    , 
tamentaire.  de  feu  Wm.  Moodie.    Oette  exou*e  n'est  pa.  ^ 
valable.  car  si  le.  d6fendeur.  ont  calomni6  le  demaiideuril.     ' 
8ont  personnellement  lesponsable.  de.  dommage.  qu'il. 
ont  pu  lui  causer,  quand  m«me  11.  prttendraient  avoir 
agi  en  leur  quality  d'exficuteurs. 

Le.  dfifendeur.  ont  auMi  plaid6  qu'il,  avaient  airi  ««. 
mahoa  et  d'aifri.  le.  con.eil.  de  lenr.  avocat...  I^^c^ 
pent  .W^rer  en  lot  de  la  natur,  m*me  de  I'^^c^tton 
ou  de  «  f»u..et«.  Dan.  le  c«i  .ctuel  le.  accu«ti^"  -^ 
portfie.  cont«  le  demandeur  -ont  libeUeuw.  ^^^1 
ij^om.  que  U  d6fen.e  n'ait  r6u«i  A  jmitifier  Z  p^u- 
vant  quene.  «,nt  vnue.  et  qu'elle.  6t«ent  n^cewai^  i 

°r*^""»*»*  "^Ww'  que  le.  dfifendeuw  ont  agi  mali- 

TZ^rV"^  1^"^  pent  p..  nbii  plnalS  e"§ 
-er  d  avoir  formulfi  ce.  accusati^  oontie  le  demandeur 
P««e  qu'J.  ardent  .aiviWcon«l.de  leur.  ay«X' 
Ceci  ne  pourrait  tout  au  plu»  conrtituer  un^  ezcu.e  A 
qualqne.  d<>grt.  qm  1  Ton  Vydt  r^n^lW  i  di^mnntw  qu'a 
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y  Avait  r*«U«ment  caute  probable  ;  mais  la  moI  fait  qn'on 
a  (',oiuiult*  an  homin*  de  loi,  dApouill*  de  toute  oirconV 
tance  «xtrin»*quo.  ne  p«at  pan  abiio^dre  1«,  client,  qni 
malip-f  touii  leu  conBeil*  qu'il  prut  mwvoir,  uV«t  jamain 
diRpenoi  du  devoir  de  v4ritter  lea  faitf  qu'il  alUgtw  A 
I'appui de  Mea  pretentions.  .      '^ 

En  dernier  lieu,  lei  d^fendeurB  ont  plaid*  la  jnitifica- 
tlon.  lis  rfeitArent  leu  a<;ouBationi  contcnnon  danii  leur 
demande  en  nuUitf!  de  la  Bentence  arbitrale,  uffirmont 
que  touB  l«uf»  all6gufeB  Bont  vrais;  que  le  demandeur  leur 
a  donni  oioie  probable,  et,  non  contenta  de  cela,  ils  ajou- 
tent  de  nduvellea  aocuBations  et  iniinuationa  contre  le 
caractAre  du  demandeur,  nn  diaant  qu'il  a  lui-m«me  d6dar6 
qu'il  ne  poaafedait  aucune  connaiflaanqe  an  aujet  de  la  pro- 
priitfe  expropri*o,  et  qu'il  6tait  le  fila  de  celui  qui  avait 
d6j4  &if>  l'indemnit6  dana  Toflfre  faito  par  la  oompagnie 
avant  I'arbitrage.  ♦  '^         % 

Par  ce  plaidoyer,  on  le  voit,  lea  dlfendetiTS  dnt  prli 
toute  la  reaponaabilitft  dea  accuaationa  portfees  contre  le 
demandeur.  0'6tait  un  fenorme  riaque  k  prendre,  maia 
ila  I'ont  aaauifn*  de  la  maniire  U  plua  oompUte,  et  par 
con^(§<lnent  ila  devront  en  aoufirir  lea  cona6qnencea  a'ils 
n'ont  pas  rftuaai  dana  leur  tentative  de  juatification. 

Maintenant  quelle  preuve   a-t-ou   fait  de  I'exiBtence 

d'une  oauBe  probable  tendant  k  juatifier  dea  imputations 

auaai  a6rieu8ea  ?  On  a  pritendn  que  parce  c^ue  M  Joaeph 

Bielle,  le  p*re  du  demandeur,  avait  fix6  le  montant  de 

rindemnit*  mentionn6e  dana  I'offre  que  la  oompagnie 

6tait  obligfe  de  faire  avant  I'arlMtrage,  le  fait  que  son  fiU 

avait  anba^quemment  6t6  nomm6  arbitre  de  la  cofnpagnie 

6Uit  de  nature  k  augg^rer  de  Wgitimea  aouppona  aux 

d6fendenra.    II  y  a  certoinea  ohoaea  qui  n'ont  beaoin  qw 

d'etre  mentionn6ea  pour  *tre  auaaitftt  oompriaea,  et  je  n'ai 

p*B  beaoin  d'inaiater  aur  une  auggeatiqn  ai  entiirement 

dfou6e  de  fondement.    On  pourrait  ttfut  auaai  Men  pr^ 

tendro  que  parce  qu'un  avocat  plaidant  une  cauae  devant 

ce  tribunal  ae  trouverait  *tre  le  fila  du  juge  prteidant. 

Ton  4«vrait  aoup^nner  le  p*re  et  le  Jlla  de  complpt,  le 

joffe  do  pr6varioation  odietue  e^  oriminelle,  et  a'ttteadre 
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A  Toir  rendre  an  jagoment  iniqae.  M.  Jwi«ph  Ki«ll»  eft 
un  arpentear  jar*,  qal  a  Qx«,  soai  Mment,  l'indemnit« 
qo'il  croyait  dtrn  doe,  tt  je  no  voIb  rl«n  d«ni  oe  doMi«r 
qoi  paiiMA  Jaatiflflr  ane  telle  atteinte  A  m  rApoUtion  oa  4 
celle  de  son  filii. 

On  •  AQMi  pr«tendu  que  le  demanduur  lai-m*me  avait 
donn*  caaae  probable  en  d6clarant  luim«mu  qa'il  n'avait 
au<iune  connaiMance  do  la  vaK'ur  dea  propri«t6a  k  la  OAte 
8t-Antoine,  oA  le  terrain  oipropri*  chI  aito^.     Oe  fait,  a'il 
6tait  bien  proav6,  pourrait  peut-Atre  (^onatituer  ane  e«p«o« 
d'exoaae  pour  certain^a  all^gationa  faitea  par  lea  d^fen* 
d«nra,  maia  il  y  a  loin  de  \h  k  conolnre  que  le  demandenr 
a  particip*  k  une  fraude,  a  pr6variqu6  dana  I'exeroioe  d« 
sea  deyoira,  et  a  ob6i  k  dea  inatractiona  et  limitationa  qui 
lui  6taient  impoafea.    Le  domandeur  lui-m«tne  ne  pr*- 
tendnit  probablement  paa  avoir  I'exp^rjence  ou  lea  coii- 
naiaaancea    ap«cialea    que  posaMaient    lea  deux  autrea 
arbitrea,  maia  doit-on  pour  cela  le  taxer  d'injuatioe,  de 
partiality  et  de  fraude  ?    Quant  au  fnit  m«me  de  Taven 
d'incomp^tence  qu'on  lui  reproche,  je  ne  le  trouve  paa 
anffiaamment  6tabli  par  la  preure.    M.  Baraalou,  qui  6tait 
I'arbitre  nomrn*  par  lea  ^«f|)ri6taire8,  dit  que  le  dei^an- 
deur  lui  a  dit  qnelqne  otiose  de  aemblable  en  prdaence  de 
M.  Duff,  le  tiera-arbitie,  mm  ce  dernier  le  contredit  for- 
mellement  dans  scm  t^noignage.    II   ne  reate  que  la 
preuve  offerte  pa*  M.  Trenholme,  avocat  de  la  dAfenae, 
qui  a  rouln  rendre  t6moignage  de  la  bonne  foi  de  sea 
clients  en  fttabliaaant  que  lea  d^fendenra  I'ayaient  con* 
snltd,  ainai  qu'un  autre  avocat,  avant  de  prendre  lea. 
proc^dfa  oont^e  la  compagnie  pour  annoler  la  seatance 
arbitrale.    Dans  le  cours  de  sa  deposition  M.  Trenholme 
a  parl6  d'une  conversation   qui   aurait   en   lieu   aprda 
I'arbitrage  i^tre  lui  et  le  demandeur,  dana  laquelle  cey 
dernier  lui  %nrait  dit  qu'il  ne  oonnaisaait  pas  la  valeorl 
dea  propriety  k  la  C6te  St-Antoine,  et  qu'il  a'en  rappor* 
tait  U-deaana  k  I'opinion  de  son  pdre.    Je  doia  dire  que  je 
conai^re  I'introduction  d'o^  telle  preuve  de  la  part  del 
ravocat  dndoaaier  <M)mme  tout  k  fiiit  inconvenante  etj 
r6pr6hen«ible.    Oe  n'eat  que  dana  dea  oiroooatimoea  toiii 
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4  fait  particiilidres  qu'on  permet  4  J'avooat  a'offrir  «on 
tfimoignage  dans  une  caase  ou  il  occupe  pour  Tune  des 
parties,  et  sod  t6moignage  est  toujours  reyu  sous  rfeserve 
et  reste  s^jet  k  cantioh.    Dans  le.cas  actuel  I'avocat  de  la 
id§fense  essaie  d^  prouv6r  une  conversation  priv6e  eutr© 
jlui  et  le  demandeijr,  qui  se  trouve  dans  I'impossibilitfi  de 
/prouver  le  contraire  par  son  propre  t6moignage.^  Les 
d^fendetirs  ont,  il  est  vrai,  examine  le  demandeur  tris  au 
long  en  vertu  du  statut  qui  permet  I'exatoen  des  parties 
avant  Tandition,  mais  leur  avocat  a  d6ciar6  qu'il,  n'entenr 
dait  pas  se  servir  de  ce  t6moignage,  qui  par  cons6quent, 
quoique  restant  an  dossier,  ne  peut  pas  servir  k  la  deci- 
sion du  tribunal.    Dans  iM8.ja*«onstances,  je  crois  devoir 
mettre*  de  c6t6  le  t6moignage  ainsi  oflfert  par  I'avOcat  de 
la ddfSeni^ei  '  :    ■;.:..■;.„.;.:■   /,.  v..- ..■■■'.---,  -.«&■  .■->-i.-v.- 

Quant  aux  accusations  de  fraude,  de  pa^lit^  d^njus- 
tice  scandaleuse,  et  de  limitations  et  in8tructi<Mi«J^  je  ne 
trouve  pas  I'ombre  d'une  preuve.    Je  n'ai  pas  k  d^ider 
si  les  15,000  accord6es  aux  propriStaires  par  MM.  Duff  et 
Eielle  constituent  une  indemnity  suffisante  dans  Tespdce, 
ou  si  les-arbitres  aAraient  du  accorder  la  sbmme  de  #18,000 
r6claai6e  par  les  propri6taires.    Plusieurs  tfimoins  com- 
p6tentsont  6t6  examinfis  de  part  et  d'autre,  et  le  oonflit 
de  t6moignage  qui  en  risulte  prouve  encore  une  fois  jus- 
j«i    a^'i  quel  point  les  experts  peuvent  diflEferer  d'opinion  en 
.     estimant  des  dommages  plus  on  moins  hypothftiques. 
jMais  cen'est  pas  14  la  question  qui  m'est  soumise.    Je 
n'ai  pas  4  decider  ^ur  les^  pretentions  respeotives  de  la 
-      succession  Moodie  et  de  la  ciompagnie  de  chemin  de  fer 
quant  4  la  valeur  du  terrain  expropri6  et  aux  dommages 
•  ^  qui  y  sont  caus6s.    Je  n'ai  q^•4  dficider  s'il  est  vrai  que 
le  demandeur  a  prevariqufe  dans  I'exercice  de  see  devoid, 
s'ils'est  Dmdu  ooupable^de  fraude  en  rendant  une  sen- 
tence scandaleuse,  si  saf  decision  r6vile  une  indifference 
complete  aux  dictdes  de  la  justice,  s'il  a  agi  avec  partiality, 
et  si  sa  liberty  d'action  6tait  restreinte^par  des  instructions 
et  limitations  imposges  par  I'une  des  parties.    Je  trouvfr 
ces  accusations  entidrement  mal  fdliddes,  et,  oomm'e  je  I'ai 
dfgh  dit,  fllloB.  sont  d'na 
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estnnjeune  avooat  pratiquant  devantcette  Oonr,  et  s'il 
lalssait  an  dossier  des  accusations  d'nne  nature  si  grave 
sans  les  contredire  et  les  faire  prononcer  oalomnienses, 
son  avdnir  en  sonffrirait  et  sa  r6pntation  resterait  com- 
promise.   Je  crois  done  qu'il  a  bien  fait  de  prendre  rini- 
tiative  et  de  mettre  les  dfifendenrs  en  demenrede  prpnver 
lenrs  accusations.    D'apris  le  tfimoignage  d€b  plusieurs 
t«moins.  le  demandeur  jouit  d'une  trte  haute  reputation 
de  proMt6  an  barreau  et  devant  le  public.    Son  avocat  a 
d§clar6  lors  de  I'auditiou  qu'il  n'entendait  pas  insister 
pour  obtenir  une  forte  condamnation  p6cuniaire,  mais 
que  son  client  d6sirait  simplement  obtenir  un  jugement 
sufllsant  pour  indiquer  Topinion  de  la  Oour  et  pour  le 
r6habiliter.    Poirt  de  motif  je  ne  crois  pas  devoir  infliger 
aux  d6fendeurs  une^punition  aiissi  s6vdre  que  j'aurais  pu 
prononcer  sans  cotte  declaration  de  la  part  du  deman- 
deur, et  je  les  condamne  k  payer  la  somme  de  #260  avec 
dfipens  de  Taction  telle  qu'intent6e,  et  la  Oour  declare 
fausses  et  calomnieuses  les  accusations  dont  se  plaint  le 
demandeur.;.  •-:.■■"■.„-  ---i   .'""    ^:.  ''  ■  ,■     • 

Tbeco«fa«ra«/»  of  the  formal  jiudgi&ent  are  in  the  fol- 
lowing teiims  :•— 

."  Oonsiderant  que  |es  dites  allegations  constituent  une 
diflEamation  eorite  cont^  le  caractdre,  I'honorabiUte  et  la 
reputation  du  demandeur,  et  Taccusent  d'avoir  prevarique 
dans  I'exeroice  de  ses  devoirs  et  fonctious  d'tobitre,  d'avoir 
ete  evidemment  et  scandaleusement  injus%  et  arbitraire, 
partial  et  oublieux  de  ses  devoirs,  d'avoir  ete  partie  k  une 
fraude  organisee  en  vue  de  depouiller  les  defendeurs,  et 
d'avoir  obei  k  des  instructions  et  solHcitations  d'une  des 
parties  k  rarbitrage-;  oe  qui  constifkie  UQe  atteinte  des 
plus  graves  oontie  le  caractdre  et  la  Jenommee  du  deman- 
deur, avocat  pratiquant  devant  oette  Oour  et  jouissant 
d'une  haute  reputation  de  probite  ainsi  que  constate  par 
la  prenve ;  ir-*    - 

"  Oonsiderant  que  les  defendeurs  ont  aggrave  cette  dif- 
famation  par  leurs  defenses  k  ht  presente  aotion^  dans 
leBquelles  ila  aflSrment  Im  v6rite  des  fiats  par  enx  aliegnes 
VofcTV;"  -  -  r  B.- 
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dans  leur  dite  declaration  et  tentent  de  jiutifier  lenrs  dii^s 
allegations  en  invoqnant  la  cause  probable  ; 

"Oonsid6rant  qne  les  defendenrs  n'oht  ancnnement 
jostifie  de  Texistence  d'tine  canse  probable  pouvant  ex- 
coser  on  expliquer  la  dite  diffamatibnr  et  qu'il  y  a  absence 
totale  de  prenve  de  I'seoiusation  atroce  par  enx  port^b 
contre  le  demandenr ; 

"  Gonsid6rant  que  la  malice  s'inf^roen  loi  de  la  nature 
et  de  la  fanssete  de  1 'accusation ;  -^ 

"ConsidSraat-iquele  demandenr 'a  droits  une  repara- 
tion civile  et;i  des  domm%e84nt6ret8  que  la  Gour  arbitre 
dans  Tespdcc^^^T^  somme  de  $260 ;  -< 
.  "Rejette  les  de^i^  et  condamne  les  defendeurs  con- 
jointement  et  sojiid^ement  4  payer  an  demandenr  la  dite 
somme  de  |l250^  avec  interdt  k  compter  de  ce  jour  et  les 
depens  de  Taction  telle  que  portee  et  du  litige,  distraits, 
etc."  I       '  ■■    .  '-■ 

Judgment  for  plaintiff, 
plaintiff. 

DrmUiolme,  Tttylor  8f  Buchan,  for  defendants. 

J3^»9Ne,  Q.C,  counsel.  --  -^ 


E.  Lqfleur,  foi 


.^ 


(b.  l.) 


Coram^  Davidson, 


^ril  3, 1888.. 
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Surety — Cash  security— D^sU  receipt  hdd  hy  Oovernment — 
^-    Failure  of  Banh — B/espon*3riiUy* 


Thb  plaintiff  agreed  to  pat  1^  a  cash  aecuiityof  $16i000tothe  Gowmnlent 
of  Canada  for  th9  perfennanoe  of  a  oontmct  by  tb0  defendantB,  iirbich 
secority  was  to  ramain  in  tfaib  hands  of  the  QoTemment  until  tb«  con- 
tract  shonld  be  ftilfllled ;  and  the  defendants  were  to  pay  to  ^be  plain- 
tiff $2/)00  per  snnom  until  the  security  should  be  releiaSifib^By 
anmngement  with  the  Exchange  Bank,  a  depoli^jBoeipt  fbr  fl^OiM)  in 
that  Bank  was  accepted  by  the  Beoeivei^Seneral,  whicb  som  was^ 
placed  to  his  credit  in  the  ^change  Bank,  and  remiained  under  hiK 
ctmtrol.  / 

Bud :  (Following  QUtHm &  OiOert Hoi., M.  L.  K,  8 Q. B.  402), tliat  the 
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the  Uovemmant  md  not  by  the  plaiotifl;  «nd  that  the  pl«intiff  wa4 
entitled  to  leoover  the  $2,000  per  anQam  ftoin  the  defendute.  not- 
wltlMtandmg  the  tender  bank  to  him  of  the  deposit  leoeipt  after  the 
nwlvency  trfthe  Bank ;  that  the  terma  on  which  theplaintiffobtained 
the  credit  at  the  Exchange  Bank  were  not  material  to  the  i«ae.  the 
plaintiff  having  fbmished  what  was  accepted  by  the  Government  as 
equivalent  to  cash  at  the  time  it  was  given ;  that  the  amonnt  being 

'  fu   J       .  *•"  *'*'**■  °"***  ^»°^  *o  ^«  ««»d*t  Pfth*  RecBiver^Sene'nd. 
the  deposit  thereby  became  a  debt  due  by  the  Bank  to  the  Beoeiveiw 

Oeneral,  and  was  at  the  risk  (rf  the  Government. 


UM. 
Ollmu 
Oilbwt 


_  The  plaintiff  sets  out  two  agreements  as  the  bases  of  his 

^*^  *"'  •^'^^^*    ^^®  ^"*  "  ®*^^**«  *^®  ^"*^  <>f  ^^h 
188^,  Det^n  the  defendants  of  the  first  part,  flfer  Majesty ' 

of  the  second^^rtjp  the  plaintiff  of  the  third  part.    It 
declares  that  OfiMSndants  are,  with  the  consent  of  the 
Qovemment|Hp^essedL  in  an  order-of-conncil  of  date 
80th  of  JiineTim,  the  trantfeiMs  of  a  contract  for  the 
deepening  of  the  GaUops  rapifts,  olt-c^ndition  that  they 
jmt^np  a  cash  sechrity  of  116,000  to  the  >elief  of  Davis  & 
Sons,  their  transferors,  and  furthermore  covenanted  to 
complete  the  contract.    The  defendants  did  by  the  don- 
tract  so  covenant,  and  it  was. declared  that  a  "cash  de- 
"  posit  of  116,000  had  been  put  up  by,  plaintiff  at  the 
"  request  and  for  the  benefit  of  the  said  B.  E.  Gilbert  & 
"  Sons.'   And  it  was  further  agreed  and  declared  that  such 
"  cash  deposit  shall  be  held  by  Her  Majesty  in  Ueu  of  that 
"  put  up  by  the  said  Davis  &  Sons,  and  upon  and  subject  to 
"  the  same  t^rms  and  conditions  and  for  the  said  purposes, 
'•  and  that  upon  the  opmpletion  of  the  said  works  accord- 
"  ing  to  the  terms  of  the  said  contract  (except  in  regard 
"'  to  tiifee,  which  is  herSby  extended  as  aforesaid),  the  said 
"cash  deposit,  or'cheque  representing  the  same,  shall  be 
"returned  an^  delivered  .over  to  the  said  Francis  E. 

"  Gilman,  hlg^eoutorr,  administrators  or  assigns 

•l,pw>vi|#,  a^  it  is  agiped  that  so  long  as  the  said 
"  deposit' is  held  by  the  GK>vemlnent,  no  portion  of  the 
"  drawbacks  now,  or  which  may  hereafter  accumulate, 
"  in  the  hands  of  the  Go^ommAn*,  a»\\  Kg  p^^^  |^  ^^^^ 
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"  Q^^lbert  &  Sons,  without  the  consent  in  writing  of  jhe 
"'ju^d  Oilman  first  had  aqd  obtained.",  >' 

>|Bonotiir^ently  with  this  contract,  an  agreement  was 
entered  into  between  tplaintifiT'  and  defendants,  by  which, 
inter  alia,  |2,0i0p'  *  year  was.to  be  paid  by  the  latter  so  l^ng 
as  said  securiw  remained  in  thu^ands  of  the  Gk>yernment, 
or  so  long  as  plaintiff  was  not  released  theref^fom.    The 

,  declaration  proNceeds  to  allege  that  the  .contract  is  still 
unfiliished,  And  that  on  the  26th  Jane,  188'(,  |S|000  became 
dne  to  plaintiff, 'tihe  payment' of  which  is  now  demanded. 

X  Fori  the  defen^it  is  pleaded  that  the  seodrity  fiimished 
o6i|sh^ed,  at  the  specii^  in8tanpe|jt>f  plaintitf,  of  a- deposit 
irecdi^t  granted  by  the  Exohatiigei,  Bank,  and  that  the  only 
coii^eratioii  given  for  this  receipt  was  plaintiff's  own 
promissory  note  and  a  Sbm  of  $400;  that  on  the  .20th 
NoTeinber^  1886,  t|ie  said  deposit  receipt  haying  l^n  en- 
titely  released  and  abandoned  by  the  Gk>yemment,  was 
notarially  tendered  by  4efenc&nt8  to  plaintiff  and  lefjk  in  ^ 
his  custody  and  possession. 

.  Tumi%  to  the  agrreement  of  Dayis  &  (kt.,  defendants' 
exhibit  No.  1,  the  tprms  and  conditions  of  wJMoh  plaintiff 

'  was  bound  to  fulfil,  it  is  fieen  that  the' deposit  was  to  re- 
main wUh  the  Beceiyer-General  as  security^ for  the  due 
performance  of  all  the  works  referred  to,  until  they  should 
haye  been  fully  uid  perfieletl;^  completed  to  the  entire  satis- 
faction of  the  Sinister,  and  upon  such  ^<nnpletion,  the 
money  was  t6  r^yert  and  be  deli-^^ied  to  the  plaintiff. 
Upon  any  breach  of .  the  contract/ tneLMinister  had  the^ 
right  to  pay  6ut  so  much  of  the  deposit  as  might  l^  re- 
quired to  complete  the  w^ric.  ^k 
.  It  is  admitted  Uiat  the  work  hJad  notreached  dompletion 
at  the  date  of  this  aetion.  .       #  *- 

'  'The  deposit  receipt  wasin  the  following  terms  :—•  . 
"116,000. 

- ; .       ^r  .  'M  MONTBEAL,  26th  June,  1882. 

e  ;'"  The  Exchange  Bank  of  Canada  acsknowledges,  haying 
/"receiyed  from  the  Honorably  {he  Beceiyer'Q«naral,m 
v^"  ii'UsL  tor  contract-of-B:- 
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«^  of|15.000.  which rom  will  bep.idtothe  E^ive,^ 
^it.  ""/?*!;  ^^y  '*'*  «rrender  of  thul  certifti^te."-     .  « 
*ii^t.^T  ^**^»^"*«  *9ok  part  in  the  notarial  p^otert  of*    « 

tZ    f'!\':i''t'J'y^^''''  **^"  teceipi-wa.T.nrred 
^  bacMo  plaintiff,  afadit  was  aaaert^  that  Gilbert  &  Sons 

had  been  notifi^  that  the  Oovemment  held  a  sufficient 

*  guarantee  fromthem  through  moneys  retained  from  th& 
5«rJi  done,  andin  consequence,  had  returned  the  deposit, 
teoeipt  to  h^ retted  to  plaintiff.    It  was  further  b^the 
protest  dwkred^(as4a  also  pleaded)  thi^t  the  receipt  was  K 
then  and  there  deHvered  to  plaintiff,  and  he  notified  that    * 

he  defentots  hel^  themselves^fwe  from  all  liability  to 
the  ^1^  ansmg  out  of  his  having  made  said  deposit,  ^ 
and  fri^m  any^agreement  made  in  consideratioh  thereof     ^ 

The  plaintiff's  answer  to  the  notary,  as  writteii  in  ^is 
protest,  puts  it  beyond  doubt  that  thifre  was  uq  yeai:de.  -. 
livery  and  no  acceptance  of  the  receipt,    ^e  refused  td^' 
rec^e  it,  to  have  it  left  in  his  office,  or  to  conside^  hi* 
coij^t  atah  end.  „  ^      .,  ■       T '      "      ' 

*  ^"^  1^"^^^^  **  order-inroountoil,  dated  isthOcJ^ 
tober.  1885.  (defendimts' exhibit  Ka^6X  by; wMoh4he    " 
GoTernmeijt  declare  that  they  release  the  gristing  seourityv   '  ^ 
i^K^  PJf»tiff'?.«Mid  accept^  Wof  it  ^*^uritj^tort^ 

ded  by  d«fendante..Thi|  docunienV  was  never  oommuni.     ^ 
cated  to  pl«ntM^hor  did  the  Governiildnt  ever  notify  him ' 
QfanyliberatK^from  hip  contract,  non^as  Her  MaiestvV     ' 
a  party  td  the  protest.        ^  .^  ,  >    J^'^    .  : 

'  Since  NoV&nber,  1886;  the  plaintiff  hin^tdccm  itctfons      ' 
forthe  payments  stipulated  i6  the  contrafct,  and  as  io  one 
of  these,  the  Court  of  Appeal  has  affirmed  his  pretensidn8.0 
*K \^"il'^°'  ^?  respect  which  is  due  to  im  opinion  of 
the  highest  appellate  tribunal  in  this  province.  rpersoiTally 
concur  m  th^  conclusion  aft  which  it.  has  arrirea.   The  " 
r'r^^T''^*',^'^''*5rand  tke  ph»intiff,iJeclMes    '    ■ 
Aat  '  a  cas^  deposit  of  HMOe"  has  beei^pmip1b>  him. 
It  would  appear  to  be  beyond  seripus*  dispje  that  whit 
was  handed  to  ihe  Eeoeiver-Cfeneral  wu  the  dejposit   ' 
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receipt  of  which  a  copy  is  defQ;ndantB'  exhibit  8.  It  is  not 
in  favor  of  the  plaintiff  andi>T  £im  endorsed  over,  bat  is 
in  the  name  of  i^nd  payable  to  the  Receiver-General.  The 
latter  did  not  ^and  as.  a  mere  endorsee  in  tmst,  bnt  as  the 
actual  depositor  6f  |15,000'in  the  Exchange  Bank.  And 
this  sum  so  itood  to  hie^  credit  to  the  very  end.  Defen- 
dant^ case  would  be  greatly  increased  in  strength  if  the 
■ffcnrity  had  been,  forxexample,  a  cheque  of  plaintiff  ac- 
cepted by  the  Bank,  which  the  Oovernhient  was  to  hold, 
subject  to  a  continuijag  warranty  by  the  Bank,  and  to  restore 
at  the  termination  of  thi  contract.  With  the  details  ol 
the  bargain  which  put  plaintiff  in  credit  at  the  Bank  to 
the  extent  of  $16,000,  we  have  no  concern.  It  is  enough 
for  us  to  know  that  'the  amount  was  by  regular,  and,  so 
far  as  the  Bank  was  concern'ed,  unchallenged  entry,  placed 

'  to  the  credit  of  the«Receiver-Q«neral.  In  the  interval  be- 
tween that  date  and  the  tender  of  the  20th  of  November, 
1885,  the  bank  had  collapsed,  and  what  was  offered  to 
plaintiff  was  a  worthless  piece  of  paper,  while  so  real  was 
the  discount  which  led  to  its  issue  that  he  hail  been  con- 
demned to  pay  its  amount  to  the  liquidators. 
Th6re  are  two  other  features  of  the  case  which  appear^ 

.  to  be  deserving  of  serious  attention.  The  protest  d^eclares 
that  the  security  consisted  of  a  deposit  receipt  "in  the  fol- 
lowing terms,"  and  setting  out  the  instrument  makes  it 
appear  as  endorsed  by  Fred.  Toller  for  the  Ilecei  ver-General 
in  trust,  Mr.  Bradley  as  secretary  o»f  the  department  of  irlil- 
ways  and  canals,  and  E.  E.  Gil|grt^ithout  recourse." 
There  is  no  assertion  in  the  protSt^o  admission  or  evi- 
dence of  record  to  show  what  these  endorsements  are,  by 
whom,  or  when,  or  with  what  authority  made.  Aiid  I 
cannot  avoid  the  conviction  that  even  if  isuch  tai  endorse-^ 
ment  were  proven  as  would  make  the  deposit  receipt  not 
only  a  possibly  but  an  actually  transferable  instrument, 
'that  plaintiff  was  entitled  to  have  its  delivery  come  from 
the  Government.  A  mere  endorsement  did  not  discharge 
him  from  the  contract  of  the  11th  of  July,  1882,  in  which 
he  had  covenanted  with  her  Majesty.    Beyond  this,  not 


"only  the  party  of  thrfif itTHift-IirthistisoiltrMt,  bu  of  lira" 
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•econd  p^t  as  well,  ought  /o  haVe  joined  in  the  tender. 
It  was  not  enough  for  the  defendants  to  offer  the  deposit 
receipt— even  admitting  iks  return  could  be  enforced— 
and  to  declare  the  engageinent  as  to  yearly  paymenis  at 
an  end.  Plaintiff  had  bodnd  himself  toward  the  Govern- 
ment and  was  entitled  to  liberation  from  the  Government. 
It  was  argued  at  the  bar  that  plaintiff  was  in  fact  so  dis- 
charged by  the  order-in-oouncjl  qjf  IBtli  October,  1886.  But 
this  was  never  notified  to  plaintiff,  and  the  defendants 


Mnnot  invoke  it  as  haying  any  force  against  him.  If  any 
thing,  it  makes,  in  favor  of  the  plaintiff  It  shows  the 
proper  existence  of  a  belief  that  there  had  to  Be  a  common 
discharge  from  theoriginal  contract  of  the  clauses  affect- 
ing plaintiff  The  defendants  were  without  power  of 
speaking  or  adting  alon«[g^^       I* 

^-  a  consequence,  I  Willingly  follow  the  judgment  of 
thaOdurt  of  Queen's  Bench  betweehthe  gj^e  parties  and 
upon  identical  grounds,  imd  maintain  plaintiff's  action 
witL  costs.  ,  •  *      ^     ^ 

TKejudginent  is  as  follows:—  '^    .     •     ' 

"The Court,  etc......  ' 

"Considering  that  plaintiff  has  pirored  the  material  alle^ 
gations  bf^is  declaration ;  ' 

"  Considering  that' by  the  contract  of  the  11th  July, 
1882,  set  forth  in  plaintiffs  declaration,  it  wa^  among 
5ther  thingp  acknowledged  that  plaintiff  had  put.  up  and 
furnished  to  the  Beceiver-iGJeneral  a  cash  security  of  |15,000 
for  the  performance  of  a  certain  contract  which,  by  the 
tonsent  of  the  Cteyernment,  had  been  transferred  hjMm. 
Davis  &  Sons  to  the  defen^dants,  whicH  said  cash' security 
was  to  remain  in  the  hands  of  the  Government  until  the 
said  ^oontract  should  be  frilfilled  ; 

"  Cons^4^ring  that,  as  set  forth  in  plaintiff's  declaration, 
the  defendants,  on  the  said  11th  July,  1«82,  by  a  writiite 
sous  ming  pnv4,  (wi^^rtain  modificntAs  as  regards  i^ . 
first  yeat),  so  long  ^is  the  plaintiff's-  pd  116,060  secu- 
rity was  not  >intirely  released  by  the  GSremmeut,  agreed 
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"  Oonsidering  that  paymont  of  |2;000  fell  doe  on  the* 
2irth^of  JaQe,  188*7,  if  the  said  contract  still  continued; 
\  "  Considering  that  the  defendant^  by  their  defence, 
claim  that  said  payments  were,  only  to  become  dne  while 
/the  said  security  reipained  nnreleased  i^  the  hands  of  the 
Government ;  that  the  said  security  was  in  fact  long  pre- 
Tiously  released,  because  that  on  the  20th  of  Novembert 

1885,  defendants  tendered  to  plaintiff  the  said  deposit  re- 
ceipt, which  they  claimed  was  the  cash  secftrity  put  up 
and  furnished  by  the  plainti^     __     1  :^ 

"  Considering  that'said  deposit  receipt  purported  to  be 
for  $16,000  deposited  *by  the  Beceiv<|r^G^neral,  and  that 
that  sum  Was  /placed  to  his  credit  in  the  said  Exchange 
Bank  and  remained  at  his  credit,  and  under  his  control, 
and  at  the  risk  of  the  Govemment,  from  the  time  of  the 
dejxMit  in  possession  of  said  contract  until  the  failure  of 
the  bank  on  the  15th*Sep^mber,  1(^88,  as  also  thereafter,, 
and  that  the  loss  of  said  #16,000  ought  not  to  be  borne  by 
plaintiff,  who  is  entitled  to  the  return  of  his  116,000  in 
cash  on  the  said  contract  being  fulfilled ;  '  ' 
\  *'  Considering  that,  apart  from  the  description  ofthe  de- 
posit receipt  given  in  the  tender  of  the  20th  November, 

1886,  there  is  no  admission  or  proof  of  record  as  to  any 
endorsemeiit  by  prox>er  authority ; 

"  Considering  that  Her  Migesty,  although  a  i>arty  to 
the*  cbntract  (n  the  11th  July,  1882,  aiid  towards  whom 
plaintiff  therein  contracted;  was  not  a  party  to  Baid  tender, 

'  and  never  notified  plaintiff  of  %ny  release  from  said' con- 
tract, or  that  said  contract  was  dW>lved  and  ended  as- to 
plaintiff,  and  he  firee  from  liability  as  to  the  past  and  r»> 

'  sponsii^ility  as  to  tlie  future ;     ,    *„ 

\'  Considering  that  pl^tiff  never  had  notice  on  behalf 
of  Her  'Majesty,  that  his  liability  was  at  an  end,  and  that 
he  Waa  discharged  from  said  contract,  and  that  defendants 
could  not  speak  alone ; 

-  **  Considering  that  said  contracts  pontinuedy  to  be  and 
were.dn  the'  2tth  of  i^i^ie,  1887,  in  force  as  r^rds  plain- 
tiff's  rights  toward  4efendant8; . 
"  Oonaiclering  that  plaintiff  hath  proved  the  matwial 


■trFniom  oouhit.        <  |88> 

»lleffmiiona  of  his  deobnUoii,  defendants'  pie*  shonldbe 
annnlled  and  dismiased,  doth  adjudge  and  condemn  de- 
fend^ts  jointly  and  ■everally  aa  oo-par  ners  to  pay  ahd 
■atleff  to  plaintiff  the  sum  of  12.000  with  intereit,  etc., 
and  ooata  of  anit,  dbA^f,  etc." 

Ofmukieldi,  QueriH  ^  GremikieUs,  attorneys  for  the 
plainlifi:      ^  ., 

4rc*Aito,  i4««j»  4.  JFhrtir;  attorneys  fo    the  defendi^qts! 

■■ij.K.);        n         * 


:>» 


■  November  1, 1888.- 

C^fff^M  Davidson,  J.  .    ' 

.fOUBNIBR  V.  LBOERi  imd  LBROUX  to  al.,  mm  m  eat«M. 

*■'  .  ■  >  .  ^1 

Sight  of^edmption—Befuufl  to  ntrodede—lhuler  nptfSlomJr 
/  *l^fiwiiiFa«<foi»--il^  «  reoMiiM  of  property.      ' 

Bau>  >-.Tliat  a  Tendo^lBektng  to  give  effisct  to  •  right  of  ndem^on. 
•nd  who  meralymckM  a  tender  to  tbeiiaroha^,  not  followed  by  con- 

sJgnetien,  doee  not  thereby  ecquire  a  right  to  thJireveBnee  of  the  pro- 
P«^  if  the  parohaser  reAiMw  to  ntiooede,    A  oondgnation.  to  be. 
•wcUve,  ehonld  be  made,  par<i0  ofipdkt,  at  a  place  and  time  and  with 
•  penon  doly  dedgnated  to  the  holder  of  the  pioperty.  Ifonwver  in 
the  ^raeentHsae,  the  tender  wae  inmfficient  in  amoont  ' 

JPJfil,  OUWAM  :^ 

Thia  is  an  action  for  an  accoimt  based  Upon  facts  whioh 
are  in  large  part  ondispated. 

The  declaratidn  alleges  that  by  judgment  of  i^he  20th 
Jnne,  1886,  rendered  by  the  Snpeigior  Court  bi^reen  the 
sanll^^p^es,  defendant  was  condemned  to  retrocede  to 
plainbfl^within  16  days,  lot  No.  428  of  Si  Autoine  wnid,     ' 

upon  ^tmeit  by  pkintiff  of  18,000  and  the  coats  incurred 
m  a  jrevious  action ;  in  default,  the  judgment  wis  to 
stanT  for  a  title  upon  plaintiff  depositing  i^itH  the  clerk 
of  the  Oonrt  the  amounta  referred  to.  Ai^  appeal  to  the  ' 
Court  of  Queen's  Bench  confinned  this  j^gment  with  a 
m<^cation  giving  defendant  a  sum  of  |40  for  improve- 

ment<,  but  oonil^mtti^y   !.<».  »^  p>y  |j|^>^   ^f^^i^-A 
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Ooarta,  and  the  Sapreme  Ooart  ■nbie^nently  confirmed 
the  finding  of  the  Qneen's  Bench.  Thereupon,  payment 
of  the  amonnts  so  ordered  and  consequent retrooelaion 
took  placo.  *      '  . 

'  Previous  to  the  institution  of  th^  action  referred  to  (that  is, 
on  the  1st  June,  1888),  plaintifi'  tendered  defendant  $8,000 
and  the  coats  of  the  first  unsuccessful  suit  had  between 
"them,  and  called  upon  him  to  execute  a  deed  of  retroces- 
sion, but  defendant  reftised.  During  all  this  time  the 
defendant  was  in  possession  of  the  property  and  drawing 
its  revenues.  Plainiifi*  claims  that  he  has  right  to  these, 
and  to  an  aooonnt^pf  them  since  defendant  was  so  put  in 
default  on  the.  1st  of  June,  1888  ;  furthermore  his  posses- 
sion having  been  in  bad  faiih,  that  he  ought  to  pay  inter- 
est on  the  returns.'  In  default  of  giving  an  account, 
plaintiff  askw  condemnation  for  $8,000. 

The  mtj  m  oowstf  were  defendant's  sureties  and  ate  called 
in  to  hear  any  condemnation  which  may  be  pronounced 
against  him. 

For  plea  to  the  action,  defendant  says  that  the  above 
judgments  and  the  declaration  itself  show  him  to  have 
been  a  proprietor  and,  therefore,  in  good  faiUi,''by  virtue 
of  a  deed  of  sale  which  the  defendant  executed ;  that  the 
judgment  of  the  Queen's  Bench  materially  modified  that 
of  the  Superior  Court,  in  declaring  the  offer  of  plaintiff 
insufficient  by  $4(h  and  recognizing  the  defendant's  pos- 
session as  being  in  good  faith ;  that  the  defendant  had  a 
right  to  eiyoy  the  property  until  $8,040  had  been  paid  to 
him  or  deposited  in  Gonrt ;  that  plaintiff  never  deposited 
in  Court  his  first  offer  of  $8,000,  or  the  sum  of  $8,040  re- 
quire^ by  the  Court ;  that  as  soon  as  this  amount  was 
off^p^  to' him  after  the  rendering  of  the  final  judgment 
1^^  incepted  it  and  transferred  the  property. 

These  questions  will  be  found  to  arise  out  of  the  plead- 
ings : — Does  a  vendor,  seeking  to  give  effect  to  a  right  of 
redemption,  by  a  simple  tender  of  the  purchase  money,  not 
followed  by  "  cons%nation,"  acquire  a  right  to  the  reve- 
nues of  the  property  if  the  purchaser  refuses  to  retrooede  ? 
If  yei,  how  far  in  the  pzeaent  case  was  this  right  modified 
'     '    \v..  ■        .    .  :  ,.      .  :-      : 
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or  dettroyed  by  the  fact  thmt  the  Qneea's  Bonoh  deol«nd 
deftmdant  to  be  untitled  to  $40  more  than  the  amount 
tendered? 

The  leading  article  of  the  Code  having  reference  to  th« 
right  of  redemption  ia  1646.    By  ita  proviaiona  the  aellei;. 
cannot  have  poaaeaaion  of  the  thing  until  he  haa  reim- 
buraed  to  the  buyer  the  price  of  the  aale,  th^  coata  of  all 
neceaaary  rep^in  and  of  auoh  improvementa  aa  have  in- 
oreaaed'  the  value  of  the  thing  to  the  amount  of  auch 
inoreaaad  value.    But  if  the  pnrohaaer  reltiaea  to  receive 
payment,  whst  beoomea  neceaaary?  Article  116S  declaret 
that  the  debtor  may  make  an  actual  tender  of  tl^e  money 
or  other  thing  due  ;  and  in  any  action  afterwafda  brought, 
he  may  plead  and  renew  the  tender  ajkd  ^^poait  the 
amount ;  auch  ^nder  and  deposit  are  edmvalc^t  to  apay4 
ment,  made  on  the  date  of  the  first  tender,  provided  that 
in  the  meanwhile  the  debtor  alwaya  iM)ntinued  ready  to 
pay  the  sum  of  money.    The  plaintiff  having  tendered 
did  not  afterwarda  make"  any  judicial  deposit  of  the 
amount.    B61anger  says  it  remained  in  hia  handa  avail* 
able  for  plaintiff;  but  by  his  evidence  it  quite  clearly 
formed  a  part  of  hia  general  bank  account  upon  which  he 
drew  interest.    I  have  no  doubt,  moreover,  that  B61anger 
would  have  needed  an  intervening  deed  of  some  kind 
from  plaintiff  before  paying  t)ver.    There  was  no  f'oonsig- 
nation  "  made,  partie  appMt,  no  notice  in  the  tender  of  the 
tim|Bt  and  place  at  which,  and  the  person  with  whom,  any 
depoait  would  be  madet    Pothier  lays  all  tiiaae  down  aa 
nedesaary  formalitiea  in  connection  with  the  Icng  abol- 
ished rdrait  lignager,  but  they  are  equally  applicable  to 
<!onventional  redemption.    8  Foth.  (Bugnet)  vepte  886. 
Ferriire,  Introd.  k  la  pratique,  defines  "  condgnaWn  "to 
be  a  '^dap6t  chei  une^personne  pnbliq^iie,"  and  Eazonaae, 
<:a)iot.,  "entre  lea  mains  d'un  ofBloier  public."  I  am  n9t, 
however^  called  upon  to  decide  if  the  depositary  ^must 
have  aome  official  qualification,  tot  f  oimnot  A^  ihM 
plaintiff'a  offer  waa  foUowed  by  any  deipofiit  r^iil^^lM 
and  indeed,  while  it  was  nrgedat  the  argument  that 
Btlanger  held  the  money  in  such  a  way  aa  to  ainftniit  in 
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ft  deposit,  no  iQoh  preteniion  is.  by  allogation,  or  flyen 
infereDoe,  put  forward  in  th«  dutilftrsiion.       /  ^  >'■' 

Bot,  claitna  plaintiff's  couns««l,  in  any  nvefit,  eomtgmHm 
is  not  uu49d<!d.     A  good  teudt^r,  they  say,  is  sufficient  to 
put  the  bay«)r  in  bad  faith,  and  to  ooinp«tl  him  to  aot^oant  \ 
^for  the  firaits,  ©T«n  although  th«  vendor  remains  in  pos- 
.Mtsion  of  the  price.     The  only  writer  cited  to  support 
*  this  principle  is  8  Pothier  (Bugnet),  Vent«<  No.  410  :  "  II 
i,^."  doit  «tro  fait  raison,"  ho  writes,  '*  an  vendenr  daps  le 
"  cas  dn  rimM,  de  tons  les  fruits  peryus  depuis  ces  of  fret, 

"  quoiqne  elies  n'aient  pas  «t6  iniyies  de  oonjignation.** 

But  even  his  own  author  repudiates  him,  and  it  is  notiQe- 
able  that  he  lays  down  a  directly  opposite  mla  for  the  old 
retraU  lignager :  "  Les  offres  ^dpivent  fttro  snivies  d'nne 

*'  consignation le  retrayant  ne  satisferait  pas  auxcon- 

,^  **  tumea  par  les  seulei  oflfVes il  fant  et  les  oflTrea  et  la  con- 

w-  •♦  signaaon."    Idem  Nop.  884,  886,  886.  In  support  of  the 

^     doctrine  that  tender  and  deposit  must  go  together,  may^ 

.  *    be  quoted  8  Larombidro,  Art.  126'7,  pp.  442-448 ;  2  Zacharin 

p.  886;  2  Domat,  paiement,  p.  289,  No.  8.    BouHseau  de 

Lacombe  vo.  consignation  ;    2  Sirey  0.  N.,  Art.  126t,  No. 

22 ;  Nugent  if  MitchtUi  Q.  B.  10  L.  N.  267. 

By  OUT  article  1162  it  is  not  a  tender  alone,  but  a  tende/ 
followed  by  deposit  which  is  made  equivalent  to  pay* 
meut,  and  by  article  1646  the  buyer  only  becomes  entitled 
to  re-possession  by  actual  payment  of  the  prioe  of  sale, 
repairs  and  improvements.  To  tender  is  to  create  a  de- 
fault— but  it  is  by  a  subsequent  deposit  that  the  vendor 
completes  what  is  eqi^ivalent  to  a  payment,  and  thus  brings 
about  such  a  legal  orcfonstructive  re-possession  as  entitles  ^ 
Mm  to  the  revenues  spite  of  refusal  on  the  part  of  the' ' 
purchaser  to  gi\^  physical  possession.  The  adoption  of 
plaintiff's  pretension  would  be  to  give  him  enjoyment 
both  of  the  purchase  money  Wd  of  th^  property.  That  is 
a  form  of  penalty  or  of  damages  which  I  cannot  find 
enacted  by  our  Oode  or  recognised  Jf^y  the  French  law. 
In  his  demand  for  re-possession^  no  claim  was  made  for 
an  account,  and  "  consignation  \  was  ezpreslly  required 
by  the  judgment  before  it  could  stand  as  a  title. 
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Th«  JadgnMnt  ii  M  foilowf  :— 

*•  Th«  Court  having  hMrd  the  pUintiflTftnd  th«  dafun- 
daa^  tiU\,  th«  MiiM  eiiiMM  not  having  pl<mdml  toth«  action 
tfid  Iwing  duly  forHol<)«Nid  from  mo  doing,  «tc. 

'  "  Seeing  that  plaintiff  %\\«$^»  that  by  jadgment  of  thi» 
20th  of  Jnne,  rendered  by  the  Superior  Court  of  thlN  dis- 
trict btitween  the  aame  partiea,  dfefendant  waa  tiondemned 
to  retrocede  to  plainti!^  Jtithin  flfUwm  days.  lot  488,  Si 
Antoino  Ward,  upon  payment  by  plaintiff  of  $8,000  and 
the  costs  incurred  in  a  previous  action,  and  that  in  defkult 


thojodgment  was  to  stan 
positing  vrith  the  Clerk 
to  \  that  the  Coikrt  of  Qu 
m«nt  with  an  addition 
Court  confirmed  this  lattcn^^ 
the  institution  of  said  actio 


title  upon  plaintiff  do- 

the  amounts  referred 

confirmed  this  Judg- 

that  the  Supreme 

lent ;  that  previous  tO' 

wit,  on  tbf  ]ft  of  Jun«, 


.t 


1888,  plaintiff  tendered  defendant  |8,000  and  called  for 
retrocession,  but  defendant  i«fused  and  Remained  iA  poa- 
session  ;  and  it  is  prayed  that  defendant  be  ordered  to  give 
1  an  account  of  and  to  pay  over  the  revenues  f^m  the  1st 
of  Juntf,  1888,  or  to  pay  |8,000  ; 

'  "  ^feing  that  def(4dani  pleads  that  he  was  in  possession 
in  good  faith :  that  the  judgment  of  the  Court  of  Queen's 
Bench  declai^d  plaintiff^s  tender  insufficient ;  thftt  no 
amount  was  ever  deposited ;  that  as  soon  as  98,^)40  were 
tendered  in  socordance  with  the  judgment  he  retroceded, 
^d  that  the  action  ought  to  be  dismissed- ; 

«;  t'  Considering  that  pliiintiff;  by  his  decl^Jl^,  does 
not  allege,  or  pretend,  that  his  tender  was  followed  by 

>:  any  '  consignation  ' ;  ' 

"  Considering  that  a '  consignation,'  to  be  effijctive,  should 
be  made,  jmrtie  appdit,  at  a  place  and  time  and  with  a 
person  duly  designated  to  the  holder  of  the  property,  and 
that  no  snoh  •  consignation,'  or,  in  fact,  any  consignation 
whatever  wa«  made  by  plaintiff ;  . 

"  Considering  that  %,  vendor  seeking  to  give  eifeot  to  a 
right  of  redeknption,  by  a  simple  tender  to  the  pnrohaser, 
not  followed  bj  *  consignation '  when  the  poxchaser 
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refases  to  Te|;rocede,  is  not  entitled  U>  enjoy  b^th  the  piur- 
chase  money  and  the  revenues  ;       ^ 

"  Gonsid^ring  that  by  Article  1^46  of  the  Civil  Oode, 
the  seller  cannot  have  possession  until  he  has  reimbursed 
to  the  buyer  the  price  of  the  sale,  the  cost  of  all  necessary 
repairs,  and  of  such  ifaiprorements  as  haye^increased  the 
value  of  the  thing,  to  the  amount  of  such  increased  value  1; 
and  that  by  Article  1162  a  tender  only  becomes  equiva- 
lent  to  payment  when  subsequently  dejMsited  and  held 
ready  to  bS  paid  in"the  int^piral ; 

"  CIgnsidering  that  the  said  final  judgment  declared 
defendant  to  be  entitled  to  |40  more  than  plaintiff  ten- 
dered on  the  1st  ofJune,  1888  ;  .  - 

"  Gonsidering  th&t  defendant  has  maintained  the  alle- 
gations of  h^s  plea,  ^oth  dismiss  plaintifi^s  action  with 

costs,  (IfUradx^  etc.-' 

s  :    ■  y"  '  ■  ■  ■  .■  ■  <  . 


f.   '■_  Action  dismissed. 
Madore  8f  Cross,    attorneys    for 


Laflamme,   Lajtamme, 
plaintiff. 

TiC.de  Lorinuar,  attorney  for  defendant. 

>     (j.  K.)  . 

,  ■■.  *  ■ *- — .,,.1.        '•    ,  -  •, 

.    *    -.«        t^  [In  Review.]  ,i»      ' 

\i  —  ■  «     October  81, 1888. 

Coram  Jwrnt,  TasOhebeau,  LobanghIr,  JJ. 
MAIN  V.  WILGOGKS. 

-    .     .  ;■. :    .  j>..- 

Moni^  of  Munie^Uy^  handed  by  Mayor  to  his  tii^cessor — 
BesporuUfMyqf^  Mayor. U>  Seff-etaty-Tr&uurer. 

Tf yi.n !— (Affirming  the  judgment  of  Bbookb,  J.),  thai,  the  defendant, 

Mayor  of  a  Municipality,  who  had  racei'ved  monies  belonging  lo  the 

Monidpality,  from  the  aecrotary-treisuier,  was  bound  to  aiSlp||nnifQr 

the  aame  to  the  aeoretary-tieasnrer,  who  had  been  held  aoooohtable 

.  to  the^  municipality  therefor;  and  that  the  fSact  that  the  defendant 

'  >  had  hknded  the  monies  oyer  to  his  snooessor  in  the  office  ol  Mayor, 
without  proof  that  it  was  done  at  liie/request  or  with  the  approval  of 
the  iecietary-treaaurer,  did  not  relifliTe  him  flfom  so  aoepunting. 
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of  the  Superior  Gourt,  St.  Francis  (BrocSks,  J.),  Dec.  22, 
1887,  maintaining  the  plaintiff's  action.  v.s. 

Brooks,  J.  (in  the  Superior  Court)  :— 
The  plaintiff  ^leges  that  from  8th  Febmary,  18C($,  he 
was  secretary-treasurer  of  Melbourne  and  Brompton  Gore, 
until  1884,  and  had  chai*ge  of  the  funds  of  the  munici- 
pality, and  amoi^igst  othd'fs  of  which  he  kept  a  special  de- 
^    posit  in  bank,  the  t6?l&  of  Saint  Filmcis  Bridge,  of  which 
the  municipality  wa^  entitled  tp,  oM-half;  that  in  Apil, 
1819,  this  amount  w4s  |2,'?66.^8  r  '^at  defendant  was  the^ 
Mayor;  th^t  defendant  and  other^n^embers  of  council, 
fearing  that  this  money  would  be  seized  by  the  munici- 
pality of  Cleveland,' who  were  in   dispute  with  them 
about  the  bridge,  and  representing  that  this  money  should 
be  removed  Iroln  the  Bank,  ordered  the  plaintiff  to  sign  a 
icheque  in  blanrand^giVe  ^the  Same  to  defendant,  which 
he  did;  that  defendant  filled  up  the  cheque  making  it 
payable  to  himself,  and  drew  the  money,  returning  |66.98 
to  plaintiff;  that  he,  plaintiff,  was  afterwards  called  upon 
tofccount  for  this  to  the  Municipal  Council,  which  being 
unable  to  do,  he  was  dismissed  as  secretary-treasurer,  to 
his  damage  of  |2,0p0  (about  February  4, 1884),  condemned 
to  pay  1446.19  and  interest  at  12  per  cent.,  amounting  to 
♦681.88,  and  this  because  defendant  had  failed  to  account 
for  the  monies  in  his  hands,  also  plaintiff's  costs  taxed  at 
1400.62,  and  hi6  own  costs',  1279.94,  and  that  defendant 
was  liable  to  pay  the  condemnation  and  costs  for  him,  and 
j  the  #2,000  for  damages  for  dismissal  ficom  office.     ^  • 
j      The  defendant  pleads :  1st.  That  true  it  is  that  on  the 
,  12th  of  April,  1879,  he  received  this  money, i|2,766.98,  but 
It  was  by  an  arrangement  to  which  plaintiff  was  a  party, 
^  and  it  was  understood  and  a^ed  that  it  was  to  b^ 
hjmded  over  to  Mr.  Webb,  who  was  about  to' be  Mayor 
and  it^was  given  him  except  the  |6ft.98  ;  that  defendant 
was  about  to  leave  the  municipality ;  that  the  money  was 
paid  to  Mr.  Webb  wUh  plamt^,  amoval^md  anyolaim 
Which  the  plaintiff  had  is  prescribed ;  that  when  sued  to 
account,  the  plaintiff  never  called  upon  tl^e  defendant,  to 
qftfrnd  him,  but  pleaded  that  ha  had  awotinted  tor  sai^ 
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money,  and  in  his  accounting  acknowledged  that  all  of 
said  money  had  been  paid  oVer  to  him  to  his  satisfaction ; 
apd  if  damaged,  the  action  was  prescribed. 

The  plaintiff  in  this  cause  has  established  that  he  en- 
trusted defendant,  then  Mayor,  with  the  12,766.98,  of 
which  he  received. back  |66.98,  leaving  in  his  hands 
f  2,700,  which  should4^a;re  been  in  the  plaintiff's  hands,/ 
officially.  He  had  nd^authority  in  law  to  dispossess  him- 
self of  this  ai^ount,  but  there  is  no  doubt  that  defendant 
asked  that  it  should  be  done,  (see  evidence  of  plaintiff's 
«on^W  to  the  statements  of  defendant  on  the  Saturday 
before  the  meeting  in  March,  at  which  the  question  was 

discussed.)  \_^_ 

While  plaintiff  acted  illegally,  tM  is,  wanting  propel^ 
authority  fr^  the  Municipal  Council,  such  authority  only 
being  evidenced  by  a  resolution,  he  undoubtedly  actedi 
trusting  to  defendant's  good  faith  to  see  that  the  monies 
should  not  be  diverted  from  the  municipalities.  This  has 
been  done  as  to  a  portiiHi,  and  the  question  it^who  is  re- 
spspnsible  to  plaintiff,  if  any  one  ?  '         7 

Th^  defendant  took  the  money  for  safe-keeping,  and  in 
writiill,;  plaintiff's  Exhibit  No.  10,  dated  Jui^Stb,  1885, 
he  says;  he  paid  <2,7O0  to  W,  5.  Webb,  by  vei^  order  of 
the  Municipal  Council  of  lielboume  §nd  Brompton  Gore,, 
the  balance  to  plaintiff.   He  did  not  say  he  paid  it  to  Mr. 
Web'l?  9^  plaintilPB^  request,  nor  with   his  consent  or 
knowledge.   "^M^^ftipewrs  by  the  paper,  which  reads  as 
follows :— "  I  herwiy  acknowledge  that  I  did  on  the  12th 
•*  day  of  Ap^,  1879,  (or  about  that  date)  reofiive  frcmi  Mr. 
V  John  Main,  secretary-treasurer  of  the  ^Municipality  of 
«  Mdboumeiaid  Brompton  Gtore,  the  suia  o\  ♦2,756.98  in 
"  and  by  a  cheque  for  that  amount  on  the  Eastern  Town-  v^^ 
"  ships  Bank  at  Richmond,  signed  by  said  John  Main  in  his 
"  quality  of  secretary-treaaurer  of  said  Mutiijoipality,  and 
"  Qountersighed  by  me  as  Mayor  of  said  MniuoipaUty, 
'  "  said  sum  having  l>een  on  deposit  in  said  Bank  to.  the' 
"credit  of  said  Municipality  as  Bridge  funds,  o*t  of 
"  which  said  sum  1  pidd  over  to  Hon.  W.  H.  W^bb,  thq 
'*  sum  of  12.700  by  verbal  order  of  the  Melbouyne  and 
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<*  Brompton  Gore  Toiiv^  Oonncil,  the  balance  of  $56.98  I 
"  paid  to  said  John  Main  for  repairs  on  the  old  St.  Francis 
"Bridge.  ^ 

,<  ^"ARTHtfRWll 

••  Bichraond,  P.  4-,  June  ll,  1885.r 
The  plaintiff  knew  of  it  sooher  or  later,  bnt  theli 
tion  he  got  wa»that  the  defendant  told  him  hejlaci  given 
Mr.  Webb  the  12,700  to  be  depositediint-B^  in  Sher^ 
brooke,  and'ihowed  him  the  l^ceipt  which  ie^^tlfendant's 
Exhibit  B  " :— "  Melbourne,  16  April,  18*79 — Received 
"from  A.  Wilcox,  Esq.,  the  ^m  of  |2^700  mnnicipal 
"  iitoney^  of  the  Township  of  Melbourne  and  Brompion 
"  Gtore,  tob^  deposited  in  a  chartered  Bftiwl  in  Sherbr(ioke. 
"  -^Sd.)    W.  H.  Webb."     -       ;  #      .        ' 

Did  that  ^ind  plaintiff  alid  release  defendant  ?    Tl^ere 
is  no  proof  whatever  that  a^thing  was  said' iti  Council 
about  its  being  given  to  Mr.  Webb,  that  any  such  sugges- 
tion was  made  in  plaintiffip  hearing,  land  he  expressly^ 
denies  that  he  knew  that  th^'was  any  such  intention, 
and  certainly  there  is  tio  proof  tl^  plaintiff  asked  him 
to   do   so,    or   consented   to  release  him.      It  i/s  .said 
he  had  the  money  virtute  qfflcii,  and  so  passcid  jit  over 
to  Webb,  who  wa^  afterwards  to  W^JIf<^or.   As  Mayor  he 
was  not  Entitled  ^  to  hold  any  money,  and  Webb  did  not^ 
becom>  Mayor  until  some  time  .after  this  transaction.    If 
thfere  is  any  responsibility  anywhere,  J  think  there  can 
be  ito  doubt  it  is  •on  d^endant,  unless  !^  relieved  himself 
legally  frorii  it. '  He  had  tnoney  forwhich  the  plaintiff 
was  responsible ;  he  parted  ydtlk-  it ;  lor  wj|lt  piarposcT?, 
He  says  in  his  own  evidence,  that  "y^ebb  should' take  it 
tor  him  -and  deposit  it  in  a  "chartered^  '!Suik  in  Sh^ibrpoket 
,He  did  not  even  tl^e'^the  trouble  to  ascertaiii  ifflos  was' 
done ;  M  never  aisked  for  the  dej^it  receipt^  or  to  see  it,' 
and  in  fact  seemed  to  be  utterly  indifferent  ^^  He  Mfs  - 
-himself  he  thought  he,  had  nothing  more  to  db  witlk it.'' 
He  trnsted  Mr.  Webb,  ^nd  did  not  1»ke  the  ttofible  to 
enquire  if  he  had  done  what  he  undertook  to  dQ  for  him. 
If  these  had  been  private  monia  no, such  caJrelessness 
vTonldlu^e  be^n.  shown,     "^    •     ^       ^        .      ,         t    . 
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But  it  is  said  there  was  fnufd,  and 'plaintiff  cannot  re- 
cover. I  think  if  fraud  is  any  where;  it  ^as  tn^ndncing 
theplaintiff  to  pftrt  with  momeB  on  the  sappositfon  that 
it  would  be  all  right,  as  was  stated  when  he  asked  that  a 
re8olutioI^' should  be  passetd,  and  then  leaving  him  on 
legal  groiinds  to  be^r  the  btuntof  the  difficulty.  Plaintiff 
gave  the  money  into  thexhands  of  tiie  head  of  the  Gouncil 
for  8afekeeping,|tnd  I  thihkhe  is  bound  to  ibden&nify  and 
hold  him  harmless.  If  he  emrustM  it  to  another  for  safd* 
keepin)^,  he  should  bring  him  in  to  defend  and  take  up 
hia/aif  0t  cause,  and  say^if  he  ckn  so  say,  1  hav^Vn^d  the 
A^ey  for  the  Gouncij ;  but  he  denies.  From  what  is  he 
bou^nd  to  hold  him  harmless  ?  When  plaintiff  was  sued, 
he  defended  in  his  own  r^t^e,  oifd  faiUd.  He  cannot 
claim  the  costs  of  such  defeiia^roni|defendant.  He  should 
have  called  him  m  to  dejfend,  otlie;q;irise  he  cannot  call 
up9j|^  hin^^'tp  pay  those  costs  in  proceedings  of  which  he 
was  not  liegally  notified.  As  to  damages  for  dismissal, 
they  arenot^toved,  nor  is  it  established  that  plainliff  was 
dismissed;  five  years  afterward  on  account  of  .this  trans- 
ition/^ I  think  defendant  is  bound  under  the  evidence 
law  to  reimbuise  the  balance  which  plaintiff  was 
condei^n^rio  pay,  i.  e.  $446.19,  with  interest  at  twelve 
per  cent,  to^b^ary  28th,  1886,  and  with  interest  at  six 
per  cent. 'from  iMtdat  suit.     As  to  in- 

terest >t  12  or  6  per  cent.,  it  is  a  very  nice  point  whether 
beinr^by  Art.  i&l.  Municipal  Code,  declared  a  penaUyon 
•plaimiff  for  nop  accounting  for  municipal  monies,  th«~  de- 
fen^ani  oaa  in  Ihis  case  be  held  to  pay  it.  But  this  m\ich 
Irue,  th^t^defendant  had  furnished  him  money  he 
:ht  have  a^unted.  The  plaintiff  should  be  reim- 
iTsed.  •- ■■  .;■  _  i;  •■•■J  '■.:'.■■■  ■;■■■'■'-',' --.v. 
Tha  following  was  the  judgmiant  of  ih^   Superior 

^^»jf*:—  ■:     '  ■.  ■."■;.  4  ■■  V  ';  :'■:''.' 

"  The  Court,  etc.™  " 

**  Considering  that  the  plaintiff  hath  established  that, 

on  the  12th  April,  18*79,  he  entrusted  the  defendt^t,  then 

Mayor  of  the  municipality  of  Melbourne  and  Brompton 

~)]re.ji..the  CouncU  -of  which  municipality  plaintiff  was 
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Becretary-treaaiaiej^^with  the  8um  of  |2,'766.98  of  the  funds 
of  8^d  miinoip«tity  for  Bafe-keeping^  and'of  which  sum 
-defendAiitonlj' returned  directly  to  plaintiff  166.98. ;  ^and 
'that  snbsequejtitly  plaintiff  wm  called  upon  to  accoiifnt ' 
for  aaid  moneys,  and  hy  reason  of  his  not  doing  so,  was  on 
tha2tth  February,  1886,  condemned  by  a  judginent  of 
this  0<^  to  pay  said  municipality  the  «um  of  1446.19, 
with  interest  at  12  percent,  feom  the  3rd  of  November, 
1888,  and  costs  of  suit ;     *  » 

"But,  considering  that  plinl^^n  said  suit  iid  not  - 
legally  notify  defendant  the/pol"  or  call  him  in  to  protect 
?rhim  against  such  condemnation,  jbut  contested  the  same 
upon  the  merits;  and  therefore,  cannot  call  upon  defendant 
to  pay  him  the  costs  incurred  inWd  sitit ;  ^^ 

^•'Hjind^further,  considering  that  plaintiff  hath  failed  to 
prove  the  allegations  of  his  declarajdon  as  to  damages 
oaused  h^  his 'disiuissal<  from  his  ofl|ei  qf  such  secretary- 
treasurerVn  the  year  1884,.or  that  difendant'was  in  any 
way>wi8poVible  therefor i  hut ^athe  is  Hable  for  such 
sum  of  mon)^y  as  plaintiff  was  ^ndemned  to  pay  said  Mu- 
nicipal  douncil  W*<3ie  balance^  of  the  sum  of  i2,t0b 
entrusted  by  ^m'to  defendant  jiiih  interest ; 
* .}  "And,  considering  thai  defe^dai^t  hftth  failed  to^prove 
thf  allegations  of  his  pleas,  and/especialiy  thai  said  moneys 
so    entrusted  td him  by  th6  plaintiff  were,  with  his., 
knowledge  tmd  consent,  patt4  pfSl  to  one  WilJUam  H. 
Webb,  or  that  defendaht  Was  antj^ori^ed'  by  him,,  or  by\  , 
theGounci},toentrustthe^me  to  said  Webb,  but  that  he 
did  po  Off  his  own  motion  4ndv  entrusted  th^^ame  to  said 
Webb  pn  his  pwiirrespo/nsilil^y ;  ddth^  in  cons^t^uence 
a^udge  and  qondemn  defendant  to  pay  to  plaintiff  the 
sum  of  #446.19,  with  j^tere^t  fiomihe  9td  of  November, 
1888,  to  the  28th  of  Februwy,  1886,  fjig  pet  cent^  and 
ftom  said  lasttnentid^ed  date  till  paid  «tf  jwr  cent.,  Itoi 
costs  of  suit  distraUs  jifo  plaintiff'^  atto^aeys!^'  .,   ^1^ 

The  defendant  intonbed  in  Be^ew.     " 

•   JbhAtb,  J-  :— 

;  /Jhe  majority  Wthe  ^onrt  are  of  opinion,  that  the  jy^ 
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,   ^N^S-.tipeilt  of  the  Cowt  h^hUr  has  done  fall  jtistii 
;  t;JWii    ^Iparties  il&hri  hm^.  ^e  plfiintiflF  has  a  righ^t 
N   ;'^"<»«>«!    liiifi^d  for  the  imprilBfiiit  afct  which  Wilcocks 
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MABli:^B  a;iNk  V  THE  tINpif  l^i^i  OF 
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Ji6e^f(iin£e  f^Oeqi^^werli^  of  Bank  de^ 


<  /i^ 
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',  '■  ^'i  r        HBii:<-^l.  '^•t«'Banlif4cf|Q|K  wnii^ni^forititottferBaii)^  fUithorr 

^v     rind,  in  the^ki^aenoQ^  expreMagraementfto  cfsbf  cheque  dnnwn 

;     ;'       6pon  the  i^«ip^  9an]E,  Wtf  ooacoep^d  by  it '  ii  v 

;•*"■  "■   "■  ^^''  r    -    ^f  V'  ■  ^\    )*K,  '.  ^  'Iv;'  '  ^  J 

f(    !  ''    '  >   -^  V  "^  ;!.  Tbftt»telegwn|fh>ttatt)enreflidaiitof  the,^ind^ 

'{^^  ^  ^     M     ;  4  1,^'   <^  i    I  V^aiiOT  therein;  Jtt«ting  that  WrtMnf^^  Mr«i  at  KiiB  ,er|Niitl  i»  not  an 

1        J«^V    ,H   v'^^j^V  ■  *     ViMHse^taiaJBof  ach^^ 

''^'/         ■  'Vi  1?^.'    'v    I  Vanch  telegram jfcr  the  amount  of. the' fondsi  such  ti^tej^      adding 

;■  n,    ^         '    '!■     noticing  *<>  **»  i«8«*  obligation  of  the  principal  Bank  towards  the 

.^j.  i;;  V     ^         '. '  jta, '■  V*''!'  '       :  .depositor  to  pay  the  cheqoe  .when  dtly  preeeiited  .for  Myment,  if; 

|(     I '' '     V  ^^       '      I         t^i*  v«^  ^°  f^^^  *t  hi*  credit  to  me^iti«nd  no  l^(i^  hindrance 

re:'ii5';:s»!l:\  ;   i,'     V-  ',.-,^-  ■  ■  to  its  paya^enl  eadsted.     ,y^  v  i^ 

it»i  *,  ;!      i-.j  ■  >  tV-..  i^.  That  no  ci)mpenaati<S}^jwi8ea; between ij the  pri^ 

»    ''^  .  agefit,  entitling  the  lat£ef&|iBt  off  monies  pAdd 

,  ,,  ebe^ae  ap(^tte  principal  Bank  agaihst  monies 

^  \ '« "^        and  One  toHlvincipal  Bank 
i         ,4  "That  &  onjflw  banftw  cannot  be  pat  ii 
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Action  to  recover  12,469.94,  balance  duQ-npon  account 
stated.  .      M«ri(i««BMk 

PlaintifTs  declaration  alleged  that  on  March  (Tth,  1887,  i'»'«n'*«i)i. 

^.^he  plaintifl's,  an  incorporated,  Bank  having  its  principal^  ' 

Mace  of  businefis  at  St.  John,  N.  B.,  Suspended  payment ;      ' 
.ihat  on  March  Itth,  1887,  a  petition  for  a  winding-up       ^ 

,  order  was  presented,°and  a  windi^g-np  order  wi^  granted 
on  May  IQth.  1887,  and  the  plaiitiff  was  dd(y  placed  in 

•  liquidation  ;  that  the  liquidators  had  been  duly  author*   ; 
ized  tobring |the  present  fction  in  the  name  of  the  Bank; 


7. 


and  thAt  on  March  7th,  18^7^  the  defendant  was  indebted 
to  plaintifif  upon  balance  of  account  as  above. 

Defendiint  pleaded  that,  for  a  number  of  years  p^ 
had  actdd  through  its  different  branches  as  the  corres, 
dents  and  agents  of  plaintiff  in  the  province  V  <^e] 
and  the  other  provinces  of  the  Dominion  ;  that  the  accoi_ 
produced  by  pUintiff  was  not  correct,  inasmuch  as  plainti 
failed  to  give  credit  therein  for  a  sum  of  11,701  which  dt 
fendant  had  paid  out  on  plaintiff's  account  before  plaintiff's 
suspension,  to  wit,  on  March  8rd,  1887,  by  cashing  a  cer- 
**»»  .cheque  of  one  G.H.  Balfour,  drawi^  on  that  day  on 
plaintiff  to  defendant's  order,  defendant  {Specially  avening 
that  the  said  cheque  was  paid  on  the  faith  of  a  telegram 
sent  by  plaintiff's  President  and  Managing  Director,  Thos. 
MacLellan,  to  the  said  Balfour  at  Winnipeg,  whi<i  tele- 
gram ran  as  follows : —  ,  \  \? 

8,8,1887. 


1^ 


To  tt^'^H.  Balfour, 

U-FromSt.  John,N.  R 


••  At  your  credit,  proceeds  shares  ninety-four 
N        "anda-hajfnett. 

♦?(Si^edi»   Jt'^^jThomas  MacLellan, 

^^^^m'-^r'WW^^'.   '     ,.'■   "President 
'—the  shalS^referr^  to  j^^^tSifgram  i^^ 
plaiiitffl*s  stock,  ^ned  by  MfotiT,  a^d  jjold*  bf  Jiim  ^\ 

"^    the  rrfil  of  ♦94.5(rpihr  shwre,  thu^  4^0nnti|ig^9  IKPl  I 
which  amount,  i^rding  to  tho  telegram,  t^SgatifenSti^'' 

JPally  at  Balfour's  credit  on  the  plaintiff's  bodtt :  that  the 

"    ■     "     . — : — '  "  •%. -^ 
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'•'■•  olie^t^e,  with  telc^pram  attached;'  operated  an  equitable 
iiMitiiM  Buk  i^glgQment  in  favour  of  defendant  ot  the  amount  lo 
acknowledged  to  be  due  by  plaintiff  to  "Balfour;  and,  de-  • 
4noting  thesaid  sum  of  ll.tOl.  a  balance  remained  due 
oTlteSH  which  defendant*  paid  into  Q^urt  with  coats 
and  interest.  ' .  /• 

Plaintiff  answered  that,  if  the  cheque  in  question  was 
cashed  by  defendants,  it  was  so  cashed  «<  the  sole  credit 
of  Balfour,  and  defendant  ht^  no  autyKty  to  charge  the  ^ 
amount  to  plaintiff;  that  the.cheque^as  nbt  presented 
to  plaintiff  for  acceptance  or  payment  till  long  after  the 
suspension  and  insolvency  of  plaintiff;  that  prior  to  such 
Insolvency  Balfour  was  a  creditor  of  plaintiff  for  the  pro- 
68€48  of  the  s^e  of  his  shares,  but  defendant  had  no  au- 
thority to  cash  cheques  di:awn  by  Balf6tir  on  plaintiff,  and 
no  transfer  of  the  funds  in  plaintiff's  hands  standingio 
the  credit  of  ^alfoun  operated  prior  td  the  suspension, 
at  which  date  Balfour  was  still  a  creditor  of  pBuntiff  for 

8njin,tuad  defendant  was  still  plaintiff's  debtor  for  the 

full  amount'  claimed  in  the  suit ;  and  jiliintiff  specially 
denied  that  the  transfer  of  the  jsheque  aiid  telegram  had 
any  such  effect  as  allegedl^by-dofendant,  but  on  the  con- ., 
^         trary,  plaintiff  maintained  that,  on  its  snspension,..all  ;^ 
V    ^jBpetations  with  respect  to  funds  in  its  hands  and  a^unt6 
\s._^  due  toitiseasedr and.no  compensiMioiji  took  pl^ih 

"The  facts  of  the  case  were  embodied  in  a^mis4i6ns 
signed  by  the  parties  and  maybe  summarized >s  fol)dwft: 
On  March  3rd,  1887,  Thomas  MadiOnnan,  Firesident  of 
the  Maritime  Bank,>sent  to  Or.  H.  B^our,.a  stockholder* 
in  the  Bank  and  manageV  of  the  Winnipeg, branch  of  the 
Union  Bi^k,  the  telegram  above  set  out 

On  receipt  of  the  telegram  Balfour  drew  a  c^equ^  on 
t^e  Maritime  Bank  to  the  order  of  the  Union  Bank  for 
$1,701,  which  cheque  jvith  the  .telegram,  attached' he 
transferred  to  the  Union  Bank,  who  cashed  the  sam*^  at  their 
branch  in  Winnipeg  on  the  same  day.  The  ch(B|que  was 
seilt  through  but  reached  4*- John,  N.  B.,. the 'jpl«»^  of 
;busille8S  of  the  Maritim«S  Bank,  after  that  bank  j^ad  sus- 
pondod  payment,  ^^he  Union. Bank  a< 
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oorrenpoodent  of  the  Mar^^iine  Bftiik,:fiii4  u  9Qch,  h^ 
Mrtain  fan4«  of  that  Bank^in  hand?  at  the  time  oC  ita  isi- "'^^''^  ■•'^ 
pension,   v'; :,  - '•■  :^i^v. "..   .,■■ '  '^V.-'  ■-■^.-.-  ■     \'         ^'^^'f^f^- 
"Whether  the  Union  Bank'we^  or  were  not  entitied  to 

'  retain  out  of  these  funds  the  amount  of  the  chUq^e  cashed 
by  them,  was  the  qaestioh  at  issae  in  the  sait. 

The  admission  of  t fete  p^es  as  to  the  agency  o/  the     - 
Union  Ba^ik  was  in  these  words :  •  •*  T^e  •  said  defendant 
"  Bank,  has  for  a  number  of  years  back  through  it^  dif- 

Jt  ferent  branchea  acted  as  correspondent  and  agent  of  the     "^      "r- 

^  "said  Bank  plaintiff  iii-  the  Province  of  Quebec  and  other 
•'Provinces  of  the  Dominion,  but  plaintiff  does  not  admit 
"\that  raid  agency  extended  to  ^ypftorfged  the  payment 
••of  chequfes  drawn  on  plamlflrKoik  but  not  apqepted 

'  "or  certified."  .        '  ^ 

'  At  the  hearing,  defendant's  counsefoffered  evidence  to   . 
show  that  it  was  the  custom  of  Banks,  acting  as  agents 
for  other  Banks,  to  cash  elieques  for  them.    This  was  ob- 
jedbed  to  by  plaintiff  on  the  ground  that  no  custom  was 
alleged  by  the  plea.  The  Court  maintained  t||e  obje<»ion. 
;  R.D.  McOibbon,  for  plaij^tiff,  cited :  C.  C.  ^SSl  8c  161% ; 
Marler  v.MolsoHt  Bunk,  2  Leg,  Newjkil66 ;  JExchange  StutB^ 
X.  Hull,  U.  L.  E..  2  Q.  B.  418 ;  AJMH^  NegotiaMe  Imtru- 
mettts,  Vol.  il  $  16Ma  &  1628;  iffmim  Banks  (2nd  ed.)  p.  . 
2B0  iJ^wmark  on  Bank  Deposits,  p.  209  ;  BoUes  onBanJ^De- 

jposUs,  pp.  377  &  888  ;  Woodland  rl  Ftar,  26  L.  J.  (Q.^.)  202; 

"(?pW»teiii,  for  defendant,  cited :  l%MirtniUng-up  Act,  (cap. . 

129  Revise^  StJitntea)  sees.  6,  7,  67  &  72,  &  97  to  104;  £a 

Banque^dEchan^lfdutJcutada  v.  St.  Amour,  18  B.  1*448.-" 

The  judgment:  t>fthc!»poui^,  (bmitting  th^  statement  of 

facta)  is  ais  follows  :^<  \. 

.  .  ••  The  Court,  eU^,.^,.^  '  -   -;: '^ .  ■  ;    '  ■  ^:  ■-     ' :   ^-'^' 

**  Considering  that  it  has  not  been  pioyed  that  defen- 
dant^' agency  ex;ten4ed  to  cashing  on  behalf  of  plaintilia 
anacee^ied' cheques  drawn  xqwn  them,  orlto  cash  the 
cheque  in  qn^sj^n,  or  to  chaige  the  amouift  tiiei»of  ta^ 
plaintiffii.;^ 

OonsiqeiffliRhat  said  telegram  did  not  authorize  de- 

thing  whfttflTfiT  to 
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.  of  the,  plaintiffs  towards  aaid 
,ae  wh««  duly  prjlfc^nted  for  pajr- 

Ynoniea at  BalfourUcr«'dit  to  ni««t 

hindranio  to  it»  paymeut  fisted  ; 
indidering  that  tht>  (;h«qao  in  opfJ^ation  ia  ^  men' 
wtittenordet  upon  plaintiff*  jgiHie  payment  of  th« 
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itmonnt  thereof,  aibd 
j¥  hftve  no  direct  atsti^  ^ 

^cheque,  ina«muoh  m  pl»i"tij 
I  HMUo  (Article*  8849  St.  tUl 
Gonaideting  ihat  even 


to,  as  holders  thereof.' 
[stiflftiutiffii  apon"^  Haid 
hav0  n«v«r  accepted  ihe 
theeiv«rOode)v  "" 
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I  v>uiii)iu«»»s  »---  ^,^-  .^  a  holder  of  a  cheque  conld 
/e  a  direct' aotioa  or  claib  against  the  Bank  upon 
_^ich  it  i^  drawn,  upon  its  rWpsal  to  pay  such  cheqoe 
upon  presentment,  there  being  fpuds  of  the  m^er  to 
meet  it ;  yet  the  defendants  cannot  exact  payment  of  the 
cbi||ae  in  queatton.  because  it  is  admitted  in  said  admis- 
sions that  on  the  17th  day  of  Marchi^lSSt,  plainti^^wore^ 
inlolrent  .ttnd„  had  saspended    payment,  ha^m^Tleen 
inaotveDlt  some  time  previous  thereto;  but  that  cpSpidants 
•  w«fp  unaware  of  aaid  previou*  insolvency,  and  because  it 
J8  ftr&ipriidmitted,  that  when  said  cheque  was  ptesent^^ 
•to  plStiffa  for  payment,  they  had  suapended  payment* 
and  we<%  i^«>lVent,  by  .which  it  would  appear,  a^d  is  in 
fact,  admitted,  t|ftt1|id  che^uip  was  i^ot  pi-eseutiSa  for 
paytnent  until  after  rtie.«aid  17tlday  of  March,  and  that 
defdndi|^  w^  then^warp  oi^baid  insolvency,  and 
"  ^lamtSlfeuldnttotr  theuhave  lawfully  paid  ^aid  cheque 

'  to  said  defendants ;  •  ^,     .v 

"Oons^dfillg.as  to  d^nda^ta? |k;ht  tb  oompensattv 
plaintiflra^nconnt  l>y  UiS^otmt  of>ai4  '^eque,  which 
waa  urged  by  de&ndante^^^'tri^  of  *ii.«^.^w,st^at^ 
'  defeadi^ts  dflr-^iot  pJ|^,(i|Bt«if ts^clusioas  .f#  compeu- 
;  sation,  an4jfVirthei^H|  .d^enda»tA.weVe  n6ver  creditors 
"  ^    » '^i*  df^iaiutilp  ai  pk^M  1#  ueVer  acc§pted  naid  cheque, 
"  ».f^     "^  «nd'  Ml  any  iwe,  d*||a4a^  were  not  creditors  of  plaiji- 
-<|pf  -.      ';  "tiir^on  thejiaid  IttH.day  of  Mai:.oh,  when  baid  plaintiffs 
.  ,4^  «^.  s  ,^     'h«d  suspended  W  wereinsolvent  to  plaintiff's  knowledge, 
'  inasmuch  as  sMd  cheque  had  not  then  been  presentea  to 
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plaitttiffa  for  payment  | 
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"  Oonnidering  that  pl«intiffM  hir6  proved  the  dlogitlotM 
of  their  de«Ur»tioii,  and  that  d««fend*ntii  have  failed  to  "^"■"  ■"* 
^Itabliah  the  material  allegationH  of  their  plea ;  Doth  re- 
ject said  plea  and  declare  said  i tender  iniiaffidient,  and 
doth  adjudge  and  condeuui  the  Raid  defendants  to  pay 
andjiativfy  to  said  plaiutifl'a  the  said  sum  of  .12,469.94,  etc." 
\  McOUthon,  Mqfor  if  Claxtim,  tittorneys  for  plaintiff. 
\hrter  4*  OokUUdH,  attorneys  for  defenduits.  ^    »       ..,  ^ 
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80  mai  1888. 
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'S      Coram  l/mBlQ^Rt  J. 

^.>        ;.  ■  '  ■ .  ■^'        -'0 

.        .,      COUSINEAU  V.  LECOURS.  „    * 

BiUit  yromim^n-^^ch^nce — Dewtandt  de  poifmwt-^ 

^-^     '  '.  X^"'-  '  Pritentatum.  '   ■>:  ''■■■■ 


JvQ*:— lo.  Que  Igpar  Un  billet  promiaaoira  fait  iquirutjour$detue,  l« 
d^lai  de  paiement  ne  ootnoMnce  i  oourir  qa'au  Jour  da  la  priaentar 
tion  da  billet  ^^      |     , 

ia'aiM'''^d^mMide  de  paiemeni  aeule  n*  aoffii^M,  qvil  ttnt  qo'ella 
i^  aooompagn^e  de  la  prAMntatlj^o^dti  biltot 


ha  iH|[|  ci-d^sos  fait  saffisammeni;  voir  quelles  sont 
les.q^jJIpDns  eik^litige.  11  s'agissait  prinoipalement  de 
savour  si  lorM|ti'une  demande  de  paiement  d'lin  billet  est 
faif^ II  iaUt  qo^ellesoit  accompagn^e  de  la  presentation 

dn^llc^.     * 
'I    Xe^einandenr  pour  111  negative : , 

€ode  Oivil,  Bas-Oanada,  art.  106?  :  '^Le  d^bitenr  t^M 
"dtre  oonstitne  en  demenre  par  nne  interp^^atiod|^ 
;•  justice."  •  \       '^ 

A  debtor ;  who  wishes  to  avail  himself  of  the ^  plea  of 

°.3(f|||iitof  4/Qinand  of  payment  prior  to  action  mnsr  deposit 

th«  amoi^t  in  OonH^-^SmdUwoodv.  AUaire,  21  h.  0.  J.  106'. 

Where  ^ant  of  demand  of  pilyment  is  pleaded,  it  most 

'■  be  accompanied'  wUh  deposit  of  the  amoqjit  in  Goart  in 

order  to  avid^  as^t  defeiioe,—ir<ii^M<e  4*  Bndon,  21 L.  0.  J. 


fv 


^^^^^^'^ 


MONTRSiL  LAW  RKPORT^  ' 


L 

tU  d^fendenr  intittiugi 
dear  lai  •  dtimand^  !« 
mit  qu'aiori  la  tkmandemr 
Mnt  que  le  d^fendenr  po 
que  nianmoini  U  loi  lai 
a  ('ib  jag6  dana  la  (laose  de 


aPti^f 


m«  tAmdhi  (Ht  que  le  demaa* 
meat  du  billet  en  qoeatioD, 
'avait  pa$  ce  bilM.  Bn  lappo- 
t  proarer  en  M  favenr,  ce 
nl^.  0.  Proc.  Civile,  art.  261— il 
eotte  8r  Faiardaau,  6  Q.  L.  B. 
p.  296,  "que  dana  unu  ai;tioii  lar  billet  A  demande,  U 
"  simple  demande  de  paiement  par  n'importe  qnl,  mAm» 
"  lans  montrer  le  billet  «t  iOfU  Vavok,  eat  one  mise  en 
^  dem«ar«  ■nfRsante  en  loi. 

Le  d^fendear  pour  r^ffirmat^re : 


Storjf,  Promissory  notes  (7o  6dition),  B.  dn  BamtftW,  JMtfs 
278,  No.  207  et  seq.,  et  p«gel  281  et  282 :  "  In  short, 
"  althoogh  the  maker  of  a  not^  payable  at  sight  (which 
"  is  however  allowed  this  same  |  days  of  grace,  as  we  shall 
y  see  presently),  or  jx^foble  ttfttr  ^ghi,  has  sight  of  the  instrn- 
"  ment  when  he  ma^ee  it,  yet  k  distinct  and  sabseqnent 
"  presentment  mast  be  ma^ej  and  the  time  of  payment 
"  b«  r«ckoned  from  the  day  6t  siioh  presentment,  and 
♦'  exolasive  thereof."    Idem,  lUgre  298,  No.  217. 

ChUty  om  Bfl/«— Edition  B  dS  Barreau,  ch.  9,  pige  878 
(a) :  *'  So  a  note  payable  at  sigrht<  mast  be  presented, 
"  though  it  be  also  expressed  tcf  be  payable  on  demand; " 
et  note  "  t "  page  876.~Code  Civil,  BrC,  Ikrt,  tlW.   '    , 

La  Conr  a  d6boat6  Taction  par  le  jngement  snivaht : 

"La  Ootir,  etc...... 

*'  Attendn  qae  le  demandenr  rtelame  dn  difendenr  le 
montant  d'nn  billet  sign6  par  Ini  et  cotifu  dans  les  termes 
•nivan^:  "A  demande,  pour  valeiir  refp*  moyennaiiit 
qilinze  jonrs  de  vne,  je  promets  payer  A  Napolfou  Oon- 
^uean,  on  4  son  ordre,  la  somm0<ide  |280 ; 

"Attenda  que  le  ddfendenr  p^^de  qae  demande  de 
paiement  et  pr^ntation  dn  dit  billet  ne  lai  ont  pas  6t6 
faites  pr6alablement  4  rinstitntion  de  Taction ; 

"  CoiMid6rant  que  le  dii  billet  est  fait  payalile  4  quini^ 
jours  de  rae  ,V/qae  le  d61ai  pour  le  paiement  dovait  coojj^r 
dnj^nr  de atfprteentatipn  an  digfendear ; 

'*Oonsidmrant'  qa'il  est  proavAqae  bien  que  demande 
de  paiement  ait  6t6  fiute  pr6alablement  4  Taction,  cepcn* 


/ 


■rt 


0. 


ffupcmiOR  cxnTiT. 


in 


d«nt  oett«  dleiniA^t  ii*ft|mi  Ml  •Mompagiilt  ^•la  pii* 
MiiUtion  dti  biUtt  «l  ooii^utHin|ieAt  ^09  I'toUon  t^t 
prfoMtartol' '.  :'■•    •^>  ■■/'■;,■•■■  -^vf^  ...■//'  ..;. 

,  /"  Mdintient  U  dlfenae  do  dlfondear ;  %    ' 

^"Benvoie  r«oUoii  da  demandeiir  atm  dlpena^  ditiniiti^t; 

•to:*'  ,.  f 

St'Pi»tt«,  Olobmtkjf  Sf  Poiri0r,  avoctta  da  demandear. 
ilfcAamAa«/<,  Bergtrtm  Sf  MignauU,  avooata  da  difendaar. 


[Km  Rinmoir.] 

.     19  d6oembre  1888. 


Conm  TA8t)HKRKA0,  WUBTBLK,  TaIT,  J  J. 

tMoINTYBB  Y.  ARMSTBONO  m  AL.       « 
'     Cbitfes  $ommabre$ — BriviUge — AmUiifm'.  ^ 

Juoi :— QiM  1m  ckuwa  de  I*  Goor  Sap^rieon  intonMM  MOi  "  I'Afilt  eon- 
eermint  lapneUurt  quant  A  certainet  tnofttm  oommereial«$  tt  tuitnt, 
'    requirant  eMrUi,{*)  appeMw  oommantewnt  "cwum  sommalrM^? 
n'ont  paa  de  prManoe  doTsat  la  Oour  d«  Mvisioo. 

L'aotioQ,  intentle  aooa  Top^ifation  de  la  proc6dtire  flom* 
maira  introdoite  par  le  atatat  61-62  Yiot.,  oh.  26,  de  Qa6- 
bec  (1888),  6tait  baa6e  aar  an  billet  pTomiaaoiro.  La  d^ 
fense  fat  g6n6rale.  Lea  ddfendeara  n'ayant  paa  compam 
lon>de  I'aadition  aa  m6rite,jagement  fat  renda  poar  le 
demandeor. 

Le  dtfendiiiiir  inaorivit  le  jagemei^t  en  rfrriaion.  Ljl 
demandeor  fit  la  motion  aoivante:  «.      ./   // , 

^*  Attenda  qne  la  prteente  action  tombe  aoaa  lea  diapo^i- 
tiona  da  Gode  de  Proc^dare  Civile  qai  liglei^t'  et  diter* 
minent  lea  procMarea^sommi^fiNfli ; ' 

"Attenda  qae  par  la  M^et W  pratiqae  de  cette  Ooar, 
lea  caaaea  aommaixea  ont  prliM^ice  aar  lea  aatrea  caaaet 
et  aont  eniendaea  par  priviUge ;  ' 

(>)&l-8Syiei(Q.),eb.  20.(1888).  /' 
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"  Attendtt  qiie.les  nonyeanx  iunendementei  ftiitji  ftu  Qode 
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.""■i< 


H    * 


"*  tI''"    "^^  Procedure  ayant  poar'but  de  faciliter  le  recouy  rement  de 
Aimwront.-  cettaines  crdances  (eutre  antres  de  la  nature  de  lacrSance 
r6clam6e  en  cette  cStwe),  n^  pourruent  pas'recevoir  une 
'  ;       application  efftcace  sikns  oe  p|ivilege  ; 
'         '   .    "  Qn'ordre  Boit<donn6  au  protonotaire  de  meltre  la  pre-    , 
eiento  cause  sur  le  rdle  en  revision  comme  privil6gi6e,  ot ' '" 
.    ..      si  oe  qa'elle  soit  ent^due  par  privilege  par  cettj^  Oour." 
La  GpuT  ayant  j^rm  \f^  motio.n  en  d61ib6r6,  le  18'd^m- 
bi^e,  rendit  jugement  le  lendemain  et  refusa  d'ac^order 
cette  motiQli. 

'^     ,:  -  "     Motion  rejet^e  sans  frais. 

^  lierder,  Beausoleil,  C^guef'^  Jlfflrtfneaw,  avocats  du  de-  "^^ 
iaandeur.  '"    „  *^ 

Bobertiofii  Fl^tSf  Falconer,  avocats^u  dfefendeur.     "       ^ 

U-  J.  B.)      ,  .  ,  .  .V 


W 


^  ,  ^ 


'  _•     '  December  2«^'l««g. 

^     GoramMcnkViaERf^  J.      *,"      ^ 

f  tNSONAULT  V.  CONMEE  kt  al. 
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■'■:  .^j 


t  Procedure — Service^of  .actiou  in  the  province  ofOntarui — Lair 

;  .     applicable — Proof  of  law.     '  '    '  I 
I  .  -  -  -  •  ■     •  '  -  ■'']'• 

Hkld:— Where  service  is  atithorised  to  tw  made  in  Ontario^ia  piftBonal 
senrioe  in  accordance  with  the  law^  of  that  province  as  proved  in 
thte  bafise  is  valid.  ,   <-   ~  > 

'    <>  '     > ,  .   •'  ' 

"^     'The  defendants  in  this  case  were  domiciled  in  the  p'ro- 


^' 


vince  of  Ontario,  and  permission  to  nerve  them  in  that 
j||  province  was  endorsed  upon  the  writ"oiF  summons,  pur* 
^     suant  to  the  provisions  of  Art.  69 -of  our  Qbde  of  Civil 


Procedure- 
A  J^f^rsdnar  service  ppbn  .one  of  the  dftfeiktan^  was 
l^oronto  at'8  p;  m.,  or  one  hour  later  than  the 
jjTvice  required'  by  the  terms  ^f  Art. '55  of  our 


Ontar0—'Lair 


aOBEBIOB  COXTBiX. 
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International,  p.  88. 
Imk  ^'^pnes,  attorneys  fot  plainliflf.  ' '     tr 

tef,  Hutchinson  4*  McLennan,  attorneys  for  defeu-. 


dpi|t8. 
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f.  D.  M.) 
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A  preliminary  plea  based  upon  tlria  alleged  irregolanty ,      >"'"' 
was  filed  by  the  defendants,-  when  the  G^rt  having    p'""^"*"" 
ordered  proof  to  be  made%f  the  Ontario  law  as  to  the     ^'*"«"««- 
hoars  of  service — under  which  law  no  restriction  existii 
such  as  s^t  forth  in  Art.  56  0.  0.  P. — rendered  the -follow 
ing  judgment ; —  '  ->■'  '  <^ 

**  The  Oourt;  having  heard  the  parties  on  the  merits  o^^ 
the  exception  to  the  form,  etc. ;  «  -.  , 

"  Considering  that  plaintiff  was  authorized  to  serve  the        ''' 
,  "^  present  action  in  the  provinc^  of  Ontario  ;  that  service  of   <• 
^    action  in  accordance  with  the  law  of  th^  couhtry  where 

'  such  service  is  effi^cted  is  valid  ; 
-^-"Considering  that  the  said  action   was  served  per- 
finally;  that  under  the  law  of  Ontario,  as  proved,  per* 
spnal  service  of  a  writ  of  summons  maf->^be  made  at  any 
-   hour  of  the  day  or  night,  excepting  on  Sunday  ; 
^     "  Considering  that  th6  other  ground  of  exception  is  not 
•"Well  founded  ;  do|h  dismiss  the  sa^d  exception  with 
■    costs."  •  'l' 

*  >  Plaintiff's  authorities.:.-^.  0.  P., Mrt.  51;  arey.  Code 
'de  Procedure  anqiot6,  Art.  1087  ;  Biochej  Dictiqnnaire  de 
ir  4*roc6dure,  vo.  BxptoU ;  Car^,  Procdiure  Civile,  annotS " 
^#Chai9e&^i^Adolphe,  vol.  I,  quest.  380  and ,  vol.  I Y, 
qtiest.  8426 ;  mo  Hev.  Stat.  Ont ,  chap.  6p,  ^20 ;  Foelix,   '^ 


4 


r 


1 

' 

j^ 

H 

> 

t-L.? 


"ir- 


-Si 


Mi. 


•* 


THB 


•     •.     '  Deceiaher  16,  1888. 

<\ '  Coram  JoHNSbu,  J.* 


"HERALD"   COMPANY    (LimTBD)   v 
NORTHERN  ASSURANCE  COMPANY. 
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IWM  tfpolicjf— whole  of  hut  day  inciptkd—dmdaion  rtquir-, 
ing  statement  of  loss  to  l^  furnished— Waiver. 

Hild:—!.  Where  Um  Insaruice  non  i^m  <me  day  named  in  the  ptilicy  ^ 
to  another  day  named  therain,  "  bo(A  tncfiMiw,".  the  contract  does  not  ' 
,    expire  until  in,idnight  on  Jbe'laat  day.    Thi§  mlp  could  only  be 
rehutied  by  evidenoe  of  a  cliearly  establiahed  and  invariable  cofltpm    ' 
~ ~y  to  the  contrary,  which,  in  the  present  caae,  was  ni^rsliiowii  to  exist 
S.  A  condition  of  the  policy,  r^niring  notice  of  lossto^w  gi««n,  and  a 
4        pairticular  sttj^tement  thereof  to  be  delivered  by  t)ie  insured  «4tbin 
fifteen  days  tfler  the  fird,  may  be  wuvtsd ,  wad  dispensed  with  by  a 
distinct  denial  of  liability,  and  ref^al  to  pa^,  on  the  part  tS  thecoi^)*  ' 
pany.    ■,:■■'    "    ■     i  .  .■'■■■■-  ,       '-.'-' 

*  Johnson?  i(^^*-7T  :'--  -j^./  '  ,:  ;;'■  ■;  '  \;  "\-  /'';; 

This  is  aii>jtioii'^iipiari  a  (Jotittact  dif  fire  insturance,  by 
which,  as  witnessed  by  the  policy  dated  afterwards,  the 

..  defendMts  insured  the  jjilaiiitiffs'  property  therein  jmen-*  ' 

'i-  tipned  against  loss  or  damage  by  fire  oobarring  l*  at  any 
♦♦time  between  the  26th  day  of  Augnst,  1886,  and  the 
♦♦26th  day  of  1  August,  1886,  both  inclusive,*'  ai|d  it  wa^    " 

■  *  renewed  on  the  same  terms,  as'  ^itikesMbd  by  the,  premium  >' 
receipt  (plaintiffs  exhibit^o.  2)  <^f  Ai^g^t^6th,  1886.  ,  V 

J    'On  the  26th  of  August,  188Y,  betwejefa  •?  ^,  m.  'an4   ' 
midnight,  the  property  insured  was«de8troyed  l^,fire,  and 
some  days  W6re  that,  the  defen^ints'  aj^ent  had  spnt 

'    notice  to  the  plaintiffs  that  their  insurance  woul^^eigpiTe  . 
■  at  noon  on  that  day.    There,  were  nine  other  ctfiiipanies  ^ 
.  on  the  risk,  besides  the  defendants ;  and  on  the  yety  d»y<^ 
of  i^iQ  fire,  but.  many  hours  befoyt  it  broke  out^  anotl^iBi; 
conipany  (the  Scottish  Union  iJI  li|tionai;  Go^pi» 
gave  an  insurance  receipt  to  tkevplaintift  for  a  like  sufil' 
of  IStOOOv^o  take  effect,  says  the  agent  who  got  it,  from 
thfe  expiration  of  the  risk  with  ^  Northern.    The  nevir 
nsk  was  reported^^^  P?'*"*P*^*  W  *^*^  »g<*"*  .^^  %t 


,,:'f  '■■ 


.  <vf"i;'' 


;:t 


■  -I 


jBotmi6B,ooma* 


aftft 


.    ScottUhlMr..Kaviwiagfh)  iuionei  of  their  usiidrisk^ 

aooto.   On  tli<f  4»j  after  the  fire,  «ii  agent  df  the  plunti^s  '^^^ 
qillled  upon  Mr.  BWing,  inspectp*  of^the  Norths  Briti«»h  *"^ 
Oompany,  vthh  at  his  r^nest  sen^  a  circular  to  the  agents  • 
of  the  other  companies,  including,  the  defendants,  notify- 
ing them  of  the  l<»s,  and  requestiiig*  attendance  at  a  peet- 
ing  to  consider  wh,$t  should  be  dope.    The  agents  6t  all 
..  the  companies  appear  to  have  attended  the  meeting,  with  , 
the  exception  pf  the  defendants'  «gent }  and 'they  all,  with  ' 
the  same  teeption,  were  satisfied  witi 'the  proofs  of  loss, 
and  paid  the  defendant s^  claim  ^k  Ml,  as  f^  as  those 
nine  companies  were  concerned' 

;  When  the  d^fendaiits' a^ent  got  Mr.  Ewing's  circular, 
the  day  after  the  firer^e  wrote  on  "it  "  not  on  ris^,",  and 
.he  did  this  distinctly  09 'the  ground  that  the  pplioy  had 
expired  at  noon  on  thie  26th.    Hestates  ihls  with  perfect 
frankness  in  hi&eyidenee  ;  'and.  he  took  the  same  ground 
on  th^  9th  of  September  (thirteen  4ays  kfter  the  fi:re|  when 
sWhite,  the  plaintiffs^  agent,'asked  him  to  furiiiah  fprm* 
for  Jiioal^ing  oat  the  claim  and  proof  of  losa.    He  con- 
sistently r^u^d  to  supply  the  forms,  on  the  same  ground 
that  hisi^mpapy  wasaiot  on,therisk.  •  ^Notwithstanding 
,  this .^eri^ctly  intielligible  |fround  taken  by  %  SejfeiidantA' 
igent/w-aiiy  diffieujty  "or inconyeni^n^e  tjia^  ilayhave 
resulted  from  it  to  the  plaintiffs,  they  nevertheless,  oil  tjie 
„  214  of  Septembei^,  iuriifehed  proofs  oif  l^is^  jWth  sWte^  , 
meiit  ofparticulars^rand  aflWavita'apd  certificate  (exh%it 
No.  4);  and  -in  D?ceiiiber,  188ti  they  issned^t^e  pr^ent' 
-^  action^lh#'delay  0f  80  days  afl^i^  l;>rbofs'  o'f  Joss  be^g 
p^requii^  by  a  condition  (22)  of  the  po^cy,        *    ■  ,  ^  - 
|;   ".      These  4re  the  main  Jjits  of  thf  **&  afe  they  cam^  out 
jn  evidence  before  me,  jand  upon  whleh"  I  mujMS^act,  sttb-  ' 
ject,  of  JSourse,  to  their  discussion  and  consitlet^tipn  in    , 
.  detail  aocdrdirig  to  thej^rs  of  the  parties  in  the  case:       ' 
Thequ^tions  at  issuer  the  ^nsideratiouef  th^pburt 


*•  Co. 
era  Am, 


^  H 


are: 


Jstf  Whether  the  pjoperty  was  insured  ati  the  ^afoof''; 
'>the,lQi|w     .;,    -.<•'     •"  .,  ;^-^- ''''  'v.;-.    .  •*'-.  ^      ',■  ..    '■:-'  > 

ry~m&.  If  it  wad,  afe  the  plaiutifis  precludecL  f!t»m  t^ 
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m^'l  ~  ' ''^  /        ~^i    -  •.  *^     '■•' 

iw.       cQveHng  in  this  case  by  ainy  of  fhe  condiiiotis  of  the  coh- 
■•  Hernia  '•  'Co,  tract,  either  as  regards  the  time  or  mode  of  compliance, 
Morthgrn  Am.  '^^  as  T^gards  waiver  <Ktrenunciation  by  the  defendaiits  of 
V  their  right  to  insist  on  them.  ,        *  >    y^ 

;.    >"*^  '^     8rd.  The  amount  of  the  loss!^  ,^  "    *  ^t 

',  Upon  the  first  question  —  the  precise  tiftie  of  loss  an 

coming  within  the'  limit  covered  by  the  insurance,  1  inti- 
mated, at  the  hearing,  the  inclination  of  my  opinion. 
^      whieh  was,  and  still  is,  that  where  you  have  plwn  terms 
i^ ;    slating  that  two  whole  days  are  to  be  incluaed,  they 
would  be  conclu^five  ;  and  that  anything  short  of  a  con- 
•jC'^'traty  stipulation,  or  a  clearly  established  and  invariable 
/custom,  to  general  and  clear  that  the  plaintiffs  should  be 
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■presumed  to  have  known  it,' would  not  prove  the  defen* 
d^ts' contention-  All  that  is  proved  is  that  a  stipulation 
limiting  the  time  to  noon  of  the  last  day  is  used  fre- 
quently, and  to  a  considerable  extent ;  but  nothing*  like  a 
universal  custom  among  insurer^  without  stii>\ilatidn,  is- 

proved  at  all.  ,       '      . 

The  frequency,  or  the  general  use  of  the  stiptUatidn 
limiting  the  time  to  noon,  i^  one  thing  ;  a  general  custom 
80  to  limit  it,  without  stipulation,  is.quite  another.  *  Indeed, 
the  former  seems  even  to  negative  the  latter,  for  it' would 
be  useless  to  .stipulate^' W  the  custom  makes  it  so^plainlj^ 
understood  without  if.   ,, 

These  principles,  olr  pliservations,  wotild  seem  not  to 
require  .much  eluci^itidn.  There  is  a  leading  case,  how 
ever,  directly  in""!^* — the\;a8e  of  Isaacs  v.  The  Ro$al 
Jnsurance  Co.  (5  ^R  Cases,  p.  296).  There  were-  other 
questions  in  thlat^e  not  arising  in  this  one ;  but  th«' 
point  under  coflgidferation  now  v^S  also  expressly  decided 
thesre,  viz.,  that  the  whole  of  the.day  on  which  the  pdlicy 
expired!  was  protected.  The  only  exception  to  the  tuIo  ' 
laid  "dawn  in  Isaacs,  v,  BoyaHInsurance  Company  has  no 
application  at  all  to  the  case  in  hand. 

The  old  rule  in  Eiigland  had  been  to  exclude  the  first 
day,  and  to  iij^e  the  ladt;  anj^etly,  eh.  B.,  in  giving 
jhdgtnent,  saWU  "All  the  auth^ties  illustrate «the  prin- 
''■(itple  that  in  generaJ,  the  day  on  which  the  ^gagement 
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"is  entered  into  is  exeluded,  and  thejast /day  of  the  tfenn»  '    ?«»' 
Iv*i5^°*"^®^*"  ^^^  distinction  cannot  apply  Iffere  wh^iT"^'*""  <*> 
words,  used  wei;e  "  both  days  inclusive ; ")  and  th«  Horth^  a» 


whole  Court  was  of  the  same  opinion.'   " 

The'ajfent's  admission  that  the  forms  of  the  l^orth^rn 
Oomganys  policies  had  ^en  changed  so  as  to  termiiiate 
the^sk  at  n<^n,  sinOe  iBf  difficulty  diose  in  the  present 
case,  sedms  a/pradticAl  admission  that  there  wa»no  bind- 
ing custom,  4and  that,  thb'  stipulation  should  be  made  in 
vorder  to  hind  the  parties:^  ^-        -.       -     . 

The  notice,  w-hiiph  the  defendants'  agept  sent  somedays 
before  the  fire,  that  the. policy  woul^wd  at  nopn  of  the 
26th,  q^ly  ihtima|ted  the^^ill  bf  one  <rf  the  parties  to  the 
contract,  and  of  course  cpuld  not  alt^r  it  without,  tlie 
assent  of  the  Other..  If  it 'tould,  h6  riiighttyust  as  well 
htkve  saidNt  would  terminate  ^t  any  other  hour,  or  any 
otherday;-   .?    .„       .■.  - -.^  -  *;-'.• 

Then,  as  to  the  second  itis|irance^with  the  Scottish 
Union  Nationid,  Intake  it  to  b§  invoked  to  show  that  the 
plaintiffs  themselves  tinderstood  the  limit  of|^me  to  be 
what  ^fendants  contend  for.  The  facts  are  that  the  plain- 
tiff^pplied  fbTan;;in8urance  in  the  Scottish  tjiiion,  and* 
a  receipt  was  ^^ted  them  on  the  da^  of  the  fire ;  but 
Mr.  Robertson,  jr.,  who  acted  as  the  plaintiffs'i  broker, 
proves  that  it^as  expressly  agreed  between  him  And  the 
agent  of  the  Sbottish  that  the  risk  in  that  company  ynk 
otfly  to  tak0  effect  ^om  the  expiation  of  the  "insurance  ; 
with  the'Northem  Company.  Whether  that  is  evidence 
of  the  tiine  at  which  the  nevir,  risk  was  to  run,  or  n6t,'it 
is  clearly  not  evid^ce  of  the^te^tion  of  the  plaintiffs 
to  make  tltf joe  w^k^  run  from  hooii.  .  .^ 

Prom 'the  ev^mS  of  Hr.  Kftv^nagh^  I  think  the  truth 
,of  this  matter  ^mo,  be  clearly  seen.  The  Scottish  Company 
is  one  of  tjiose  which  stipulate  for  the  ex^iy  of  their  risks 
at  noon.'  They, had  either  to  alter  IJ^ir  fomis  in  use,  or 
go  to  j^odn  the  next  day,  leavings  the  plaintifis  tminsn^ed 
for  twelve  hours  from  midnight  of  the  26th;  thereferei, 
it^ecam©  toatt«i;36f  p^isft  und^tanding  that  the  Scbttijii 
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Union  risk  would  only  commence  when  the  Korthem't 
"•  riA  ended. 
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Th(g  Ooiirt,  therefore,  holds  that  the  plaini^s'  property 
was  insured  by  the  defendants  at  the  timb  of  the  loss 

The  next  qnestion  is^  as  to  the  plaintiff's  compliimi^ 

with  the  18th  condition.     I  took  the  other  qnestion  first, 

"^because  it  seemed'  to  me  more  in  order,  though  the  alleged" 

breach  of  the  condition  is  whi^t  is  pleaded,  first  by  the 

defendants.  .* 

The  Gonditidn  18,  on  the  back'of  thiA, policy,  subject  to 
which  the  contract  was  iiM.de,  and  whli^  is  declared  to 
be  part  of  it,  is  in  thei(e  words :    "Any  .person  entitled  to 

-  "  make  a  claim  under  this  policy  is  to  observe  ^k^folloWT^ 
**"  ing  directions  :  (A)  He  is  forthwith  after'ibsi' to  give^ 

''notice  in  writing  to  the  company.    (B)  He  is  to  deliver 
t  "  within  fifteen  days  after  the  fire,  ae^  particular  account 
"  of  the  loss  as  the  ^ature  of  the  ease  permits." 
Now,  if  I  understood  rightly  the  evidence  of  Mr.  Tyre, ' 
'  which  was  given  with  the  most  perfect  good  faith  and  i 
'  consistency,  it  means  this,  viz.,  that  the  plaintiffs  (to  use 
the  terms  of  the  condition  itself)  were  not  entitled  tq 
make  a  claiDti  at  all.    This  was  his  very  first  word  on  the 
subject,  after  the  fire  ;  and  it  was  certainly  also  his  vie#* 
some  days  before  the  fire,  for  he  had  sent  liotice  several 
days  before  the  26th  that  the  ride  would  terminate  at  noon 
^on  that  day.    He  never  fewervS  from  that  position  from 
the  mom^^ii^rlie  wrote  on  the  notice  of  loss  sent  byJMr. 
Ewing  "not  on  the^isk  Vtill  the  9th  of  September,  when. 
t  he,  refused  to    furnish  ^rorms   of  claim  to  Mr.  White, 
obviously  on  die  same  groufid ;,  and  I  mnst^  say  that  ifi 
my  opinion  he  isicted  with  penect  consistency  in  refusing'  * 
to  facilitate  proofs  of  a  loss  in  which  he  maintained  that 

-  his  company  had  ^o  interest.    But  having  once  taken 
; .  that  ground,  aiid'ha^ing  stuck  to  it  all  along,  the  position 

h§  took  must  ha\^  its  legal  consequences. '  It  would 

hardly  apjpe^r  iseasoiiable  or  just,  to«ay  nothing  of  any 

~  role  of  law  on  the  subject,  that  the  defendants  should 

repudiate*  all,  liability,  and  treat  the  thing  in  that  way, 

-  and  at  the  san^e  time  expect  to  exact  liom  the  plaintiffs  a 
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pwformance  of  conditions  whipl^,  on  that  view  of  the       "»■'    . 
matter,,  had  becoine  superflaonu.    They  could  hardly  aay^Hw^"  0». 
(using  the  words  of  the  condition  it^lf),  ^y6xi  are  tt^  ""^^ 
"  entitled  to  maJEe  any  claim  un^er  the  ^jcy,!^  which  is  u 
no  doubt  exactly  what  they  ita'eaht,  and  ifthe  same  time      '       -  : 
expect  the  insured  to  prore'a  cl^  which  t^ey  had  no 
right  to  make.    Indeed,  it  seems  evident  from  the  firm  ' 
stand  Mr.  Tyre  took  on  flie  subject,  that  if  the  most  cpn- 
elusive  proofs  had  been  forthcoming  in  due  tfmfe  and 
forih,  he  wduld  certainly  hav^^iied  JCr.  White, what  ' 
mterest  he  could  have  in  proving  a  lo^  when  hg  had  ' 
|Iteady  been  told  that  he  was  ndt  insured^ 

""     I  do  not.  nf  nniiroM    in  4W<>  ..«>..».i. l    . ^ 


■M 


-■\  do  not.  of  xypursB,  in  ijie  remotest  ma»nei«  J  attribute 
*hef  lightest  want  of  sincerity  or  good  faith  to  Mr  Tyre  ' 
juite^  the  contra^.    It  cannbt  be  said  that  ibis  was  riot  i 
mr  and  prope/ question  for^im  tft  raise,  any  mor^  than 
It  can- be  dottbted  that  it  has  bee«  iaost  properly  pleaded, 
and  most  |bly  argued.    All  I  mean*  to  say  is  that  the 
,  defendants!  portion  i4  untenable,  A  mto  says  hels  your 
creditor  under  a  Contract  of  insurance,  %nd  when  he  asks 
you  to  pay,  you  repel  hiiii  with  the  answer  that  h©  is'no't 
^insured.  He  then  sues  for  his  mone:^,and  yoi^.tufn  round 
and  tell  him  that  the  conditions  of  fiqsurarice  t^  to  apply, 
nevertheless,  as  if  there  was  one.    He  properly  answers 
.in  such  a  case  that  you  have  waivfd  your  right  to  exact 
the  performance  of  the  conditions.  ;-...>, 

The  legal  Consequence  of  the  answer  of  the  agent  so 
unequivocally  given  is,  in  the  opinion  oif  the  Oouitr  that 
compliance  with  the  condition, was  waived  and  dispensed 
with,  and  no  prooC  of  loss  was  necessary.  I  referred  to 
au^rity  on  this  point  at  the  hearing.;  5^©  leading  deci- 
sioir  are  all  cited  by  May,  and  the  restat  is  stated  in 
No.  469  :  "  A  distinct  denial  of  lialisility,  and  refi^  to 
"  pay,  on  the  ground  that  there  i?  no  liability,  is  a  wai^ 
"  of  the  csondition  requiring  proof  of  the  loss..  It  is  equi- 
"  valent  to  a  declaration  that  they  will  not  pay  though  " 
"the  proof  be  furnished;  and  to  require  proof,  when  it 
"  can  be  of  no  importance  io  either  party,  and  the  oondueit 
"  of  the  party  in  favoi  Qf  whom  tfi^  stijjplation  is  mi;ide 
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"  has  rendered  it  practically  Bnperflnont,  is  Vnt  an  {d1« 
"  H«»M"  Co.  ••  fonnalily,  the  observance  of  which  the  law  will  not  aas* 
'**•  *'  tain."    "So,  too,"  (under  the  same  number  in  May),  "if 
"the  inanrers   throw  any  obstacles  in  the  way  of  the 
"insnr^  in  his  efforts  to  bring  the  proof%  within  the 
"requirements  of  the  condition,  etc.,  in,other  words;  the 
"  insurers  will  not  be  allowed  to  insist  npoii  a  deficiency 
"  which  they  have  contributed  to  produce  ;  and  of  cojirse, 
"  thei  waiver  of  the  proof  js  a  waiver  of  the  condition  tliat 
"  payment  is  not  to  be  made  until  a  limited  time  a^r  the 
"  proof,  so  that  in  such  a  case,  suit  may-be  brought  at  onge  ;;ii  . 
"  upon  the  denial  of  liability,  althoogh  the  time  within  m.,  ■ 
~?"  which,  after  proof  of  loss,  the  paymiei^t  would  be  de-  .  7;^ 
/"  mandable  may  not  have  expired."    So  that  under  this,-.;  i:!;{ 
Authority  the  plaintiffs  n€^d  npt  have  waited  thirty  duyjs    ;m^ 
.  after  the  time  for  proof  w  loss  to  bring  their  action.   And  ^: 
'  under  this  authority  the  plaintiffs  need  not  hflve  waited    ^^ 
thirty  days  after  the  time  for  proof  of  loss  to  bring  theiiUK'' 
action.    And  under  this  antbority,  too,  if  the  condition     , 
18  had  been  (which  it  was  no4)  a  condition  thatpayjnent      ;' 
was  not  to  be  made  until  after  proof  of  loss,  even  such  a 
condition  as  that  would^ave  been  waived ;  and  unde; 
this  aiithority,  too,  thet^ftunl  to  fumish  a  form  of  claim 
when  it  was  asiked  witnin  the  stiptilat^  time,  if  held  to 
be  "an  obstacle  in  the  way  of  the  insur^  im  hm  efforts 
"  to  bring  the  proofs  within  th^  time  stipuliited  by  the 
•' condition,"  wirald  operate  a  waiver  of  the -condition 
.    Art.  24t8  of  our  Code  expreisly  recognizes  the  same  doc- 
trine ;  it  requires  the  insured  to  coni;>rm  to  the  conditions 
"unless  they  are  wiiiv«d  by  the  insvrev."    The  French 
-Tersion  is  "a  moins  qae  rainareur  ne  Ten  dispense.*' 
Holding  Uiis  to  be  ^e  law,  thftre  iian  end  of  the  ques- 
/tioufs  of  notice  and  proofs  of  loss.    The  fil%t  yiras  given  : 
Hie  seocHid  was  dispensed  with ,   and  if  you  dispense 
wilh  notice  "«id  ptoof^^I  <b  not  see  how  y9n  oai;ii  insist^ 
opQil/thepD.    I  «Q|  vmi  required  therefote  to  ciinsider 
v^lai^&H8f.^&K  jproofs  of  ioai  (supposing  any  to  have  been 
«aqitii^;  Vhic^  wer^  aetually  made  would  sajjafy  the  ( 
iior  ]Fet  to  conaider  what  the  condition  itself 


W]0^' 

•          ••    "»■      t 

4" 

\ 

# 

-  -..        ': 

1  '; 

A 

f 

' 

\ 

K^; 

-■»'-■*:    . 

.  .'■'"  ■  ■' 

*    ..  ^  " 

'    yt: 

-wj  " 

A 

■-^   .■ 

tt 

■  ;  ,^ . — — 

H^' 

•\ 

»'  ■ 

/   .     ■ 

liL. 

V  * 

"  ' "  ■  . 

^       '       ''        .■   "'!'■■       f  .1 


<« 


i 


8UFK9I0B  (mitt 


Jk,9$% 


WM,  whether  directoTv  Jmreiv.  or  operating  a  forfeitVe, 
Whatever  may  be  iWUttedi  by  thi  artifiouU  mleiof 
pleading  as  to  the  right  oT  suggeating,  in  separate  pleaa, 
separate  and  inconsiateut  things,  I  most  look  at  all  the 
facts  proved  in  this  case,  and  I  see  that  the  foremost  pre- 
tension  of  the  defendants  before  they  came  into  Oonrt 
was  that  they  were  not  on  the  risk,  and  there  in  a  mani- 

'  fest  contradiction  and  injustice  in  saying  that^  and  then 
practically  saying  they  are  on  the  risk,  and  that  certain 
conditions  attaching  to  it  have  not  been  fulfilled.  It 
is  very  tru^  that  the  Oonrt  holds  now  that  thedefeudanta 
were  on  the'  risk,  but  they  took  their  own  ground^tilk^r- 
own  peril,  and  when  it  goea»  their  case  go^^wMnTasfWr  at 
waiving  the  condition  is  cqnoerned,^^forthe  question  is 
no  longer  whether  they  -were  M^^^ere  not ;  but  whether 
by  saying  and  insisting  tj>^were  not,  they  dispensed 

.  %ith  the  performance  uf  t^  cimdition. 

.  There  remains  qnly  the  ^tw^stiou  of  the  extent  of  lost: 
O^course  it  i#_nota  question  of  law  at  all ;  but  one  Of 
mere  dry  fa^^ps^lling  from  the  proof.    The  defeudants 

-contend  that  the  ialufe  of  the  property  loStdoes  not  ex- 
ceed the  sum  of  |26,TO0,  which  has  been  already  paid  to 
the  plaintiffs  by  the  nin^  otfeer  companies  with  whom 
they  were  insured.  Four  witnesses  sMkr  that  the 
value  of  the  property  was  #4(^,000  at  the  fS5f  of  the  fire. . 

fOne  witness    (Mr.   Richard  White>.  frofti   having  seen 

(only  on  paper  the  kind  and  qtiantity  of  it,  would  not 

Value  it  at  over  ISS.OOO;  and  six  swear  that  it  was  atotal 
Toss.  The  prdpertv  j^as  insured  in  the  whdle  of  the  risks, 
ten  ill.  number, 'for  |8O,OO0  odd,  of  whifeh  |8,000  with- 
the  dcfendintiB.  Nine  co^panieapaid  as  for' a  total  loss 
|2T;600.  : 

The,  defendants  say^  iiiat  SiJter  valued  th^  assets 
"shortly  before  Mr.^  Mitc^iell  purchased,  aUl^lT.OOO;  but 
they  ignore  that  hei^valu^  them  for  thapul^  of  la  puj- 
chaae  by  aliother,  ai^^jow  cash  estimate  olT  whatJhey 
would  iiave  1>6eii  wt^rt^  to  the  purchaser  after  they 
should  have  l^i^  removed ;  and  that  for  the  purpose  of 
his  valuation  he  first  made  a  deduoti^Lpf  5  per  cent,  for 
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«.  #.  '««.       weaj;  fnd  l?«rrimd  <illt«n  tho  itirther 'deduc 
"HtteM*;  c«-  Q^rt..more  in^rdur  to  arrive  at  that  l6w^  < 
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^  ne.  Mr. 
Siitttr's  vala^tion  therdfore,  ihowe'  thai  the  property  in 
his  f«timate"wa8  worth  nearly  |80,00d,  and  that  hia  redac- 
tion of,  ,26  per  ceni.  had  reference  to '  leaving  a  large 
i  margin:  for  safety  for  his  prin<;ipal  Mr.  Graham.  After 
Salter's  valuation,  the  plaintiffs  got  now  type  from  6ne 
8onrc«^  to  the  value  of  $5,400.  If  froni  Salter's  valuation 
aftt'r  he  had  deducted  6  per  cent,  .for  ytvstkx  and  tear,  leav- 
ing the'  exact  figures  |88,960,  we  deduct  another  6  per 
cent,  for  wear  and  tear  up  to  the  time  of  the  fire,  w^  havQ 
the  value  up  to  date  of  fire  |»7,008 ;  to  this,  If  we  add 
the  value  of  the  new  type  |6,400,  we  have  total  value 
of  property  a,^KX>rding  to  Salter's  and  Orossby's  evidence, 
142,408,  which  more  than  confirms  plaiUtiiTs  witnesses, 
-Stewart,  Perry,  Eaton  and  Orossby.  Al^d  oven  allowing 
Jill  that  the  defendants  contend  for  under  the  pretension 
of  salvage,, and  th$  safe  worth  |700,  which  ought  to  have 
been  deducted,  we  still  have  a  large  difference  in  plain- 
between  the  proved  value,  |42,000  in  round 
nd  the  $29,700  which  all  the  insurance  paid  and 
uld  come  to.  It  is  not  necessary  to  say  any- 
o  the  right  to  treat  as  salvage  property  more  or 
aged  without  any  deduction  of  the  cost  of  saving 
it,  or  proof  of  any  kind  of  what  the  cost  was. 

On  the  whole  I  feel  no  doubt  that  the  evidence  as  to 
extent  of  lossis  conclusiv^in  favor  of  plaintiffs.  I  have 
not  found,  either,  thai  Mr.  uq^rling's  Widence,  though  he 
is-a  very  able  man  no  doubt,  throws  much  light  on  the 
value  of  the  property  lost.  He  did  not  go  to  value  the 
property^  and  he  h^'iio  means,  or  only  very  imperfect 
means  of  doing  so,  if  he  had  had  that  purpose.  This  is 
clear  from  the  testimony  of  Salter  and  Orossby,  and  even 
Darling  himself  It  appears  clear,  too,  that  ijl  the  other 
companies  paid  in  full  on  basis  of  th^  value  of  loss — ^the 
same  as  has  been  proved  in  t]^s  case.  This,  though  not 
absolutely  conclusive  against  the  defendants  in  this  case, 
gives  us  at  all  events,  the  opinion  of  all  the  other  com- 
panies, nine  in  nnnp[ber,  that  were  on  the  risk,  and  ought 
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to  Ihi  •  toWftWy  safe  guide.  „  I  ■hall/ thertforer  giv^ 
"..  jodgmonl  for  plaintitft  for  1^,000.  Jntttr»<i.t  and  cofttt. 

Tho  following  iit^ejudgm»nt  :— 
r      "The  Court,  etc;.....     ^ 
t     '*  bon8id«ting  thatih*  plainti,^ 
recor«r  the  sum  of  $8,000,  amoani 
that  the  property  mMiitianed  in 
by  firrt  waa  worth  at  the  time  of  the 
contract  of  inanrance  betweetf  plai_ 
alleged  and  proved  under  the  policy  an 
exhibits  1  and  2  ;     ^ 

"  Oonaidering  that  defendants  ple^id,  HrsJiKe  18th  con 
<*'^>o*»  of  t*»e  policy,  to  which  the  plaintiffs  answer  that, 
the  said  condition  was  waived  Snd  dispensed  jyith  by 
the  defendants ;  >         .        -         '*    '    ,  > 

"  Considering  that  defendants  jjlead,  secondly,  thftt  ajt 
the  time  of  the  loss,  the  said  property  lilkd  ceased  to  b« 
insured  at  the  hour  of  noon  of  the  same^y  on  which  " 
the  los^occurred.  and  that  it  is  the  bindihg  custom  of 
insurers  that  Ere  risks  should  cea8e„and  expire  at  that 
hour  on  the  last  day  for  which  property  i^  insured ;  both 
of  «vhich  assertions  the  plaintiffs  deny ; 

;'  Considering  that  the  defendants  pleaj^.  thii^iy,  that 
theVplaintiffs  have  not  sustained  any  loss  exceeding  $26  • 
70(j,>lready  paid  them  by  otfer  Insurance  comp^mi^s  for 
the  same  loss;'  ^  -  a,    '         " '  .  >• 

-    '"  Considering  that  it^appeitrs  clearly  from  ifeeTerins  of 
the  pohey  continued  by  receipt  as  aforesaid,  tbame  «»»- 
tract  of  insurance  in  this  case  was  to  co^er-tW^whole  of 
the  day  of  the  26th  of  August,  and  thAthe  terms  of  the 
pohcjr  in  that  raspect  were  thatUe  sdm  thereby  M8tii»d 
was  to  be  paid  subject  to  the"  couditib^sj^fhigf^tW 
property  thereia  described,  or  any  part  the;r«o^^^4  be 
destro)^  by  firef  at  any  time  between  the  26th  day  of 
August,  1885}  aifd  the  'a6th"  day  of  August,  1886,  both 
inclusiye*  or  ^t  any  time  afterwards*  so  long  as  the  pre- 
mium  agreed  upon  wjw  regularly  paid ;  and  that  the  said 
stipulation  was  dontinued  in  %je  from  the  fi6th  of 
August,  18^,  to  the.JZ6tli  Augojit,  ISSilrr  inthe  saul  terms; 
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"  Considering  that  the  loss  in  this  case  occurred  on  the 
•HertM"  Co.  26th  of  August.  1887,  before  midnight,  and  that  no  bind- 
North.™  Am.  j^g  cti^tom  such  OS  the  defendants  plead  has  been  proved ; 

"Considering,  moreover,  that  the  proof  made  of  a  second 
assurance  on  the  26th  August,  188*7,  shows  that  such 
second  assurance  was  only  to  taRe  effect  after  the  expira- 
tion of  the  risk  in  this  case,  and  is  ndt  evidence  that  the 
plaintiffs  considered  the  insurance  in  this  case  would  ex- 
pire at  noon  on  that  day  ;  j^X  * 

"  Considering  that  an  ag^ent  of  the  plaintiffs  notified 

, th^fedefendflaftts  in  writing  in  sufficient  time  under  said 

condition  18,  of  the  said  Ibsis,  and  that  the  defendants  by  ' 
their  agent  Tyre  replied  and  signified  distinctly  to  t^^' 
said  plaintiffs'  agent  that  the  defendants  were  not  liable 
at  all,  by  writing  on  the  said  notice  the  words  "not  on 
.      risk,"  and  considering  that  the  defendants  thereby  dis- 
pensed with  the  performance  of  tKe  said  condition  18  ; 

"Considering  that  the  plaintiffs  have  made  full  and' 
complete,  proof  of  loss  as  alleg^  by  them,  and  that  {he 
defendants  have  not  shown  by  sufficient^  evidence  that 
the  said  loss  was  less  than  the  sum  of  |29,700,  total 
amount  of  all  insurances  on' tlie  said  property,  and  whereof 
nine  other  insurance,  companies  have  already  paid  the 
plaintiffs  #26,700 ; 

"Doth  dismiss  defendants'  pleas,  and  doth  condemn 
the  said  defendants  to  pay  and  satisfy  to  the  plaintiffs 
the  said  suib  of  $8,00d,  with  interest  thereon  from  the   ' 
80th  November,  1887,  date  of  sdrvice  of  process,  and  costs 
.  V     of  suit,  distraUs,  etc." 

Judgment  for  plaintiffs.  0 

^     Macmaster,  Hutchinscfn,  Weir  Sc  Maclennan,  attorneys,  for 
plaintiffs.  \ 

Bethune  8f  Bethune,  attorneys  for  defendants.  \ 

.■■-..■    ;■..;  (J.K.)V  .    -.  ,  .         ^:  \ 

* 

(')  No  appeal  was  taken  from  the  above  jadgihent  % 
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(QUB^^NTBOVEBTED  ElEOTIOMS  ACT]. 

/  f  November  80,  l«8a. 

Coram  Johnson,  Tasohbreai^  Lobanoeb,  JJ. 

L'AssoMPTioN  Election  Oase.  ' '  • 

MAGNAN  V.  FOREST. 

Quebec  Controverted  Elections  Act — Employtnent  of  speakers 
by  the  candidate — Advance  of  vionep  by  candidate  to  official 

o^ent — Corrupt  purpose  not  presumed— Intimidation- 
Agent— General  treiffingr^^^^^ ^3i^~ 

Hhu>:— 1.  A  candidate  may  lawAilIy  emttloy  and  pay  a  speaker  to    > 
advocate  his  cause  by  public  speeches  during  the  election  contest 
( WhOer  V.  Qibht,  4  Can.  a  C.  R.  430). 

2.  It  will  not  be  assumed,  as  against  tiie  candidate,  from  th^  fact  that 

money  placed  by  him  in  the  hands  of  an  official  agent  for  disburse-  ' 
ments,  has  not  been  fully  or  accurately  ..accounted  for  by  th^  agent 
(who  expended  only  one-third  thereof>,  that  it  was  advanced  by  the 
candidate,  or  expended  by  the  agent,  for  corrupt  purposes.  Proof 
must  he  made  of  the  corrupt  payments,  and  that  the  candidate  sanc- 
tioned them.    Such  advance  of  money,  however,  is  objectionable. 

3.  A  person  who  takes' part  J^:  committee  work  and  assists  in  checking 

voters'  lists,  with  tihes^k'nowledge  and  sanction  of  the  candidate,  is  an 
agent  within  tl|e  meaitiogjEif  the  election  law. 

4.  A  father  and  son  were  iiotified^by  an  agent  of  the  candidate  that  if  <* 

they  voted,  the  wife  of  the  fii$t  mentioned  would  be  prosecuted  for 
illegal  practice  q(  midwifery :  Mil,  a  case  of  ifi^imidation  sufficient  to 
annul  the  election. 

5.  .Whole  ordinary  hospitality  is  shown  during  in  election  by  an  »8K0j^ 

of  the  candidate  to  a  friend,  it  will  not  be  presumed  becans^^p 
peraon  receiving  it  was  a  voter,  that  the  entertainment  was  |Gf|»i^ 
with  a  corrupt  motive.  .  ^ 

6.  Forty  or  fifty  persons,  including  several  voters,  assembled  on  the  isvto 

of  the  election  at  the  house  of  an  agent,  whfre  liquor  was  served  to    "  :>> 
.      them  indiscriminately,  and  there  was  heavy  and  general  drinking. 
Hdd  (Taachereaa,  J.,  diCTerin^),  that  it  was  a  case  of  general  treating 
juffident  to  annul  the  (slection.  .  '        ,    ^ 

Tasohbbeau,  J. :—  '  '" 

Le'p^titionnaite  en  cette  cause  ayait  prodnit  on  6tat 

d6taill6  {bUl  ofparttQUars)  dansldqnel  il  mettait  k  la  chaig^ 

da  d^fendenr  et  de  ses  agents  nn  nombre  considtoible 

d'aotes  de'cormption  ei  de  manoBnvres  firandnleiises.  A  la 
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suite  d'nne  longne  enqudte,  il  a  jng^  h  propos  d'abandon- 
ner  la  majeure  partie  des  accusations  d'abord  portdes,  et 
par  son  factum  imprim6,  soumis  k  cette  Gour,  il  res- 
treint  le  ndmbre  des  cas  sur  lesquels  il  s'appuie  k  quatre 
pour  ceux  pouvant  entrainer  la  ddqualification  du  d6fen- 
deur,  et  k  dix  pour  ceux  devant  faire  invalider  T^lection 
par  suite  de  Taction  ill6gale  des  agents. 

Nous  examinerons  d'abord  les  cas  de  d6qualification  qui 
sont  les  suivants  :  ceux  de  Ernest  IVemblay,  Joseph  Q-au- 
thiefr,  Henri  Galarneau  et  J.  B.  Foisy.  Le  cas  de  Henri 
Ghilarneau  ayant  6t6  abandonn6  lors,.  de  la  .plaidoirie 

orale,  il  reste  k  consid6rer  les  trois  autres.      >^  1 

■,  '  »  , .., 

M.  Erttest  :Tremblay  est  un  avocat  de  Montreal,  dont 
le  d6fendeur  et  son  agent  officiel,  M.  Duhamel,  ont  retenu 
nes  services  commei  orateur  durant  I'^lection,  k  raison  de 
cent  piastreSf^pIus  ses  d^penses  de  voyage.  La  preuve 
^a|§montre  qne^'M.  Tren^blay  a  bien  gagn6  le  salaire  bon- 
yenn.  II  s'est  prodigu6  danstoutes  les  ^tssemblees,  grandes 
en  petites,  pSrorant  sur  les  hustings  oomme  dans  les  comir 
tes  et  dans  les  assemblies  deoGioncessions.  L'avocat  du 
p^titionnf^re  apr6tendu,  lors  de.  la  pl^^rie  orale,  qpe 
M|  Tremblay  avait  fait  plus  que  cel%/^Hnes  services,  a 
part  ses  discours,  pouvaient  6tre  assllfflpis  a  ceux  llfun 
v§  ritable  cabal eur  (canvasser),  et  que  l&l^oi  defendant  le  pUB- 
m<!nt  de  deniers  aux  cabaleurs  (ca»vbx5er5),  il  en  r^sultait 
que  le  d6fendeur  avait  cq^mis  une  manoeuvre  fraudu- 
leiise  en autorisant  d'abd^tTl^engagement  de  M.  Tremblay 
et  plus  tard  le  paiement  de  ses  services.  Gette  pretention 
n'est  pas  justifi^e  par  la  preuve.  M.  Tremblay  a  certaine- 
mpnt  pr6t6  son  assistance  an  travail  de  Torganisation, 

iis  c'6tait  de  sa  patt  une  aide  tdut-a-fait  ^lontaire  et  en 
dehors  de  I'engagement  tout  professionnel  qu'il  avait  con> 
tract6  et  qu'il  a  rempli  d^la  lettre.  Le  d^fendenr,  pas  plus 
<me  ses  agents  officiels,  ne  pouvait  lui  interdire,  parce 
qn'il  Itait  engag6  comme  orateur,  de  participer  conone 
volontaire  dans  une  lutte  politique  ou  ses  sympathies  et 
ses  opinions  politiques  bien  connnes  Tentrainaient  du  cote. 
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du  d^fendeur.  Bt  on  ne  pent  prAsumer,  contrairement  k 
lapreuve  faite,  que  lora  de  I'engag^ont,  il  6tait  entenda 
et  convenu  quejui  M,  Tremblay  feri^t  plus  que  ce  k  quoi 
il  s'6tait  engag6. 

Quant  d  prdtendre  que  les  services  de  M-  Tremblay,  a 
part  ses  discours,  6taient  ceux  d'un  cab^eur  on  canvasser, 
c'est  commettre  une  singuliere  confusion  de  mots.  Le  mot 
cabaleur  ou  canvasser  n'a  pas  besoin  de  dgfinttion^  Dans  le 
langage  Electoral  comme  dans  celui  du  IfigisMenr,  sa  signi- 
fication ne  prfite  pas  k  I'ambiguit^.  Le  cabiimr  ou  can- 
vasser est  un  personnage  subalterne,  auquel  tfn  confie  la 
mission  souvent  pen  d61icate  d'aller  relancer  I'ilecteur  k 
domicile,  de  sonder  ses  opinions,  de  chercher  k  le^  impri- 
mer  le  caehet  requis,  puir  eette  besogne  feitB.d'allW  ctiezr^ 
le  Yoisin  ou  le  vis-A-vis  renouveler  la  mdme  operation,  et 
ainsi  de  suit?  jusqu*^  6puisement  de  laliste  d'6lecSurs 
auxquels  il  s'est  chargfe  d'aller  donner  des  explications,  Kpte 
doht  il  doit  ensuite  rendre  compte  k  ses  mandants. 
ISgislateur  a  peut-6tre  bien  fait  de  "prohiber  le  paiement 
des  services  de  cette  dlasse  d'individus.  Mais  il  est  im-^ 
possible  de  leur  compar p:  ceux  qui  fontr  le  travail  de  I'or- 
^anisation  et  qui  se  recrutent  g£n6ralement  parmi  la  par- 
tie  insthiite  de  la  population.  <M.  Tremblay  a  pu  se  mdler 
a  ceux-ci.  II  n'a  certainement  pas  fait  la  besogne  de  ceux- 
\k.    Du  moins  on  n'en  a  pas  tent6  la  preuve. 

D'ailleurs,  dans  son  factum  imprim^,  le  p^titionnaire 
ne  place  pas  m^me  la  question  sur  ce  terrain.  II  se  borli^ 
a  invoquer  la  Sous-section  3  de  la  section  249  de  l*acte 
Electoral  de  1^76  qui  se  lit.  comme  suit :  • 

"  Qniconque  directement  ou  in^ireoteme^l,  nar  lui- 
"  mdmeon  par  le  moyen  d'un  auti4  de  sl^pari^,  f^ra  quel- 
"  que  doa,  prfet,  oSte,  promesse  ou  convention,  comme 
"  susdit,  k  ou  pour  qnelque  personne,  afin  de  I'induire  k 
"  favoriserou  k  s'eflEbrcer  de  favoriser  Tfileotion  d'un  can- 
"  didat  comme  membre  de  rAssemblfie  legislative  oud'ob- 
"  tenir  le  vote  d'un  ^lectenr,  sera  r6put6  avoir  oommis  un, 
-"  acte  de  corruption  et  punissable  en  conadquenoe." 

C^tte  disposition  de  la  Ipi  ne  pent  dtre  conai^l^e  qu'exi 
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rapport  aveeila  section  250,  qui  4ai  I'ait  suite  et  qoi  est 
en  ces  termesV.  ' 

"  Tontefois,  totites  les  d^penses  personnelles  r^elles  do 
"  tout  candidat,  ses  d^penses  pour  services  professionnels 
"  r^ellement  rendus,  etc.,  etc.,  seront  consid6r6es  commc 
"  depenses  valant  iSgalt^ent  et  dont  le  paiement  ne  cons- 
"  titnera  pas  une  infractioh  an  present  acte." 

La  section  249  prohibe  an  acte  de  corruption' tel  que 
serait  celni-ci :  acheter  I'inflnence  d'un  adversaire,  mdme 
d'un  n0n-61ecteur,  dont  les  services  et  le  travail  peuvent 
Stre  d'un  poids  6norme  dans  le  comt6  dont  on  brigue  les 
suffrages,  k  raison  de  sa  position,  de  ses  moyens,  de  ses 
%^^^lliances,  etc.  La  section  250  excepte  de  cette  defense, 
qui  sans  cela  serait  trop  g6n6rale  et  tomberait  dans  I'ab- 
Burde,  le  paiement  des  services  p^ofessionnels  r^ellement 
rendus,  paiement  qui  n'est'  pas  I'achat  d'une  influence  ou 
d'un  support,  qui,  au  contraire,  ne  laisse  supiraser  rien  de 
vdnal  et  exclut  I'id^e  de  corruption. 

Nous  d^cidons,  comme  cette  Gour  a  d'ailleurs  d6j4  d^ci* 
d6,  que  le  paiement  fait  k  des  avocats-orateurs  i>our  leurs 
services  dans  la  discussion  publiquedevant  I'^lectorat,  est 
un  paiement  legitime  et  qui  tombe  dans  la  categoric  de ' 
ceux  qui  sont  16galis6s  par  la  section  250,  et  en  cons6- 
quence  ^ous  d^clarons  ce  premier  caff  Hon  prQuvi^t  non 
fond6  en  loi.  Voir  19  L.  0.  Jurist,  p.  J85,  BenoU  v. 
Jodoin;  I.  Quebec  Law  Reports,  p.  295,  Oingras  v.  ^lehpn ; 
4.  Supremb  Court  Reports,  p.  480,  Wheler  v.  OMs. 

.2.  Cos  de  Jos.  Oauthier.  ^ 

Joseph  Glauthier  6tait  I'agent  officiel  dtl  d^fendenr  pour 
la  partie  nord  du  comt6,  le  notaire  Duhamel  6tant  I'agent 
officiel  pour  la^partie  m6ridionale. 

Le  d6fendeur  est^cusdd'avoir  donn6  del'argent  k  Gau- 
thier,  pour  que  ce  domier  favorise  son  Election.  Lapreuve 
constate  que  le  d6iendenr  a  remis  deux  cents  piastres  a 
Gauthier,  comme  son  agent  rigutikement  nomm4  en  vertude 
la  Uri,  pour  faire  faep  aux  depenses  Ugndes  dans  les  paroisses 
du  nord  du  comt6. '  ^ 
.  Snr  ce  d6pdt,  Ghmthier  a  d6pens6  16^.00  pour  des  fins 
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'J 
dont  on  n'a  pas  tent6  de  pronver  rill6galit6,  et  il  re«te  dh- 
bitenr  envers  le  ddfendenr  de  la  balance  da  d^pdt,  c'e8t>&-> 
dire  1185.00.  Da  fait  qae  ces  $185.00  n'ont  pas  encore 
6t6  remises  an  d6fendear,  qai  ne  ^les  a  pas  demand6e8,  le 
pStitionnaire  infere  la  prSsomption  qae  Gaathier,  agent 
officiel  da  d6f(^ndear,  et  par  <;on8£qaent  son  partisan  et 
ami,  a  6t6  indumunt  inflaenc6  par  le  d6p6t  qai  a  6t6  fait 
(>ntre  ses  maitis  de  la  dite  somme  de  $200.00.  Et  on  noas 
demande  d'acoaeillir.et  d'admettre  cette  ff^somp/um  sans 
nn  mot  de  preave't^  l*appai  da  8onp9on,  i^t'oontrairement 
aux  declarations  explicites  da  d6fend^r  et  de  son  agent 
Gaathier.  '  -  /'  * 

Le  d^fendear  a  agi  comme  toot^candidat  pradent  doit 
le  faire.  Ayant  confiance  dans  Tint^grite  de  son  agent 
ofiiciel,  il  fait  entre  ses  mains,  avaiit  I'^lection,  an  d6pdtde 
$200.00  poar  faire  face  aax  d^penses  I6gales  k  6tre  encoa- 
raes.  Oes  d^penses  se  troavent  a  ne  pas  d^passer  le  mo^ 
deste  chiffre  de  $65.00,  et  Tagent  est  redevable  de  la  diffl§- 
rence  envers  sop  principal.  Yoili  tont !  Poavons-noas 
alleraa-deld  et  presamer  nne  intention  corruptrice  qnand 
rien  dans  la  preave  ne  noas  aatorise  k  la  retraced  ? 

Gar,  qa'on  le  remarqae  bien,  le  pdtitionnaire  ne  peat 
rmaintenant  sabstitaer  an  grief  kun  aatre.  Le  d6fendear 
est  accasg,  par  les  particalarit6s,  d'avoir  donn6  de  I'argent 
a  Gaatiiier,  poar  qae  ce  dernier  favorise  son  Election.  De 
ce  grief,  il  ne  reste  plas  rien.  La  remise  des  $200.00  se 
troave  dtre  an  d6p6t  fait  de  bonne  foi  et  accepts  de  m^me. 
Anjoard'hai  le  p6titionnaire  pr6tend  discater  la  16galit6 
des  divers  paiements  feits  par  G-aathier  et  qai  expliqae- 
raient  cette  d^pense  de  $65.00.  A  cela  noas  n'avons  rien 
a  voir,  parce  qae  rien  dans  les  particaUrites  ne  jastifie  ce 
noaveaa  g^ef.  Gaathier,  longaement  interrog6,'r6pond 
qa'il  a  de  bonne  foi  d6pens6  cette  somme  de  $66.00  saivant 
le  compte  officiel  qa'il  a  foarni  et  qai  se  lit  comme  salt : 

D^penses  pour  reaction  de  copies  de  listes  ^lectoraltjs ^  $16  00 

Depen9«B poor charretiera ....$22  50 

Dipenses  poor  t^ligrammes • $  6  50 

i  poor  les  agents  reprfisentant  le  candidal  i  la  votation ....  $20.00 
D£p«^  personnellea  de  I'agent • $  8  00 

$66  00 
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Oaathier,  il  dst  vrai,  n'a  pas  gard6  de  pi^es  justificati- 
ves  de  ces  d^penses  modiqneii,  ©t  il  ne  pent  se  rappeler  !♦•« 
noma  des  peraonnes  k  qui  plusieura  de  ces  sommes  anraient 
6t6  payees.  Ou  a  essays  de  contredire  sou  t6moignage  par 
ceux  des  charretiers  Oyprien  Archambault  et  Gdsairc 
Hnboux  dit  Delougchamps,  qui  n'ont  pas  produit  de 
compfes,  mais  Gauthier  n'affirme  pas  dans  son  tdmoignage 
avoir  pay6  des  comptes  4  ces  iudividus,  quoiqu'il  soit  sour 
TiiQpression  qu'il  les  a  employes.  II  peut  6tre  k  ce  siyot 
daus  I'erreur,  de  m6me  qu'il  est  certainement  dans  son 
tort  de  n'avoir  pas  gard6  m6moire  6crit  de  ces  paiements. 
Mais  rieu  ne  nous  autorise  k  voir  autre  chose  dans  la  con- 
duite  de  Gauthier  que  de  la  negligence  et  un  laisser-aller 
qui  pourrait  peut-^tre  avoir  des  consequences  contre  IVv 
lection  dtt"  d^fendeur,  si  r^ellement  quelque  d6pen6e  ille- 
gible avait  6t6  prouv6e.  Mais  on  n'a  pas  tent6  de  faire 
cette  preuve,  et  emcore  une  fois,  le  seul  grief  que  nous 
avons  k  examiner,  est  celui  que  Gauthier  lui-mdme  aurait 
6t6  uid^ment  influence.  Oe  grief  est  certainement  re- 
pouW  par  la  prenvc^.  ■'^,  _ 

Voyons  ce  qu'a  dit  dans  un  cas  k  peu  prds  analogue  le 
juge  Richards,  devenu  depuis  1^  juge  en  chef  (aujourd'hui 
en  retraite)  de  la  Cour  Supreme,  dans  la  cause  de  I'eiection 
contest<^e  de  West  Toronto,  rapport^e  dans  les  rapports  do 
M.  Hodgins,  page  128  ;  ^ 

"  It  would  be  very  easy  to  dispose  ^^his  and  other 
•'  similar  cases,  whenever  anything  qiSionable  inay 
"  arise,  to  take  the  most  unfavorable  view  of  it,  and  at 
"  once  consider  that  any  act  that  was  at  all  questionable 
"  was  evidenc^''of  such  a  corrupt  practice  as  would  avoid 
"  the  election.  Take  the  case,  for  instance,  of  money  placed 
'•  in  the  hancls  of  an  agent  to  disburse  for  proper  legitim- 
"  ate  purposes  ;  when  called  on  to  explain  what  he  has 
"  done  with  the  money,  if  he  fails  to  tell  how  he  has  spent 
"  it  all,  to  whonrhe  gave  it,  and  for  what  purpose,  then 
*'  that  I  am  to  infer  he  spent  it  for  bribery,  and  therefore 
"  set  aside  the  election.  In  construing  a  statute  of  so  penal 
"  a  character  as  this,  I  do  not  feel  at  liberty  to  pursue  such 
"  a  conrse ;:  in  fact,  as  already  intimated,  I  consider  myself, 
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"  under  the  words  of  onr  statnte,  called  upon  to  act  upon 
"  the  principles  upon  which  election  committees  have 
"  acted  in  relation  to  theso  matters,  and  that  I  am  bound 
"  by  the  decisions  of  the  Rota  Jndges  and  the  Ooarts,  in 
"  same  way  as  I  would  be  in  disposing  of  cases  of  com* 
"  mon  law.  Baron  Martin  in  the  Wigan  case,  refers  to  the 
"  necessity  of  establishing  the  acts  to  unseat  a  candidate 
'*  to  his  entire  satisfaction,  though  fiiuch  may  have  been 
"  done  at  the  election  of  which  he  disapproved.  The 
"  doctrine  seems  to  be  well  established  through  most  of 
"  the  cases,  that  to  upset  an  election  a  Judge  ought  to  be 
"  satisfied  that  the  election  was  void,  and  that  the  return 
"  of  a  member  is  a  serious  matter,  and  not  to  be  lightly  set#^ 
"aside."  .  - 

Appliqnant  cette  sage  r^e  d'interpr^tation  iTespdce 
actuelle,  nous  n'avons  qu'&  declarer  ce  deuxidme  grief 
mal  fond6. 

S.  CasdeJ.  B.  Foisy. 

II  s'agit  d'une  accusation  de  /reo/ing- contreled6fendenr 
lui-m6me.  Cette  accusation  n'a  rien  de  s6riouz,  et  la  Gour 
n'y  refi^re  que  parce  qu'on  parut  avoir  insistd  lA-dessus. 
Mathias  Boch,  un  hotellier  de  TEpiphanie,  pretend  que  le 
d^fendeur,  au  retour  d'un  voyage  fait  au  village  de  TEpi- 
phanie,  oii  une  asseo^bl^e  devait  avoir  lieU;  rencontra  k 
Ron  hoteVnn  vieillard  du  nom  de  J.  B.  Foisy  et  que 
sieurs  ^lecteurs  se  trouvM^t  alors  tant  dans  I'hdtel  q 
dehors,  le  ddfendeur  se  s^pdt  adress^  k  Booh  pour  lui  d 
mander  d^afranger  les  chows  de  m|iniere  k  ce  qu'une  traite 
fut  pay6e  par  lui  sans  que  9a  paraisse,  le  dSfendeur  parais-  ~ 
sant  surtout  anzienx  de  pkyer  cette  tiaite  k  J.  B.  Foisy, 
un  douteux.  L'hotellier  l^-dessus  aurait  dit  au  d6fende^r 
de  ne  pas  6tre  inquieit,  qu'il  arrangerait  bien  les  chosest  - 
Et  en  effet,  la  traite  aurait  6t6  pay6e  k  plusieurs  aux  d6- 
pens  du  d^fendenr  (k  pen  prds  60  cents).  Le  nomm6  Boch 
ne  se  rappelle  pas  si  le  nomm6  Foisy  ar^ellement  6t6 
traits  on  non.  Foisy  k  son  tour  ne  s'en  rappelle  pas.  Le 
d§fendeur  nie  6nergiquement  la  chose. 

II  suffit  de  lire  la  d6po8itioii  de  Mathias  Booh  poiir  se 
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oonviliicra  qa'ilWy  a  pM  moyen  d'aiaeoir  inr  pareil 
tifimoif^age  In  molDdm  soap^on  ooiitre  le  d^ftmdenr.  Bll(> 
n'6t^blirait  dans  tbus  les  caa  qa'an  d^sir  de  la  part  de  o«> 
dernier  d«  faire  nn»  poIitoHMQ  k  ait«  vieille  connaiRBancc. 
d^sir  dont  I'at-complisBumunt  n'est  pas  proav6.  Mais  lu 
timoignage  mAme  de  Foisy  fait  ample  jantice  de  Tauoasa- 
tion  d'avoir  H^  indi^ment  influence.  Go  vieillard  ren- 
pectable,^vai»t  de  sen  rentes  dans  le  village  m^me  od  t('- 
nide  le  dfifendenr,  est  revenu  chez  lui  dans  la  voitunt 
mdme  dn  d6fendeur,  |iur  Toffre  de  ce  dernier,  qui  ue  Ini  a 
pas  dit  an  mot  d'^leiition  dnrant  le>  tr^jet. 

.   ,       >.  —  •      ',■■■' 

Les  acomitttions  personnelles  an  candidiit  d6fendeur 
6tant  ainsi  mises  de  c6t6,  jl  nons  reste  ii  considdrer  lea  csh 
'  reproch6s  k  ses  agents.  Oes  cas  sont  ceux  de  S6raphin 
Poitras,  George  Mireanlt,  Raymond  Liyoie,  Joseph  Aroham- 
banlt,  Boch  Ijafor^une,  Michel  Gibouleait,  R6g^s  Gail- 
banlt,  L.  J.  Martel,  F6lix  Martel  et  le  Dr.  Desmarais. 

Les  (;a8  de  S6raphin  Poitras  et  George  Mireaalt  sont 
des  cas  de  treating.  Poitras  est  an  marohand  qui  a  traitt* 
ses  pratiques  et  ses  amis  pendant  la  p^riode  61ectorale 
conhne  pendant  le  reste  de  Tann^e,  et  ee-n'est  pas  \k  une 
violation  dn  statut.  Rien  dans  la  preuve  ne  nous  autorise 
k  trouver  dans  ce  qui  s'^t  pass6  ohez  laLle  moindre  indico 
d'un  d6sir  de  corrompre  on  d'influencer  des  ^lecteurs. 
Mireault  est  un  oultivateur  chez  qui  des  ^lecteurs  se  sont 
r^unis  nne  couple  de  fois  et  se  sont  servis  k  mdme  nn 
approvisionnement  de  whiskey  qu'il  avait  dans'  une 
armoire.  Mireault  n'est  pas  un  agent,  et  comma  dans  le 
cas  de  Poitras,  il  n'y  a  aucune  tentative  de  preuve  qu'il  y 
ait  eu  motif  illegal.    Ges  deux  cas  sont  done  renvoy6s. 

Cos  de  RuifMond  Lqfoie  :-^l\  s'agit  d'un  special  treating 
dans  le  bWt  d'influencer  le  vote  du  nomm6  Lajoie  Ini- 
mdme  et  ceux  des  nomm68  Oscar  Tremblay  et  Edonard 
Pelletier.  Lajoie  6tait  charge  d'aller  chercher,  dans  uu 
comt6  voisin,  le  dit  Pelletier  pour  Tamener  voter  k  I'As- 
somption.  Pour  fairg  le  trajet,  il  S9  fadt  accompagner 
d'Oscar  Ttem^lay:^    Le  temps  6tait  froid,  et  ils  voulaient 

■  so  monir'  d'i;i^j|tou  de  boiason  pour  faire  le  voyage.    Dans 
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rei  but,  ill  »o  nnident  chez  le  d^ftrnd^ur,  od,  ■'odrraiiant  4 
Mtno  Fornat  elle-inAniM,  iIn  lui  doraandent  niie  boutnillu 
do  whiskey,  Mndainu  For«iit  natarellein«jfit  rafaae  do  la 
l<>ar  donnor.  On  a'adn^HHci  nlorN  k  la  Hprvanto,  qni  rafuto 
i\  fion  tour.  MaiM  Oncar  Trifmhlay  ap<^r9oit  aur  la  table 
line  bouteillo  de  rye.  SanH  plun  du  Tafon,  il  a'en  einpare 
m  disaut  h  la  servante  qu'il  la  prend.  Tremblay  ^ait  le 
(ousin  de  (;uttu  aervanto  ot  an  dea  HabitnAa  de  la  maiaon  ; 
nllo  ne  aongea  paa  k  romp^;her  d'aocprnplir  aon  deaaein. 
Im  boutoillu,  qni  n'6iait  paa  pleine,  I'^tait  encore  moina 
qaaud  leH  duus  amia  arrivdreat  chez  I'dlectenr  Pelletier, 
qn'ila  ramendrent  avet;  eux.  Toaa  lea  iVoia  prirent  an 
coup  enaemble  pendant  le  voyage  de  retour  k  I'Aasomp- 
iiofl,  aohevant  ainai  ce  qni  reatait  da  contena  do  la  boa* 
teille.  Go  caa  eat  inaignifiant,  ,et  toat  a'explique  le  plaa 
natarellement  da  monde.  D'ailleara  Lajoie  et  Tremblay 
avaient  vot6  avaut  le  ddpart  de  I'Aaaomption,  et  Ton  ne 
IMiat  paa  pr6tendre  qa'ila  ont  ea  cette  boiaaon  comme  t6- 
tompenae  da  vote  qa'ila  avaient  donn6.  , Madame  Foreat 
et  sa  aervante  avaient  refaad  de  la  lear  donner.  Ila  I'ont 
priae  d'eax-mdmea.  Oea  ^leoteara  n'6taient  pas  dea  agenta, 
(^t  reasaent-ils  Hd,  qne  le  fait  de  donner  an  conp  A  Pellu* 
tier,  dans  la  voiture,  alora  qa'ila  en  prenaient  ea^^-mdmes, 
«^st  an  fait  bien  ordinaire  et  dont  il  ne  rfiaalte  aacane  pr6- 
8omption  d^favorable.    Oe  cas  eat  renvoy6. 

Cos  .de  Joseph  Arckambault :  —  M.  Ernest  Tremblay, 
dont  il  a  d^d  6t6  fait  mention,  6tait  I'hote  da  d6fendear 
a  I'Assomption.  AyantD||ML  dies  ^litesses  chez  M.  Joseph 
Ardhambaalt^A  Saint- L^|^|  crat  devoir  les  lai  rendre  en 
I'invitant  k  diner  chez  le  dSfundeni^  le  joar  de  la  nomina- 
tion,  invitation  qni  fat  accept^e.  Oe  M.  Xrchambaalt  est 
an'homme  k  I'aise,  an  citoyen  marqaant,  et  an  chef  de 
parti,  il  fat  refn  k  la  table  da  d6fendear  avec  d'aatres 
amis  de  la  famille,  et  prit  avec  les  aatres  an  conp  d'app^ 
tit  avant  le  repas.  On  fait  maintenant  de  oe  fait  si  sim- 
pie  an  grief  s^rieax  centre  T^lection  da  d6fbndear  et  on  a 
persists  dans  ce  grief  jasqa'A  la  fin.  O'est  xme  insistance 
regrettably  en  face  des  nombrenx  jngements  qni  ont  fix6 
la  jarispradence  k  ce  sajet.  La  section  266  de  I'acte  6lec- 
,Voi.iy.,  8.  a  18 
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tonU  est  c'flllft  qnl  •'•ppliqtle  an  cm  pr^aont.     Elle  <hiI  en 
o«ii  tflrmeii : 

"Tout  (-«ndidiit  qui.  dan*  nii  motif  d«  odrruptioii. 
^'  donne,  fournit,  conopart  k  donnnr  on  fonrnir  de«  inetN, 
"  boiMona,  rftfi^ichiwuimMtitii  on  |>rovi4onii  i\  qunlqae  per- 
"  tonne  dans  le  but  derse  rRim  6liro,  on  pouravoir^t^  ^lu. 
"  ou  ^atiB  1«)  hut  dMnflmMicnr  cotto  porNonno  t)u  touto  antrf 
"  pomonno  iVdonnor  ou  a'abiiteiiir  d.o  dounur  mou  votu  daun 
"  uii«  61«)ctiou,  iiora  T6p«tfe  avoir  coniinia  I'actw  :  "  "  Avoir 
"trait*."  ; 

G'ekt-A-dire  qu'il  pent  y  avoir  jan  motif  de  corruption. 
mAme  dauH  rhoapitalit*  offortM  h  un  f'loctour,  main  encon- 
faut-il  r^tablir.  Loh  relations  MOcial«!N  ordinairus  nxcluiMit 
primd  facie  l'id6e  do  tout  motif  de  corruptitfii.  -  Si  on  vtuit 
I'ytrouver,  qn'on  I'indiqueet  qu'on  le  prouve,  mais  qu'oii 
ne  deroande  pan  an  tribunal  de  le  pr6«umer  en  d^pit  df 
^^H  loi  et  da  bon  s^ns.    Ge  cas  est  lejet^^. 

Qu  de  Roch  Laftrrtune  >— tie  caa  est  identique  au  pre-  ^ 
cMent.  II  s'agit  d'une  traite  ofterte  par  EmuHt  Tremblay 
chez  le'Dr.  Forest  (chez  qui  Tremblay  se  retirait)  au 
dit  Boch  Lafortune,  cultivateur  k  I'aise,  qui  avait  pr6<'^- 
demment  refu  TreAiblay  chez  Ini.  O'est  an  6t;hange  de 
politesse  qui  n'ayait  rien  k  faire  avec  le  vote  d«'  Lafortuw, 
qui  d'ailleura  6tait  au-dessns  d'une  pemblable  influenct'. 
Cas  rejet6.  ^ 

Cas  de  Michel  Gibguteau  et  Rtgis  GuilbauH.—he)  nomm^ 
Pierre  R^gnier  a  certainement  commis-  k  F^ard  de  ce^ 
deux  jfelecteurs  des  manoDuvres  frauduleuses  bieft  caractt- 
risdes,  en  leur  ofTrant  des  effets  .de,commerce  pour  les  om- 
p^her  de  voter.  Mais  il  n'y  a'aucune  preuve  de I'agence 
de  R6gnier.    Cas  rejetfi. 

Cas  de  L.  J.  Mariel.—Cmi  un  cas  d'lntimidation  reprocht^ 
k  Cyriac  Chaput,  agent  du  d6fendeur,  qui  aurait  dit  k  ret 
ilecteur  avant  la  votation  :  "  Yous  ne  pouvez  pas  jfttre 
"contrele  Dr.  Forest.  Si  vous  travaillez^  contre  lui,  Je 
"  n'aurai  qu'un  mot  k  dire  k  M.  S6n6t5al,  de  sorte  que  98 
"  no  prendra  pas  grand  temps  pour  vous  cUttrer. 
'  Martel  6tait  employ^,  comme  il  le  pretend,  comme  serre- 
^firein  snr  le  chemin  de  fer  de  rAssomption,  et  M.  Chaput 
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pMidt  poqr  vfoir  de  rinfldnaofl  itir  leg  emploia  ^ai  i^ 
donnaiiuit  iiuf  c«th«min  <i«  for;  et  il  Atait  an  dm  atniii  m- 
tim«^M  d«  f«u  I'hoiiorable  ti6ti6cal  qai.4Uit  Tetprit  dirig<«at. 
d«^o«^t«>i  ot\treprise. 

11  tnfflrait  p<mt-Atro  dot  KtponiKw  dotin^MM  par  c«i  indi- 
ridn  aktx  tran«'qa«'8tiohii  aftvAreii  qui  lui  ont^tA  posMli. 
pour  on  ftrriv«r  A  la  oonrluiion  qu'ihno  dit  pan  la  V6rit6, 
MaiH  won  t/nnoignaf^ti  out  mntrodit  formollmnont  par  Char 
put  lui<tn«ino.     En  outro,  il  eat  «n  prouvo  jquo  longtompn 

,  avant  IVUoction.  et  avant  la  pr^tenduo  converHation  qu'll 
relate,  MarteLavait  annoncA  sa  d6iorniination  do  ne  pan 
.  voter-  <^ontro  lo  Dr.  Foro«t\  qui  6tait  le  ra6deein  de  m 
fkmillo,  ot  pouf  loqnol  ii  avait  une  grando  ronsiddratiotv 
Oette  d6t«rmination,  il  I'a  «oniierv6»<  juaqu'A  la  fin,  telle- 
raent  qu'il  so  rondit  de  lui-m^ine  auz  asBembldee  priv6e« 
des  amis  du  d6fendour,  disant.  4  ceux-ci  do  ne  pas  se 
g«iier  de  parlef  dovant  lui,  qu'il  «tait  d6cid6  k  ne  pas  tra- 
vailler  ni  voter  contre  le  d^fonddur  et  qu'il  voterait  mdmt; 
pour  lui,  s'iijie -^jraignait  de  se  mettre  A  dos  tous"ses  an- 
(^ons  amis.  La  preuve  constate  de  plus  que  tons  les  em- 
plpy6s  du  (Jhomin  de  fer  out  6t6  laiss^s  parfaitement  libres 
d'aller  voter  le  jour  de  I'file^tion  pour  le  candidat  de  leur 

.  ohoix,  qu'on  ks  a  mdme  avertis  de  Ccftte  inddpendanoe 
qu'on  leur  laissait.  et  que  Ii  le  nomm6  Martel  n'a  pas  vote, 
•i'est  parcfe  qu'il  a  prefer*  ne  pas  le  faire,  vu  sea  sympathies 
prononcfiespour  l*M|6fendeur  ot  tant  de  fois  afflch^es  par 
lui-m6melgirt  eA  public  que  da&s  des  conversations  pn- 
vfees.  Co  cas,  doit  dficidehament  6tre  rejet6  .comma  les 
pr6c6dente.  - 

.  Cos  4u  Dr.  L.  j/b.  Demarais.—Le  Dr.  DesmArais  6tait 
un  partisan  reconnii  et  d^vou6  du  d6fendeur.  II  assistait 
aux  as^sembl6es  du  comit6  d'organisatio^  tenu  en  la  ville 
do  I'Assomption,  prfetait  son  concours  an.  pointage  des 
listes,  lo  tout  d  la  connaisSancd  du  d6fendeur  qui  accep- 
tait  la  responsabilitfi  des  actes  des  membres  de  ce  comity 
D'apr^s  tous  y  pr6c6dents,  ceci  suffirait  pour  le  consti- 
tuer  agent  du  ,d6fendeur.  (Voir.  Hodgins,  Election  cases, 
Ontario),  Election  de  Comwall,  p.  647  ;  Election  de  East 
Northumberland,  p.  671 ;  Election  de  North  OntafidTp. 
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t86  ;  Election  de  North  Wentworth,  p.  848  ;  Electk^n  de 
North  Ontario,  p.  804). 

MalheurenBement  pour  le  dfefendeur,  victorieux  jnsqu'ici 
des  accusations  port§es  tant  contre  lui-m6me  que  xiontre 
ses  agents,  le  cas  d'intimidation  prouv6  centre  le  Dr.  Des- 
marais,  son  agent,  est  insurmoutable  et  suffit  k  lui  seul 
k  entacher  1 'Election,  d'ailleurs  remarquablement  pure, 
dont  on  demande  Tinvalidatibn. 

Joseph  et  Toussaint  Turcotte,  deux  filecteurs  dumeut 
qualifies,  dtaient  notfes  sur  la  liste  6lectorale  dont  on  se  ser- 
vait  daps  le  comit6  du,  dfefendeur,  fr6quent6  par  le  Dr 
Desmarais,  cowme  des  douteux. 

Quelques  jours  avant  la  votation,  le  Dr.  Desmarais  ren- 
contra  un  nomm6  Louid  Bourque,  le  beau/p6re  ^^Tur-  ^ 
^otte  fils,  et  lui  demanda  s'il  avait  occasio|i  devoir  sou- 
vent  les  Turcotte,  Toussaint  et  Joseph.  «;  / 

M.  Bourque  r6poiidit  qu'il  voyait  raremc^nt  le  pere,  mais 
trds  (iouvent  le  fils,  qui  est  son  gendre,  et  il  dit  la :  "  je 
crois  le  rencontrer  dans  une  dizaine  de  minutes,  chez 
Payette,  un  autre  de  mes^endres."  Sur  ce  le  Dr.  Desma- 
rais dit  h  Bourque:  "Voulez-vous  avoir  la  bont6  de  lui 
"dire  que  les  bruits  courent^ue  s'ils  votent,  ils  sont  ex^ 
"  po66s  k  payer  I'amende,  les  bruits  courent  qu'ils  vont 
"  payer  l*amende  vu  que  sa  fepime  marche  i)oUr  les  ma- 
"  lades." 

Bourque  consentit  k  f&ire  la  commission,  et  se  rendit 
auprds  de  son  gendre,  qui  en  eSet  se  trouvait  chez  Pa- 
quette,  et  11  lui  r6p6ta  la  parole  du  docteur. 

A  une  question  directe  II  lui  pos6e :  "  N'est-il  pas  vrai 
QUe  cela  6tait  fait  et  dit  en  vue  d'empScher  les  Turcotte  de 
voter  ?"  Bourque  ne  pent  s'emp^cher  de  r^pondre :  "  Cela 
en  avait  qwuiment  Vair."  Notons  que  Bourque  est  un  par- 
tisan d6clar6  du  dfifendeur.       V     - 

Turcotte  fils  se  charge  k  son  tour  de  r^i^fto  la  menace 
k  son  pdre,  Toussaint  Turcotte,  auquel  il  la  r^pete  en  effet. 
Et  tons  les  deux  viennent  affirmer  qu'ils  out  6t6  empdch^s 
de  Voter  par  suite  de  cette  intimidatton. 

Une  autre  femme  du  nom  de  Lafortun^  avait  6t6  ponr- 
suiyi  p6ur  TaTinftme  raisflsa^  quelqTue  tempi^upaiavanir 
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sur  des  informatious  donn^es  par  le  mdme  Dr.  Desmarais. 

Le  Dr.  Desmarais  Itti-mdme  affirme  qn'il  n'adonn6oette 
commission  &  Bonrque  que  pour  rendre  service  anx  Tnr^ 
cotte.  Gette  excuse  es^  inadmissible  dans  la  bonche  d'un 
agent  qui  savait  que  les  Turcotte  avaient  6t6  des  ^yer^ 
saires  politiques  dans  le  pass6,  qji'ils  6taient  dans  tons,  les 
cas  not6s  comm^' douteux  dans  le  comit6  dont  il  ^tait  mem- 
bre,  et  que  cons6quemmeni  leur  vote  §tait  dangereux  pour 
la  pause  du  d^fendeur.  ©ette  menace  avait  d'autant  plus 
de  poids  que  celui  qm  -ta  proftrait  avait  616  d6jA,  sinon 
Tinstigateur,  du  moins  rinterm6diaire  d'une  poursuite  du 
m6me  genre,  et  que  c'6tait  connu. 

La  d6fense  a  tent6  d'6tablir  que  dans  une  rencontre  sub- 
sequente  avec  des  partisans  d(^6fendeur,  un  des  Tur- 
cotte, (le  pere),  aurait  dit  que  la%ei^  du  Dr.  Desmarais 
n'avait  pas  eu  I'effet  de  I'empdcher  le  voter  pour  le  candi- 
dat  conservatenr,  attendu  que  ses  sympathies  6tdent  d6j4 
acquises  au  d6fendeur.  Outre  que  cet  aveu  n'est  pas  r6- 
p6t6  sous  serment  par  Turcotte  pere,  aucun  semblable  »veu  T    "^i 

n'est  prouy6  avoir  6f^  fait  par  Turcotte  fils,  dont  la  d6pd- 
sition  reste  intacte  et  cohstate  I'eflFet  produit  sur  lui  par  la 
menace  en  question.  II  suffit  d'ailleurs  que  la  tentative 
.  dMntimidation  ait'6t6  faite  sur  I'un  ousnr  I'autre  pour  que 
oela  constitue  une  manceuvre  frauduleuse. 

Ce  cas  seul  suffit  done  k  faire  annuler  r61ection  du  d6- 
fendeur.'  '^         " 

1^  Dernier  cas  :  cdui  de  Felix  Martei:— La,  veille  de  la  yotar 
tion,  k  la  suite  d'une  as8embl6e  ^ui  devait  avoir  lieu  chez 
un  voisin  de  Felix  Martel,  ou  les  deux  partis  devaient^se 
rencontrer,  mais  qui  fut  bris6e  dds  I'origine  par  un  com- 
mencement d'6meute,Jes  partisans  du  d6fendenr,  au  nom- 
bre  de  vingt-cinq  oa  trenie,  se  r6anirent  chez  F6lix  Mar- 
tel, dans  une  des  concessions  de  la  paroisse  Saint-Booh,  et 
y  passerent  une  partie  de  la  nuit  k  s'amuiser  d  entendre 
quelques  orateure  de  circonstance  et  quelques  musiciens 
improvis6s  et  aussi,  il  faut  I'admettre,  &  boire  outre  me- 
sure.  II  est  incontestable  que  qnelques-uns  des  agents 
du  d6fendeur  6taient  pr6Bent8  k  cette  veill6e.  et  que  sMl  y 
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antorisg  par  leuT  prfisence.  La  boisson  foumie  6tait  doiya6e 
par  le  propri6taire  dd  la  maison,  le  nomin6  F61ix  Martel, 
qui  panut  6tre/ d'lyprSB  la  pretive,  un  joyeux  compagnon 
et  tin  bote  tres  lib6ral  en  tout  tempa. .  » 

J'admets  que  plusieurs  felecteurs  6taient  prSients  &  cette 
espdce  d'orgie  qui  a  dur6  jusqu'A  une  heure  avancfce  de  la 
nuit  et  mfime  du  matin,  et  que  si  le  treating  qui  s'y  est  pra-^ 
tiqu6  est  cOntraire  k  I'esprit  de  la  loi,  clest  un  ^neral' 
trying  qui  doit  eptrainer  I'invalidation  del'felection.  Mes 
collegues  sont  d'opinion  que  cette  assemblfee  avait  6t§  an- 
n6nc6e  d'avance  et  mdme  pr6par6e  par  le  comit6  dV)rgani- 
sation  de  I'Assomption,  en  vue  de  garder  ensemble  les 
61ecteurs  qui  la  composaient  et  de  les  pr4parer  plus  sure- 
,  ment  pour  la  votation  du  lendemain.  J'avoue  avoir  des 
doutes  s6rieux  lA-dessus,  et  ne  pouvoir  affirmer  une  con- 
viction aussi  certaine  que  celle  de  la  majorite  de  la  Cour 
sur  ce  point.  Dans  le  doute,  j'aurais,  pour  ma  part,  donn6 
le  b§n6fice  du  doute  k  une  election  qui,  dans  son  ensemble, 
me  parwt  avoir  6t§  conduite  avec  prudence  et  avec  tout  le 
respect'  possible  pour  la  loii^ui  r6git  nos  elections.  ^ 

J'incline  m6me  k  c#oire  que  la  boisson  fournie  par  F61ix 
Martel  n'a  pu  influencer  le  vote  d'aucun  des  electeurs  pre- 
sents k  cette  reunion,  et  n'a  pas  6t6  donn6e  dans  ce  but. 

dependant  le  cas  du  Wx.  Desmarais  suffisant  k  lui  seul/ 
k  faire  invalider  I'Mectiop,  mon  dissentiment  sur  le  cas  de 
F6lix  Martel  ne^hangerait  rien  au  r^sultat  de  la  cause  et 
je  me  crois  di»pens6  de  I'enregistrer  dans  lejugement  offi- 

ciel  de  la  Cour. 

Lejugement  de  la  Cour  sera  k  I'effet  d'annjuler  I'^leQ- 
'  tion  du  d6fendeur  pour  manoeuvres  frauduleuJBes  commi- 
^ses  par  des  agenis  du  d6fendeur,  hors  la  connaissance'  et 
sans  le'consentement  de  ce  dernier,  avec  d§pelis  contre  le 
d^fendeur  de  la  p§titiQn  d'filection  et  de  I'ihstruction, 
moins  les  frais  d'assignation,  de  taxe,  de  st^nographie  et 
d'impression  encourus  a  raison  des  t6moins  eutendup  sur 
les  acc!nsations  rejettes  par  la  Cour.  Ces  demiers  frais 
resteront  k  la  charge  du  p6titionnaire,  qui  est  en  outre 
oondamn^^  ^  pftyar  ari  <l6fftndflnr  lea  frais  par  lui  encourus 
pour  contredire  ces  accusations  non  fon«l6es.    Le  juge- 
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ment  officiel  donne  an  detail  de  ces  frais,  de  manure  k  ne 
donner  lieu  k  auoan  malentendn  lorsqn'il  sera  qaestiob 
de  les  taxer./  V4       ' 

*  Johnson/ J.:—  . 

This  lif  a  provincial  election  petition,  and  ij^  seeks  to 
avoid  the  election  'and  to  disqualify  the  candidate  return- 
ed, for  corrupt  practices  alleged  against  hifdself  personall] 
and  against  his  agents. 

A  very  n^inute  and  laborious  investigation  of  the  t\ 
large  voluiiies  of  printed  (evidence  adduced  at  enormoi 
and,  in  retipect  to  most  of  the  charges,  at  useless  expenJ 
makes  discussion  unnrecessary,  except  as  to  four  of  ti 
twelve  charges  that  werfe  argued.    They  are  the  caseslof 
Ernest  Tremblay  ;  of  Josdph  Gauthier ;  of  Dr,  Desmarailj 
and  of  Felix  Martel.  / 

The  case  of  Tremblay  was  for  the  corruplk  payment  of 
money  t>y  the  candidate  to  him  to  influence  the  election, 
contrary  to  chap.  1,  sec.  249,  s.s.  8,  of  the  Act. of  IStS. 
The  facts  are  that  the  respondent  paid  Mr.  Tremblay, 
who  is  a  lawyer  by  profession,  to  speak  for  him  at  meet- 
ings of  the  electors.  The  subject  of  sucli  payments  to 
such  persons  has  been'  so  well  discussed  that  I  am  not 
disposed  to  enter  upon  it  now  at  length ;  and  though  a 
gre«lt  deal,  no  doubt,  may  be  said  as  to  the  liability  to 
abuse  of  this  right  of  a  candidate  to  pay  a  professional 
man  to  speak  more  effectively,  no  doubt,  than  he  could 
himself,  yet,  where  I  do  not  find  any  abuse  of  that  right : 
where,  ^  |n  this  case,  I  find  the  lawyer  acting  merely  as 
^eaker,  and  in  the  way  of  direction  and  advice,  and 
notwithstanding  much  zeal  and  perhaps  an  occasional 
indiscretion,  yet  nowhere  guilty  of  any  corrupt  practice, 
which  we  are  all  agreed  is  the  fact  in  Mr.  Tremblay's 
case,  li^cousider  myself  bound  by  the  principles  of  the  well 
known  case  of  WMer  ^  Oibbs,  (')  in  the  Supreme  Oourt. 
I  would,  therefore,  consider  that  this  charge  is  not  sus- 
tained, for  I  am  persuaded  that  the  candidate  meant  only 
.to  retain  Mr.  Tremblay  for  legitimate  purposes ;  and  if 
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the  latter  exceeded  his  powers,  and  did  anything  wrong, 
the  candidate  himself,  as  far  as  the  character  of,  the  pay- 
ment goes,  would  not  to  be  blame  for  that,  though  the 
election  might  Ijje  avoided  if  Tremblay,  still  being  an 
ordinary  agent,  had  committed  any  act  of  corruption  suf- 
cient  to  avoid  it. 

Case  of  Jos.  Oauthier.  , 

Mr.  Gauthjer  was  one  of  the  respondent'^  regrular  agents. 
The  other  was  "Mr.  Duhamel.  The  respon^dent  advanced 
to  Gauthier  #200  to  pfliy,  as  he  says,  legal  eipenses.  To 
the  petitioner  this  looks  suspicious,  and  I  am  not  sur- 
prised that  it  should,  under  the  circumstances,  for  of  this 
sum  which  the  agent  received,  he  only  spent,  accprding 
to  his  own  account,  166 ;  and  it  is  at  least  doubtful/how 

"^e  spent  that,  for  he  is  contradicted  as  to  two  small  pay- 
ments which  he  84id  he  had  made.     I  must  say  that  in 
my  view  such  a  payment  as  this  by  a  candidate  is  V(9ry 
-objectionable,  as  open  to  dangerous  and  easy  abuse.  ^ 

I^  money  is  paid  in  advance,  that  is,  if  noi  as  unusual 
thing,  at  all  events  unnecessary,  for  the  purpose  ofpaying 

:  accounts  which  by  law  ought  not  to  be  paid  till  approved. 

'  If  the  money  advanced  is  partly  used,  and  partly  (indeed 
in  thlB  case  to  the  extent  of  two-thirds)  not  used,  as  far 
as  any  account 'is  given  of  its  use;  but  retained,  as  he 
sayis,  by  the  agent,  that  again  is  evidently  a  very  dan- 
getous  thing  indeed  ;  for  the  agent  may  be  not  only  open 
to  suspicion  of  having  used  it  for  improper  purposes  ou 
others,  but  of  having  kept  it  for  its  influence  on  himsellL, 
^  la  the  one  case  there  would  be  bribery  by  the  agent :  in 
\  the  other,  bribery  by  the  candidate.  So  far  we  have  sus- 
picion, just  suspicion  perhaps,  but  still  suspicion  inerely. 
We  mi|st  have  proof,  reasonable  proof  of  either  th^;  one 
offence  which  would  avoid  the  election ;  or  of  the  other, 

'  which  would  not  only  avoid  it,  but  also  disqualify  the 
candidate.  I  cannot  say  in  this  case  that  the  agent,  Mr. 
Qttuthier,  has  used  the  |65  for  an  illegal  purpose :  there 
is  no  proof  of  it.  I  can  only  say  that  he  has  used  it  for  a 
pnrpoBe  that  it 
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but  how,  I  am  unable  to  say.  Although,  therefore,  he 
\  may  have  paid  this  sum  in  whole  or  in  part  for  corrupt 
purposes— though  that  may  be  a  reason,  and  in  fact  is 
the  reason  why  I  loojc  upon  his  case  with  suspicion^  can 
we  possibly  say  that  he  has  ^lade  corrupt  payments,  with- 
out evidence  of  what  those  payments  were,  so  as  to  judge 
whether  they  were  corrupt  or  not  ?  I  think  not.  I  think 
it  would  be  impossible  to  setr^asidea*^  election  without 
knowing  and  saying  on  what  precise  grounds.  If  the 
evidence  of  the  two  cairters,  which  I  must  say  I  would 
hesitate  to  act  upon,  be  true,  it  would  tend  to  prove  that 
Oauthigr  had  something  to  CMiceal ;  but  wiiat  is  it? 
There  is  no  offence  proved :  but  only -th^  likelihood  or  pos- 
.  sibility  of  an  offence :  we  cannot  act  upon  that.  It  is 
quite  possible  for  an  agent  to  deceive  his  principal  with- 
out making  corrupt  payments  on  his  behalf.  Either  the 
evidence  of  the  carters  is  true,  or  not.  If  not,  then  Qau- 
thier's  account  of  the  matter  is  unimpeached ;  if,  on  the 
contrary,*"  they  speak  truth,  then,  he  made  no  payments  at 
all— as  far  as  we  have  proof  There  is  a  case  like  this  in 
Hodgins:  the  West  Toronto  case  where  Ch.  J.  Bichards 
said:  "  It  would  be  very  easy  to  dispose  of  this  and  other 
,  "  similar  cases,  whenever  anything  questionable  may  arise, 
"by  taking  the  most  unfavorable  view  of  it,  and  holding 
"  at  once  that  any  act  at  all  questionable  was  evidence  of 
"  such  a  corrupt  practice  as  would  av^d^ihe^election. 
"Take  the  case,  for  instance,  of  money  placed  in^lhr 
"  hands  of  an  agent  to  disburse  for  proper  and  legitimate 
'^purposes:  when  called  on  to  explain  what  he  has 
"done  with  the  money,  if  he  fails  to  tell  how  he  has 
"  spent  it  all,  to  whom  he  gav^'lt,  and  for  what  purposes, 
"  then  that  I  am  to  infer  he  spent  it  for  bribery,  and 
"  therefore  set  aside  the  election!.^  ,Jn  construing  a  statute 
"  of  so  penal  a  character  I  do  not  feel  at  liberty  to  pursue 
"such  a  course,  etc. ; "  and  then  the  Chief  Justice  goes 
on  to  cite  the  numerous  English  and  other  cases  sustain- 
ing his  view. 
The  other  aspect  of  the  case  put  by  the  petitioner's 
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to  another  for  an  apparently'  legal  purpose,  but  really  to 
purchase  his  influence  in  the  election.  I  may  s^ay  at  once 
that  if  this  were  shown  to  be  t^gjrue  state  of  ^he  case, 'it 
would  be  in  its  nature  a  very  Aerious  case  indeed  ;  in  fact 
a  conclusive  case  to  annul  the  election  and  to  disqualify 
the  candidate.  But,  in  the  first  place,  there  is  only  thei 
evidence  of  Dr.  Forest  and  Mr.  Gauthier  themselves  on  this 
subject ;  and,  further,  I  ought  to  say  also  that  \i  the  evid- 
ence were  never  so  clear  on  this  head,  there  is,  as  I  under- 
stand the  bill  of  particulars,  no  charge  to  base  it  upon. 
The  particulars,  of  which  there  were  originally  only 
eighty-six,  afterwards  increased  by  another  dozen,  contain 
charges  enough  again^  Gauthier  and  others, .  alleged 
agents  of  the  candidate,  for  offences  committed  by  them 
in  dealing  with  J^lectors ;  but  nowhere  in  the  whole 
record  is  there  any  charge  against  the  respondent  which 
can  be  taken  to  mean  that  the  payment  was  a  pretence, 
and  the  object  of  it  to  purchase  the  illegal  services  of  the 
agent.  It  is  only  in  the  factum,  and  is  evidently  an  after- 
thought ;  and  if  we  were  to  convict  him,  he  would  be 
convicted  without  being  accused  of  it. 

"  ■'--    Case  of  Louis  Jos.  Chs.  Desntarais. 

Here  we  have  a  case  where  intimidation,  in  order  to  pre- 
vent voting,  is  plainly  charged  against  Dr.  Desmarais  in 
No.  15  of  the  bill  of  particulars.  The  persons  prevented 
were  the  two  Turcottes,  father  and  son,  and  the  means 
used  were  to  let  them  know,  through  the  father-in-law 
of  the  younger  Turcotte,  that  if  they  voted,  the  elder 
TuTcotte's  wife  would  be  prosecuted  for  practising  mid- 
wifery. Bourque,  the  father-in-law,  conveyed  the  message 
from  the  lipd  of  Dr.  Desmarais,  and  there  is  no  doubt  in 
m^  mind  from  the  evidence  that  it  had  the  effect  intend- 
ed^ and  whether  it  had  or  not  would  be  immaterial.  I 
cahiiot  therefOTB  bring  myself  to  believe  that  as  far  as  the 
pffence  of  iutimidation  is  concerned  there  can  be  anything 
;^r}onsly  ^aid  toainst  it ;  but  resistance  is  made  to  the 
effect  of  this  charge  as  aiinulling  the  election  on  the 
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from  being  a  member]  of  a  committee.  Assuming  that 
the  doctrine  quoted  in  the  Montcalm  case,  and  common  to 
all  the  cases,  is  the  right  one,  it  is  impossible  to  shut 
one's  eyes  to  the  circumstances  here  which  carry  the  case 
far  beyond  the  principle  contended  for.  Desmarais  not 
only  attended  the  committee,  from  which  we  need  not 
perhaps  have  inferred  necessarily  his  agency;  but  he 
worked  upon  it,  and  he  worked  in  the  interest  of  the 
respondent.  There  were  a* number  of  persons  who  used 
to  meet  and  busy  thehnselves  to  promote  th^  election  of 
the  defendant.  I  do  Vot  think  that  the  name  you  may 
choose  to  give  to  such  an  organization  as  that  is  of  any 
importance.  But  in  looking  to  see  what  was  don^.by 
those  who  attended,  and  who  they  were,  we  find  Dr.  Des- 
marais ;  and  we  find  him  checking  the  voters'  list,  a|id 
certainly  doing  so  in  the  interest  of-  the  respondent, , 
because  he  was  one  of  his  most  respectable  and  influen- 
tial partisans.  The  respondent  himself  admits  as  much, 
but  everyone  seems  to  be  very  cautious  about  calling 
this  reunion  a  committee,  probably  under  an  idea  that 
being  a  member  of  a  committee  ipso  facto  made  a  man  in 
all  cases/an  agent — which  is  certainly  not  always  the 
case.  Thp  r^pondent's  agent,  Mr.  Duhamel,  admits  that 
Dr.  Desm^tais  helped  to  check  uie  lists.  That  was  a  some- 
what coni^idential  agency.  When  asked  whether  this 
checking  was  not  done  by  a  select  committee,  he  won't 
answer  no ;  but  merely  says  it  was  don«  by  a  committee 
that  was  pretty  general.  Now  the  respondent  knew  pf 
this ;  and  in  a  few  days  afterwards  the  person  he  selects 
as  his  particular  agent  to' represent  him  at  the  poll  is  this 
same  Dr.  Desmarais.  There  is  no  use  in  endeavouring  to 
discuss,  nor  perhaps  to  reconcile  all  tile  inferences  ftom 
the  endless  variety  of  facts  which,  in  the  niimerons 
reported  cases,  has  served  to  modify  the  opinion  of  indi- 
vidual judges.  But  there  is  one  thing  in  which  they  all 
agree,  and  that  is  that  the  principal  ground  of  conviction, 
in  the  mind  of  a  judge  called  upcm  to  decide  whether 
or  not  there  was  agencv  in  a  iriven  case,  ouirht  to  be  the 
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peraon  did  to  whom  agency  is  imputed.  By  this  teat,  I 
can  entertain  no  doubt  of  the  agency  of  Dr.  Desmarais  for 
the  purposes  of  the  respondent's  election ;  and  on  this 
charge  I  find  him  guilty,  without,  however,  any  personal 
participation  by  the  candidate  in  the  intimidation  prac- 
tised.       ' 

Though  I  avoid  discussion  which  I  deem  useless  to 
professional  men  on  this  sul^ct,  I  would  particularly 
refer  to  Ohancellor  Spragge's  deci^on  of  the  Cornwall  case 
in  Mr,  Hodgins'  work :  '*  If  aaaeietiili^of  electors  assembles 
"  and  has  th'e  sanction  of  the  candidate,  such  candidate  is 
"responsible  for  its  acts^^and  the  acts  of  the  agents 
"  appointed  by  it ;  biit  where  the  meeting  is  large,  then 
"  all  present  c4nnot  be  considered  as  agents ;  but  only 
"  those  to  whom  certain  duties,  either  as  a  committee,  or 
"  as  indrvidnal  capvassers  are  assigned."  There  is  also 
at  the  end  df  Hodgins'  work  a  numbered  list  of  actH  of 
agency^  tinder  fthe  heads  of  agency  generally ;  agency  by 
membetB  of  colmtmitteejB >  aiid  agency  by  mombdn  of  poli- 
t^9Jil  ^s^oei^ticVs.  ,TInderl&e  second  head  (yfm^h  is  our 
pi^ijt  bu^m^s),  1  refer  l^j  Nos.  8,  9,  10,  11  and  12. 

)fhi^,fia8^»  thenf^iiig  decisive  of  the  .petition,  and  as 
we  all  agree  upon  itTltaiy  further  discussion  may  be  use- 
less.    But  the  case  of  FelhtsMartel  is  certainly  also  one  of 
a  very  serious  description.    ItJs  a  case  of  general  treat- 
ing.   The  L'Assomption  comimt|ee  decided  to  hold  a 
meeting  at  a  place  called  "  Les  Chub>M,"  on  the  eve  of  the 
polling,  at  Martel's  hope ;  and  one  wrUess  (Normandeau) 
lets  out,  what  is  no  <%ibt  th^  truth,  inki  the  plan  was 
to  keep  it  up  all  night  md  go  tVthenpU  in  the  morning ; 
and  Ghaput,  another  witness,  a^jiamsan  and  also  clearly 
an  agent  of  the  respondent,  says^  that  the  central  com- 
mittee at  y  Assomption  asked  hipi  to  go  to  this  meeting 
and  "organi^p  the  voting,"  whatever  that  may  mean :  I 
take  it  to  mean  to  marshal  the  voters,  and  distribute  the 
work  of  bringing  them  up.    There  was  a  large  meeting 
at  Martel's,  and  heavy  and  general  drinking.    Mr.  Trem- 
blay  made  several  speeches  in  favor  of  Forest,  and  there 
WAS  treating  hyMai 
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named  Tourangeau  saya  that  Martel  induced  him  to  vote 
for  the  respondent,  and  to  come  to  the  meeting.     Martel 
himself  admits  that  a  number  of  men  passed  the  night  at 
his  house  amusing  tliomselves,  as  h^  calls  it ;  that  some 
were  still  there  when  the  polls  opened,  and  that  to  his 
knowledge,  a  flask  of  gin,  two  bottles  of  rye,  and  a  gallon 
of  whisky  were  drank.    The  respondent  contends  that 
there  was  no  corrupt  intwt  in  all  this  treating,  but  only 
harmless  merriment     I  toean  harmless  as  regards  the 
purpose,  not  the  natur^^the  stuff  they  drank.    I  End 
it  impossible  to  close  my  liind  to  the  impression  that  it 
was  a  preconcerted  plon  to  prime  the  vpters,  and  to  keep 
them  up  to  the, mark  :  and  if  th*t  is'to  feSillowed  to  be 
done  by  drink:  I  shall  tdke  the  liberty  of  thinking  that 
the  drink  may  have  a  good  deal  to  do  with  the  voting. 
It  cannot,  I  think,  be  successfully  contended  tljat  this 
was  not  a  most  unusual  assemblage  of  people,  at  a  most 
unfit  time  fof  mere  indulgence  in  drinking  without  an 
ulteripr  object.     In-suph  a  case  as  this  ^e.  muht  act  by 
the  dictates  of  our  common  sense.    It  is'noi  a  number  of 
persons  agreeing  mfe'rely  to  meet  and  to  carouse ;  it  is  a 
thing  decided  on  by  the  central  committee  of  the  Respon- 
dent.    With  what  object?  that  people  might  drink? 
They  could  drink  without  the  invitation  of  the  defendant's 
committee.    Normandeau,  Ghapnt,   Poitras,  and  Ernest 
Tremblay  were  there,  and  they  were  all  of  them  respon- 
dent's agents  in  the  eye  of  the  law.-    There  were  not  less, 
says  Martel  himself,  than  forty  or  fifty  persons  there.    I 
consider  this  case  also  sufficient  to  annul  the  election. 

The  only  difference,  then,  between  the  learned  judge 
to  my^  left  (Taschereau)  and  the  rest  of  the  Court  is  that 
he  would  annul  the  election  for  the  case  of  Desmarais, 
and  that  we  go  further,  and  find  Martel's  case  also  suffi- 
cient for  the  same  purpose.  I  ought  to  add  that  I  con- 
sider this  election,  as  elections  go,  nol;  only  here,  but 
pretty  mi^ch  everywhere,  a  very  fairly  conducted  one. 

LOBANCWB,  X  :-- 

L«  petition  d'Alection  d^tdftbA  la  forme  ordinaire  el 
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reproche  an  dfifendeur,  candidal  6la,  toaj  lea  actoa  do 
corruption  «num6r6s  dans  I'acte  6lectoral  do  Qufeboc. 

Lea  accuaations  Wmnlftea  par  1«  bill  doa  particularit6« 
Bont  au  nombre  de  U  et  ont  n6c««Bit6  une  longue  «nqu«te. 
.-ail  coura  de  hiquello«36  t6moin8  ont  6t«  entoudus  de  part 
et  d'autre.     Ub  charges  perBonncllea  Bont   mentionnfieH 
dans  la  premiAre  et  la  deuxiime  articulationB,  et  ae  rap- 
portent  ilk  JoBeph  Oauthieti  commor^ant  do  St-Lin,  ErneHt 
Tremblay,  6cuier<,  avocat  de  Montrf^al,  et  Joaeph  Fowy. 
cnltivateur  de  L'ABsoraption.     Le  dfifondeur  est  acxjUHf- 
d'avoir  pay6  aux  deux  premiers  de  Targent  pour  lea  in- 
duire  A  favoriBei*#on  61ection,  et  d'avoir  traits  Foisy  en 
vue  d'influencer  aon  vote. 

■  Cos  de  Oauthier. 

Le  d6fendeur  a  nomm6  deux  agentB  d'6lection,  Tatt,  le 
notaire  Duhamel',  r^Bidant  au  village  de  L'ABBomption 
ou  demeure  le  d6fendeur.  et  I'ljutre.  le  dit  Gauthi^r  II  a 
dohn6  1200  d  ce  dernier  au  commencement  de  I'filection 
pour  loB  dfepenses  ordinaires  ;  Gauthier  n'a  dfepenafi  que 
165  et  il  a  retenu  la  difference  en  sa  pofaeBBion.  11  n'ayait 
pas  encore  pay6  cette  somme  au  dfefendeur  lorsqu'il  A  6t6 
examine  comme  t6<noin.  ai^  (jours  de  la  contestation  dvf 
I'tfection,  et  celui-ci  ne  lui  6^ft  jamais  demands  le  paie- 
ment.    GautWer  se  reconnait  ^^biteur  du  d6fendeur  ^ur 

autant.  ,  \  '  ,.  ' 

Quant  aux  $76  qu'il  a  dfepenlsfies,  M.  Gauthier  a  eipU- 
qu6  cette  dfepense  dans  le  compte  qu'ila  f<>umi  k  I'aitre 
agent  du  dfefendeur,  M.  I^hamel.  Elle  consiste  en  paie- 
ments  faits  aux  agents  Au  dfefendeur  et  kd^  charretiers 
pour  les  transporter  aux  diffferents  bureaux  de  votation  de 
St  Lin,  k  des  secrfetaires-trfesoriers  pour  copie  des  listps 
felectorales  et  quelques  frais  personnels,  j  Gauthier  i^^ 
produit  aucun  refu  ni  pieces  justiacatives|  au  souliende 

ce  compte.  '     Ll      •    *  *     • 

Le  p6titi6nn;ure  I'accuse  non-seulement  d  avoir  fourni 

'   un6tat  insuffi^ant  de  sea  dfepenses,  mais  ^ncore  d'avt)ir 

donn6  un  9om^e  faux;  notamment d'avoir  d6clar6  an 

cours  d^  I'enqttete,  qu'il  avait  engagfe  et  pay6  certains 
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oharrellem,  qui  plai  tard  ont  ni«  le  fait, 
nommfeii  Archambault  ot  Delongchampa. 

Oauthier  a  retenu  une  partie  do  la  Homme  qnoled*fen- 
deur  Ini  a  confi^^e  jwur  Ion  d^^poiiHeii  4e  ■on  6l«ction,  et 
oelui-cl  ne  Ini  en  a  jamais  domand6  lo  paioment;  il  a  de 
pins  produit  uti  compte  iuBiiffiHant  et  contredit  4  I'en- 
qu«to  !  Le  pfititionnairo  trouve  dans  ces  faita.  la  prouvo 
d'un  paiement  d%uiB6  de  la  part  du  d6f«ndeur  A  son 
agent,  pour  I'engaffor  i\  favorisor  son  election,  c'est-A-dire 
une  mancDuvre  r6put6o  fraudnleuBo  par  le  paragraphe 
troiji  de  la  section  249  de  I'Acto  electoral. 

Les  sections  de  I'acte  qui  se  rapportent  aux  ddpenses 
d'61ection,  sont  la  section  281  etles  suivantes.  Lescomptes 
d'61ect!on  doivent  Atre  transmis  dans  le  mois  qui  suit  la 
declaration  de  I'eiection,  au  candidat  ou  k  son  agent,  sans 
quoiles  dfibiteurs  perdent  leurs  droits  au  recouvrement 
de  leur  cr6ance.     L'agent  ne  doit  payer  les  comptes  qu'a- 
prts  avoir  dohn6  son  apprttbation  et  obtenu  celle  du  can- 
*didai     I^i  Stat  d6taill6  d^  toutes  leti  d^penses  encourues 
par  un  candidal  ou  en  son  nom,  y  compris  les  dfipenses  k 
faire,  doit  dtre  transmis jA J'officier-rapporteur  avec  les 
pieces  Justiacativel  ^i  s"y  rapportent ;  le  tout  sous  une 
p6nalit6  de  |200,  et  k  d?faut  de  paiement,  d'un  emprison- 
nement  de  six  mois  qontre  l'agent  ou  Je  candidat  en  d6faut 
de  foujnir  ce  compte  ;  et  dans  le  cas  oii  l'agent  ou  le  can- 
didat fournissent  un  6tat  faux,  I'amende  est  de  |600,  et  k 
d6faut  de  paiement»  I'emprisonnement,  de  douze  mois. 

Les  ciiconstances,  il  faut  I'avouer,  prdtaient  au  soup- 
9on,  et  ce  n'est  quTaprAs  un  examen  bien  minutieux  de  la 
preuve,  que  j'enf  (luis  venu  k  la  conclusion  que  toute 
.  inusitfee  que  so^t  tt  conduite  de  cet  agent,  et  impmdente 
qu'ait  6t6  celle  du  d^fendeur  en  acceptant  un  compte 
aussi  pen  conform^  k  la  loi.  il  n'y  a  pas  lieu  cependant  k 
incriminer  ce  der^i^.  Le  d6fendeut  a  ete  entendu  comme 
t6moftii  et  il  n'y  a  pas  lieu  de  mettte  en  doute  la  sind«rit6 
de  ses  aveux ;  il  faut  done  le  croire  quand  il  dit,  que  les 
deux  cents  piastres  q^'il  a  payfees  k  Ganthier  au  d6but  de 
relection,  devaient.  ^rvir  k  couvrir  les  d^penses  auto- 
\riB6e8  par  la  loi.    L'l^sage  illicite  que  cet  agent  a  pn  en 
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i^  pAr  I*  n^  4  rinifQ  <^t  hora  la  ronnaiimano*  du 
d4f«ti4«ori  <$ch«(i(M  #»  contrAli*  d«  cidui-d,  ot  ito  poamit 
lai  #tra  reprooh^,  que  dana  I«  caa  oii  il  aurait/|aba6qn«in- 
ment  approuvA  ou  ratiflS  c«t  omploi,  et  indft  ii'«>it  pait 
pronv^.  L<)  dWtft^iiduur  juro  qu'il  n'a  autoria^  quo  duM 
d6p«n««s  licitee.  .4  de  aoj^  06(6  Gau^hiur  d6olaro  sooa  aar- 
mant  qa'aacune  partie  de  la  nommu  qa'il  a  re^uo,  n'a 
aervi  k  dm  fina  illicitea ;  collnin«>  matiAro  do  fait  il  ta'eai 
paa  prouf  A  qae  Gauthior  a  Tait  do  la  corruptifin  !  II  no 
roHto  done  contro  lo  d^fondi^ur  <|u«t  la  pr^Homption  qaj, 
a'inf^ro  de  rinanffiiianco  da  cofnpte  do  ho u  agon t,  dw 
tradictiona  qai  existent  entre  cet  agent  et  deuzjltii 
■nr  Temploi  d'nne  partie  do  laaommo  ddpons^o,  ot 
qn'il  a  retenU  |186  on  aa  poaHoaaion.  '  *  *   , 

II  n'y  a  \k  que  doa  pr^HomptionM  et,  quelqne  fortioH 
qu'ollea  puiRaent  paraitro,  olloa  soraient  insulHaautofl  do- 
vant  an  jary,  pour  ««80oir  an  verdict  de  uoupable.  Or  il 
■'agit  de  la  d^ualifioation  du  candidat,  .et  lea  nifimcH 
regies  a'appliqaent;  il  fani  ploa  qae  dea  prteomptiona ;  il 
faat  ane  preave  certaine  non'aealemeut  de  Temploi  illi- 
cite  de  Targon^  i|||li8  encore  de  la  connaissance  on  de  la 
ratification  da'*<nindidat. 

II  a  6t6  jag6  qtte  I'agent  qui  ne'rendpaann  compte 
aaiiafaiaant  de  sea  d^penses  et  est  rest6  en  possession  d'anc 
partie  de  I'argent  qui  lai  avait  6t6  donn6  poar  lea  fina  de 
r^lection,  est  prdsum^  avoir  employ^  cot  argent  poar  dot* 
fins  inavonablea ;  ot  cot  agent  a  6t6  troav6  colipable  d'nn 
acte  de  corruption ;  niais  jo  no  sucho  pas  que  Ton  soit  allS 
.  ansai  loin  que  de  tenir  le  candidat  responsable  an  rndmo 
d6gr6.  II  est  vrai  qae  Ton  a  aassi  ja|^*  ooe  le  candidat  qui 
confie  k  son  ftg^t  des  deniers  P<)^'I^MN»#  ^®  r^lectipn 
et  n'ezerco  pas  Mnf  lai  la  B^^^'^i^^^^HMMjIli^'  P^i^Nlii^*' 
tena  responsable  da  maavaia  iwipPquVen  fait ;  mais 
poar  6tablir  cette  responaabilitd  il  faat  proayer  Tasag*' 
m6me  qui  a  6t6  fait  de  I'arigent. 

Dana  vie  cas  actael,  Qaosthier  rend  an  oompte  inexact 
insa^aant  poar  ane  panie,  et   Ton  prdsame  qa'il 

mit  vm  aaage  inayonable  dea  sommea  d'argent  dont  il 
n'ezpljyUHjpaa  le  placement.    Cette  prteomption  poarrait 
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toaraer  centre  lai  dani  upt  pourstiite  p*n»l«  et  ^ui-kitt, 
■ervir  do  bu«)  A  lUia  condwnnatioa;  majg  il  n«  Ma];ait  en 
Atre  dM  m«m»  di!'okndi4at,  qal  ^«  pent  *tre  paai  qmt 
\tonr\vi%fXm  d«M;orruption  qn'il  a  commiii  p«nionnel!e- 
inont,  on  coux  que  sou  agiuit  « (ioflpimia,  ^  m  f^nnnaimfjnrt ; 
ut  il  Taut  fnirole  preuye  dee  actes  tnAmoi. 
Voici  an  pr6<;6deut  a</ rmn  rapports  anz  paf^es  ISil.  124 

^i^Hi^rapporta  de  Hodffini  ;  o'eat  le  cam  du  I'^lection  d» 

JliMpto  ()u««t :  Pronoz  le  cm,  dit  le  jug«  lUchard.  cTStte 

p^  iMfpie  d'argnnt  oonftfio  par  le  oandidat  k  aon  agent  pimr 

l»«i»  ftna  periniaes  d«  I'felection ;'  si  lorNqa'il  eat  np|>«d«  k__ 

dire  06  qa'il  a  fait  de  I'aiguQt,  il  ne  pent  pa«  on  expliquiw^ 

Pomploi,  doia-Je  inffirer  qa'il  I'a  omplo{6  pour  fain  de  la 

'  comiption  «t  annaler  I'^Ieotion  ?  Je  ne  me  oroiraia  jnati- 
fiable  dedonner  nne  telle  in^e?pr6t4tion  k  nn  statat  pteal 
oon^ime  celui-ci.  Jo  cifoia  qu'anx  termOH  do  atatat,  je  dbiR 
rae  glider  d'aprda  lea  principea  qui  dirigoaient  lea  comit^e 
d'^leotion  on  aomblablea  caa.  Le  simple  aoap^on  ne  aemt 
pas  anfiisant  pour  n^mtonir  nne  accnaation  de  corniptioB. 
et  le  jngo  qui  en  apPPfuant  le  statat  remplit  lea  doubles 

•  fonctions  do  juge  et  de  jur6,  no  doit  le  faire  que  aur  une 
prouve  HuUiHanle  pour  .fustify^r  un  verdibt  devant  nn  jary. 
Qualit  k  la  partie  de>la  aom^o  que  Ganthier  a  retenne 
en  sa  possession  et  dont  il  n'a  point  rendu  compte  an 
d^fendeur,  il  faut  avoner  quo  le  fait  avait  besoin  d'explif 
cation.  Get  agent  admot  qu'il  reate  encore  k  payer  cer- 
ta^nes  sommes  d'argent  k  des  charretiers  qu'iha  employes 
pour  transporter  les  agents  du  d6fendeur  anx  polla,'et 

^xpliqne  lea  retards  de  ces  paiementa,  par  le  fait  qae  o« 
i^harretiers  ne  lai  ont  point  pr^aen^  lear  compte.  Le 
p^titionnaire  lui  r6pond  que  tout  cela  n'eat  qu'un  sabter* 
fuge,  pour  diff6rer  jusqu'apr^  la  eontestatioh  de  I'Alec- 
tion,  relocation  de  promesses  illicites  ant6rieares.  Fond6 
ou  non,  ce  soupfon,  tout  natarel  qu'il  puisae  paraitre, 
n'est  qn'nn  aonp^n,  et  comme  je  viena  de  le  dire,  la  loi 
exige  davantage.  Gkuthier  reconnait  devoir  an  dtfendear 
la  somme  qu'il  a  ainsi  retenue  en  aa  possession  et  il  eat 
Holvable.    Le  dftfen^eur,  il  est  vrai,  ne  loi  en  a  jamais 

-  demands  le  paiement ;  faat-il  conclare  qa'il  y  a  ea  entre 
Vol.  IV.  &  G         ,  .19  '<-■ 
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e&x'i|1ied^tenie,tacite,  et  qn'en  rtolitg  o'est  nn  paiement  ' 
4^gaia6-qiie  le  d^fendenr  a  fait  4  Ganthier  ainsi  que  le 
'.  pf6tend  1«  p^ti&oanaire  ?  Ponr  arriver  k  cette  conclusion, 
il  faut  comme  ponr  les  aatres  cas  proc6der  par  supposition, 
et  le  f^sultat  est  le  mdme.  II  n'y  a  rien  qui  puisse  incri- 
miqer  le  d^fiendenr  dans  le  fait  senl  que  son  agent  a 
tonrn6  k  son  profit  uhe  partie  de  la  somme  qu'il  devait 
ddpekiser  pour  des  finsjautoris6es.  Ge  ne  serait  done  que 
parce  que  le  d6fendenr  ne  lui  a  demands  aucun  compte 
de^cef  argent  et  n'en  a  pas  exig6le  remboursement,  qu'on 
peut  I'accuser.  II  a  'pu  y  avoir  imprudence  de  la  part  du 
d6fendeur,  et  mdme  publi  de  la  loi ;  mais  conclure  qu'il 
y  a  eu  d6lit»  serait  aller  au-deU  de  la  loi.     ' 

I^  statut  indique  la  maniere  dans  laquelle  les  coxaptes  ; 
des  agents  doivent  Mre  faits  et  la  preuve  que  les  caudi-  ^ 
dats  doivent  exigeir,  et  il.  est  k  dteiier  que  de  toute  part;^ 
on  s'y  conforme ;  la  pratique  contraire  peut  donner  lieti 
d  des  abus  dont  les  candi^ats  seraient  eux-m6mes  les  vic<- 
times,  et  qu'en  vne  de  la  puret6  qui  doit  r^gner  dans  les 
Elections,  il  importe  de  r6primer. 

Je  suis  snr  le  tout  d'avis  que  le  cas  de  Gauthier  doit 
6tre  renvoyfi. 

Lbcm  de  Foisy, 

Oe  cas  se  rapporte  k  une  traite  qui  anrait  6t6  pay6e  par 
le  d,6fendeur  lui-mdme. 

La  preuve  de  ce  fait  est  plus  qu'ijicertaine.  Le  tSmoin, 
sur  lequel  on  pouvait  compter,  est  le  nomm§  Foisy  lui- 
m6i|ie.  Or,  il  ne  se  rappelle  pas  la  chose.  D'un  autre 
c6t6r  le  d6fendeur  examine  comme  t^moin  nie  le  fait.  Ce 
cas  de-yrait  6tre  renvoy6. 

,   .  ^JjeceadeTreniblay. 

Beste  maintenant  pur  les  charges  personnelles,  le  ca& 
de  M^  Tremblay,  avocat.  , 

Le  d6fendeur  a^met  avoir  pay6  k  M.  Tremblay  la  somme 
de  1100,  pqur  servicea  professionnels.  Cette  somme,  dit-il,  - 
avait  6t6  convenue  entre  M.  Tremiblay  et  son  agent,  Du- 
hamel.    Le  p^titio^naire   accuse  le  dfeferideur  d'avoir 
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inelles,  le  ca& 


ralement  son  6lection.  II  est  6tabli  que  Tremblay  ne 
s'est  pas  contents  de  faire  des  disconrs,  il  a  agi  comme 
partisan  et  ami  da  d6fendenr.  CSependant,  je  ne  crois  pas 
qn'il  y  ait  lien  de  tenir  le  d6fendenrresponsable  des  actes 
de  Tremblay  en  dehors  dn  mandat  qui  lui  avait  6t6  sp6- 
cialement  confi6.  Le  d6fendenr  avait  le  droit  de  retenir 
les  services  d'nn  avocat  ponr  parler  ponr  lui  <en  son  lien 
et  place  dnrant  T^lection,  tant  dans  les  assemblies  pnbli- 
qnes  que  dans  les  assemblies  de  comitd  on  se  faisaient  les 
disconrs  politiqnes.      -  ^ ^^^^^ ^_^ ^^_i__„^  „L__^^ ^ 

Le  p6titionnaire  pretend  que  les  services  de  M.  X^em- 
blay  ont  6t6  reqnis  ponr  les  fins  g6n6rale8  de  la  cabale  et 
de  Torganisation,  et  non-s6nlement  ponr  les  fins  de  la 
discussion.  Les  trois  t6moins  entendns  snr  ce  point  sont 
le  d6fendear,  son  agent,  M.  Dnbamel,  et  M.  Treml^ay 
Ini-mdme,  et  tons  les  trois  jnrent  positivement  que  ks 
services  professionnels  senlement  de  M.  Tremblay  de- 
vaient  6tre  payds  et  de  fait  ont  6t6  pay&s.  II  est  vrai  que 
le  d^fendenr,  admet  qne  M^  Tremblay  a  conduit  en  partie 
.  son  Election,  m^isriVfant  prendre  Taveu  du  ddfendeur  en 
entier  et  ifiitei^t^r  da^s  boil  ensemble.  II  affirjme  d'a" 
bord  qn'il  n'a  ptiy6  qfte  les  services  professionnels  de  ce 
monsieur  suiva&t  I'entente  que  celui-ci  avait  faite  avec 
son  agent  Duhamel ;  quand  U  declare  qn'il  condnisait  en 
partie  soft  dlectioUi  il  fusait  allusion  an  rdle  important 
que  devait  remplir  I'avocat  .qn'il  avait  choisi  i>onr  faire 
la  discussion  pour  lui.   ' 

La  question  est  done  de  savoir  si  ^h  r6alit6  M.  Trem^ 
blay  a  6t6  retenu  comme  avocat  du  dSfendeur  ou  comme 
agent  pour  les  fins  de  la  cabale  et  de  I'oirganisation. 
Comme  je  viens  de  le  dire,  la  r6ponse  est  dans  le  t6moi- 
gnage  du  d^fendeur  et  de  MM.°  DuUbmel  et  Tremblay,  et 
leur  t^moignage  n'est  pas  contredit.  Ge  que  M.  Tremblay 
a  pu  faire  en  dehors  de  ce  mandat  special,  hors  la  con- 
naissanpe^du  d6fendenr  ne'peut  impliquer  celni-ci  per- 
sonnellement.  Quant  k  ses  °^ctes  en  dehors  du  mandat 
ce  sont  des  faits  qui  peat*dtre  ponrraient  servir  k  atteindre 
M.  Tremblay  comme  agent.^et  annuler  ainsi  I'^lection ; 
mals  ll  s'agit  ponr  le  momeut  d'nne  chai|fe  penoimeile, 
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et  on  ne  pent  pas  aller  an-del&  de  raccnsation  elle-mdme 
et  da  fait  tel  qii'artical6  dans  le  bill  des  pariiQularitds. 

Les  actes  reprochds  k  M.  Tremblay,  copime  agent  du 
d6fendear,  sont  expliquds  dans  les  cas  particnliers  anx- 
qnels  ils  s'appliquent.  Le  cas  de  Tremblay,  snivant  moi, 
n'est  pas  prouv6. 

Ayant  dispose  de  la  partie  de  1%  contestation  qui  bc 
.  rapporte  auiPBharges  personnelles,  j'eii  viens  maintenant 
anz  actes  de  corruption  reproch6s  ahx  agents  du  d§fen- 
deur.  Neuf  cas  de  corruption  ont  H€  signal6s  k  Targument , 
ceux  de  F61ix  Martel,'  Dr.  Desmarais,  Amireault  Lajoie, 
Jos.  Archambault,  Lafortune,  G-ibouleau  et  L.  J.  Martel 
et  Poitras.  Ceux  de  F61ix  Martel,  Desmarais  et  Poitras 
appellent  plus  particulidrement  I'attention  de  la  Oour 

Cas  de  Filix  Martel. 
Il  y  a  dans  une  des  concessions  de  la  paroisse  le- 
Boch  un  rang  commun6ment  appel6  "La  Chute." 
veille  de  la  vptation,  il  fut  d§cid6  an  comit6  de  L'Assomp- 
tion  d'aller  tenir  une  assembl6e  dans  ce  rang  ctez  le 
nomm6  F6lix  MarteL  .  Le  iait  est  prouv6  par  Oswald 
Chaput  et  BMard  N^ormandeau.  Ce  dernier  t6moin  de- 
clare qu'il  a  compris  que  le  but  de  cette  reunion  6tait  de 
garder  les  6lectours,  \k,  toute  la  nuit ;  c'est  ce  qu'il  a 
entendu  dire  par  les  gens  du  comit6.  Chaput  qui  6tait 
un  partisan  avou6  et  reconnu  tel  par  le  d6fendeur  lui- 
mgme,  declare  aussi  que  c'est  le' comity  central  deL'As- 
somption  qui  lui  avait  demand^  d'aller  chez  F6lix  Martel 
ce  soir-lA  pour  organiser  la  votation  du  lendeinain.    A  ce 

/tspmitS  on  s'est  distribu6  I'ouvrage  et  on  s'est  occup6  de 
trouver  des  yoitures  pour  mener  les  ^lectenrs  aux  polls; 
durant  la  i6union  Chaput  dit  qu'iLs'est  absents  plusieurs 
fois  du  coQiit6  pourWler  cabiEtler.    II  admet,  comme  tous 

/les  autres  tdmoins,  qu'il  y  avait  un  grand  nombre  de  per- 
sonnea  chtz  Martel  et  qu'on  y  a  bu  de  la  boisson,  k  plu- 
sieurs  replrises.  M.  Tremblay,  avocat,  dont  les  services 
avaient  6t6  retenus  par  le  d6fendeut  pour  faire  des  dis* 
coarsi  dans  des  assembl6es  publiqu^s,  a  fait  un  discours 
C9  fwH^i  *^'t  M.  Chaput,  ettZ  tdchuit  cTamener  les  ^ens  et  de 


les  cmvaincre  d  voter  enfaveur  dujtk.  Forest.    M.  Tremblay 


* "    "\'- 


8UPBBI0B  OOUBT. 


298 


a  fait  deux  ou  trois  discours,  dit-il.  Chaput  est  amv§ 
chez  Martel  k  halt  henres  dn  aoir  et  il  n'en  est  parti  qn'& 
cinq  heares  da  matin.  II  en  a  6t6  de  mdme  d'nn  grand 
uombre  de  personnes  qni  ont  assists  k  cette  assembl^e. 

Damase  Dinelle  prouve  qa'&  cette  assembl^u,  il  a  6t6 
trait6  trois  on  quatre  fois  et  que  tout  le  monde  en  ^n6ral 
a  6t6  traits.  II  est  parti  de  U  k  minnit.  G'est  M&rtel  et 
son  ills  qni  I'ont  trait6. 

Jean  Tonrangean  declare  que  Martel  et  Joseph  Lafor- 
tune  I'ont  engag6  k  voter  ponr  le  dSfendenr  et  Ini  ont  dit 
de  se  rendre  chez  Martel,  le  soir  en  question,  ponr  enten- 
dre les  oratenjs  parmi  lesqnels  devait  se  tronver  M.  Trem- 
blay,  en  Ini  ylisant  qn'il  y  avait  de  la  boisson.  Dans  le 
.  temps,  dit-il,  on  ne  savait  pas  pour  qni  il  (le  t6moin) 
etait ;  on  le  consid6rait  pour  un  conservateur. 

Octave  Masson  raconte  que  la  veille  de  la  votation  il  a 
conduit  S6raphin  Poitras  k  L'Assomption.  Oelui-ci  avait 
apport6  une  cruche  vide  qu'il  a  d6pos6e,  en  passant,  chez 
an  hotelier  dn  nom  de  Poitras  ;  qu'il  a  repris  cette  cruche 
remplie  avant  de  retourner  k  L'Epiphanie  et  I'a  apportee 
chez  lui.  Olivier  Ohoyer  se  trouvait  chez  Olivier  Martel 
dans  I'occasion  en  question,  an  moment  ou  le  nommS 
S6raphin  Poitras  est  arriv6  avec  M.  Tremblay.  lis  ont, 
dit-il,  d6barqu§  quelque  chose  de  la  voiture ;  ne  sait  pas 
si  c'est  une  cruche ;  mais  il  y  avait  quelque  chose  qu'ils 
ont  entr§  dans  une  chambre  et  aussitot  aprds  on  a  pass6 
dH  la  boisson.  lis  ont  fait  uAe  ronde  et  payaient  la  traite 
a  tout  le  monde.  ♦  11  y  avait,  dit-il,  des  gens  de  L'Epi- 
phanie, de  St-Roch*et  de  L'Assomption.  Durant  la  soirte 
on  a  manqu6  de  boisson  et  oH  est  ifllS  en  chei^cher  chez 
an  nomni6  Leclerc,  hdtelier  de  St-Boch.  O'est  le  nommd 
Martel  qui  est  all61a  chercher.  Cette  boisson  a  6t6  bue 
dans  le  magasin. 

Onlisime  Dinelle  ra^nte  en  substance,  les  mdmes  faits. 
II  dit  que  c'est  F61ix  Martel  qui  traitait  les  gens ;  qu'il 
'  I'a  vu  emplir  une  bouteille  dans  une  cruche,  puis,  ensuite 
passer  la  traite.    Les  traites  se  passaient  entre  les  dis- 
cours.   Les  gens  ont  yeill6  trds-tard,  dit-il,  k  oe  comit6  et 
-la-vCt»  de-8faaphin  E'oitras,  %aaadr  c^denuer- 


MacnM 

T, 


HI 


1) 


1 

['.  H 

1  H 

J 

1 

i 

_  J..'. 

li 

"*»* 


I'  '      J\        ! 


='-l  "1 


^ 


t' 


'# ' 


294 


MONtRBAL  LAW  B£FOR' 


ak; 


a  pa886  pris  de  sa  maison,  vers  les  qnitre  henres  du 
matin.  F6lix  Martel  admet  qa'il  s'est  bii.Tin  flacon  de 
gin,  det^x  bonteilles  de  rye  et  nn  galon  de.  yrhiskey  dans 
rassembl^e  en  qae)$tion.  II  admet  qu'ilpe  partie  deH 
gens  ont  pa8s6  la  nnit  chez  loi  k  s'amnsei  et  qn'il  y  en 
avait  encore  mdme  h  roavertnre  dn  poU.  Les  nomm^ 
Alexandre  et>  M6d^ric  Germain,  ddclarent  anssi  enx  qn'il 
s'est  bu  plunienrs  traites  dnrant  la  soiree  et  que  ces  traites 
6taient  pay6e8  k  totit  le  monde. 

Le  nommd  Boch  Lafortane  declare  qn'il  est  ail6  chez 
Martel  le  soir  en  question ;  qn'il  y  a  bn  de  la  boisson  ; — 
la  bouteille,  dit-il,  6tait  dans  nn  antrd  appartement.  On 
lui  a  demand^  si  les  gens  qui  6taient  \k  §taient  des  habitues 
de  la  maison.  II  r6pond  que  non,  mais  que  c'6taieut  des 
amis  de  Martel.  On  lui  demande  si  c'^taient  des  genu 
'  qui  avaient  I'habitude  d'allel*  boire  1^.  .  II  r6pond  :  "  Non. 
"  Quant  &  moi,  je  li'avais  pas  I'habitude  de  boire  \k  ;  j'y 
"arr^tais." 

La  pretention'  du  d6fendeur  est  qn'il  n'y  a  pa|F  \k  ce 
qu'on  appelle  le  *\general  treating ; "  que  la  rduniopT  dtait . 
compos^e  d'amis  qui  s'^taient  rdnnis  dans  un  but  de'diyex- 
tiss^ment  et  non  pour  y  exercer  de  la  corruption. 

Martel,  de  mdme  que  certains  autres  t^moins  dn  d^fen- 
deur,  se  retranchent  derridre  I'excuse  banale  tiree  des 
moBurs  et  habitudes  de  la  campagne,  ou  les  ^chaSfges  de 
politesse  se  font  le  VQrre  a  la  main.  Le  nomm6  Martel 
serait,  suivant  eux,  un  homme  gSn^reux,  aimant  k  s'amu- 
ser  et  chez  lequel  ils  se  r6unissaient  occasionnellement 
dans  un  but  d'amusement. 

Le  treating  par  Ini-mdme  n'est  pas  un  acte  illegal ;  ce 
n'est  qu'en  raison  de  I'intention  de  cenx  qui  le  commet- 
tent,  qu'il  deyientun  d61it.  Oe^te  Inf^tion  s'infere  n6- 
cessairement  des  circonstaiices.'  Slle  treeUing  a  en  lien 
dans  des  cas  isol6s,  ou  dans'  des  circonstances  ordinaires 
de  la  vie,  suivant  les  moBurs  et  les  habitudes  des  person- 
nes  qui  y  participent,  il  ne  constitue  pas  I'offense  prSvue 
par  le  Statut.  Le  fait  m6me  qu'il  aurait  eu  lieu  penduit 
la  Totation  ne  lui  donnerait  pas  n^cessairement  le  carac- 
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manidre  iiuisit^e,  dans  une  locality,  ou  dans  diflttrentes 
localit6s,  le  mdme  joi#,  k  la  veille  de  la  rotation  et  entre 
des  personnes  habiles  k  voter,  le  cas  est  bleu'  different,  et 
rezcose  tir6e  des  moBurs  et  habitudes  n'est  plus  qa'nn 
faux  pr6texte. 

II  a  616  jug6  dans  la  cause  de  Bewedlp  que  dans  tons  les 
cas  ou  il  y  a  quelque  preuve  que  des  mets,  ou  de  la  bois- 
sou  ont  6t6  donn68,  il  y  a  la  question  de  fait  k  d6cider 
pour  le  juge,'  si  I'intention  est  dtablie  par  la  preuve ; 
laquelle  intention  r6sulte  du  fait  particulier  de  chaque 
cas ;  et  quoique  chaque  cas  individuel  pnisse  6tre  de  si 
peu  d'importance  qti'on  ne  puisse  decider  par  Ini  seul, 
cependant  s'il  y  a  un  grjind  nombre  de  ces  cas  peu  impor- 
taats,  tons  ensemble,  ils  constitueront  un  cas  grave ;  et, 
(tonsSquemment,  c'eist  toujours  une  question  importante 
de  savoir  sur  quelle  6chelle  et  k  quel  point  cela  s'est  pra- 
tiqu6. 

Dans  la  cause  Bodmin,  1  6'M.  et  H.,  page  126,  on  a 
decid6  que  " les  juges  doivent  se  satisfaire  que  1;es}Qia 
6t6  fait,  a  6tjg  r6ellement  fait  d'une  maniere  si  inu8it6ee*~ 


si  suspecte,  qu'ils  doivent  imputer  k  la  personnd  qui  I'a 
fait,  une  intention  criminelle  en  le  faisant ; " — "  Que  i>our 
qu'une  traitie  ill6gde  annule  r6lection  il  faut  qu'elle  soit 
donn6e  dans  des  circonstances  et  de  telle  manidre,  que  la 
personne  qui  a  trait6  se  soit  servi  de  mets  et  de  boisson 
avec  une  intention  corruptrice,  savoir,  dans  la  vue  d'in- 
duire  le  peuple  en  excitant  ses  app6tit8  k  voter  on.k  s'abs- 
tenir  de  voter,  et  en  le  faisant  agir  autrement  qu'il  anrait 
fait,  sans  cet  appas  du  boire  et  dn  manger."  II  n'est  pas 
defendu  de  boire  dorant  lep  flections ;  mais  si  la  traite 
est  donn6e  dans  des  circonstances  telles  que  Ton  doive 
pr6sumer  ^n'elle  I'a  n6698sairement  6t6  dans  le  but  d'in- 
Uueucer  les  6lecteTurs,  oette  traite  devient  corraptrice. 
Que  des  partisans  i»  r^nnissent  pour  se  divertir  et  Assent 
usage  (^  boisson ;  il  n'y  a,  ]k,  rien  de  reprehensible  au 
point  de  vue  de  la  loL  O'est  d'apr^s  les  circonstances 
qu'il  faut  jugerde  leur  intention.  Dans  le  cas  actuel,  est-,il 
vrai  de  dire  que  I'assembl^e  tenue  chez  Martel  6tait  une 
iSf^ttte-iaMqnement  en  vne  d'nn  diTer|i8fle> 
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ment  ?  La  preaye  d6montre  le  contraire.  Mattel  declare 
loi-mdme  qu'il  nd  qoiinaiBsait  rietK  de  rassembl^e  avant 
Taniy^e  des  gens,  et  o'est  d  L'Assomptiqii,  an  coii^it6 
mdme  du  d6fendear,  qu'il  a  6t6  d6cid6  de  tenir  cette 
assembl^e  chez  lui,  dans  le  bat  d'organiser  la  yotatiQu 
pour  le  lendemain.  II  y  ayait  done  un  objet  particulier ; 
la  reunion  ayait  lieu  non  pas  pour  se  diyertir,  mais  bien 
pouf  organiser  la  yotation  et  fayoriser  r^lection  du  d6feu- 
deur.  II  ressort  de  la  preuye  que  pendant  toute  la  8oir6& 
dn  s'est  occup6  de  politique;  qu'il  y  a  eu  des  discours 
politiques,  et  que  I'on  ne  s'est  pas  contents,  comme  qdel*  . 
qu08  t6moins  le  d^larent,  de  se  liyrer  i.  de  siinples  diyer^ 
tissements. 

II  y  ayait  &  cette  assembl^e  des  partisans  connus  du 
d6f(^ndeurf  parmi  lesquels  les  nomm6s  Normandeau,  Oha- 
put«  Sdraphin  Foitras,  Ad^lard  Ringnet,  tous  des  agents 
du  d6fendeur,  dans  ile  sens  de  la  loi  6lectorale.  Ghacnn 
d'enx  a  pris  partaux  traites  gen6rales  qui  out  dt6  doubts, 
et  cela,  an  cours  d'une  assemblde  conyenue  d'ayance,  au 
comity  principal  du  ddfendenr  et  \r6gulidrement  tenne, 
dans  le  but  d'organiser  la  yotation  eiifayear  de  ce  dernier. 
Les  traites  out  6t6  genfirales  et  skks  4islinction.  11  y 
ayait  k  cettiB  assembl6e,  dit  Martel,  de  40  ^  50  persounes. 

Suiyant  moi,  c'^st.  14  un  cas  non  douteux  de  *' general 
Ireaiing  "  suffisant  pour  annuler  I'^lection; 


,Cas  du  Dr.  Desmarais. 

Oe  monsieur  est  nii  des  partisans  d6you6sdu  d6fendeur 
etiipris  une  part  actiye  k  son  Election,  assistant  au  comity 
d'orgaiiisation,  au  pointage  des  listes,  s'occupant  pubii- 
quement  de  I'^lection  et  en  dernier  lieu  i^ssant  comme 
son  repr6sentant  an  poll. 

Le  4pcteur  Desmarais  a  rehcontri,  au  cours  de  I'dlec- 
tion,  un  nomm6  Boitrque  qui  est  on  partisan  du  d^fen- 
deur.  Bourque  est  le  beau-pere  de  Joseph  Turcotte,  fils 
de  Toussaint  Turcotte,  tons  deux  61ectears  et  partisans 
connus  de  radyersaire  du  d^fendeur ;  il  a  dit  4  Bourque 
d'avertir  led  Turcotte  que  s'ils  yotaient,  la  femme  de  Tous- 
mint  TpTiinttfl  strait  pourggivie  pour  amende,  yu  qu'oUo 
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pratiqnait  ill^galement  comme  sage-femme.  '  Le  message 
fnt  fait  par  le  beau-pdre  an  gendre  et  ce  dernier  Va  trans-  / 
mis  d  son  tour  4  sou  p^re,  Toassaint  Tarcotte.  / 

Oette  menace  a.eti  Teffet  d'empdcher  les  deax-{(^cotte 
de  voter:  11  parait  qn'en  effet  la  femme  de  T^^aint  - 
Tarcotte- exer9f^t  comme  sage-femme  dans  la  locality,  et 
oi^liicr  qi|elqiies  ann6es  anparavant  il  y.avait  eii  one 
poiftrskite  intent6e  coiitre  une  autre  femiiie,  sous  les  m6- 
mes  circonstances,  la  menace  du  docteur  Desmarais  a  eu 
I'effet  d68ir6.   ' 


Le  d6fendenr  admet  qu'il  y  a  Id  un  cas  cl'intimidation, 
mais  il  pretend  que  le  docteur  Desmarais  n'6tait  pas  son 
agent.  ;      '  . 

Voici  la  preuve  4  cet  6gard  : 

Le  docteur  Desmarais  est  un  hoinme  d'un  certain  &ge, 
r6'8idant  au  village  de  L'Assofnption.  II  y  avait  dans  ce 
village  une  organisation  faite  dans  le  but  de  promouvoir 
les  int6rdts  du  d6fendeur. 

Les  t^moins  iemblent  s'dtre  donn6  le  mot  pour  dire 
q^'il  n'7  a  pas  eu  de  comit6.  '  Feu  importe  le  nom,  c'6tait 
une  reunion  d'amis  du  d§fendeur,  faite  en  vne  de  I'^leo- 
tion.  On  se  r^unissait  k  un  endroit  donn6  et  on  y  faisait 
le  pointage  des  listes,  en  la  manidre  ordinaire.  0'6tait  en 
r6alit6,  ce  que  Ton  estconvenu  d'appeler  un  comit6  d'6lec- 
tion.  Tin  comit6  est  la  reunion  d'un  certain  nombre  de 
personnes  dans  lesquelles  le  candidat  a  plac6  sa  confiance 
et  cpu-agis^nt  en  6a  favour,  ainsi  qu'il  a  6t6  jug6  dans  la 
cause  Wfstminster,  rappori§e  au  vol.  1  de  O'M.  &  H. 

JjO  d^fendeur  interrog^  comme  t6moin,  admet  que  cette 
organisation  existait  et  que  parmi  les  i>ersonnes  qui  assis- 
taient  k  ce/a  reunions,  se  trouvatt  le  docteur  Desmarais^  II 
a  assists  pl^sieurs  fois,  dit-'il.  On  loi  demande  s'il  y  avait 
dans  le  village  de  L'Assomption  un  seul  comit6,  iLrdpond 
qu'il  y  avait  une  place,  on  ses  amis  s'e  rdunissaient.  Inter- 
rog6  sur  les  noma,  il  en  indique  un  certain  notiabre  et 
parmi  ceuz-14  le  docteur  Desmarais.  M.  Duhamel^'^un 
des  agents  du  dSfendeur,  d6clare  Sgalement  que  parmi  les 
amis  du  d6fendeur  qui  assistaient'au  pointage  des  listes 
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all6  qaelques  fois  an  comit6  et  a  assists  an  ch^quage  dee 
lintes.  Oe  pointage,  dit-il,  Ae  faisait  en  comit6  assez  g6- 
n6ral.  Plos  tard,  le  doctenr  Desmarais  a  agi  oomme  repr6- 
sentant  du  d6fendear,  k  Vxxn  des  polls.  Je  r6fdre  lea  par- 
ties an  rapport  de  la  cause  North  Ontario  rapport^e  k  la 
Pt^^'^^^  d*)  Hodgius  ;  il  a  6t6  jag6  que  ceux  qui  assistent 
a«ix,^mit68  tenns  avec  le  consentement  d'un  candidat  et 
prenneilt  p«irt  an  travail  pr6paratoire  qui  s'y  fait,  en  vne 
de  I'dlection,  soht  par  le  fait  m6me  constitn^s  ses  agents. 

La  preuve  d^ragence  est  .toajoars  difficile  4  appr^cier 
et  elle  edt  n^cessairement  sabofdonnd?.  aux  circonstances 
particuli^res  de  chaque  cas.  La  jarispmdehtieiaaAntenant 
a  6tabli  comme  rdgle  que  si  une  personne  est  en  aucii1ti«- 
manidre  autoris^e  par  an  candidat  k  agir  pour  lui,  on  agit 
pour  lui  k  sa  connaissance,  cela  tend  k  proaver  I'agence. 
Voir  2  O'M.  &  H.  14,  10  ;  8  O'M.  &  H.  IS,  61. 

La  procuration  ddnn6e  par  le  d^fendeur  an  doctenr 
Desmarais  pour  le  representor  au  poll  est  une  preuve  qu'il 
reconnaissait  dans  sa  personne  non-seulement  un  ami, 
mais  aussi  un  agent  politique  avou6.  Oe  qui  suffit  c'est 
que  le  juge  qui,  en  semblable  ^ati^re  sidge  comme  un 
jury,  acquiert  la  conviction  que  d'apr^s  I'ensemMe  des 
faits,  la  publicity  des  actes  de  la  personne  r6put6e  agent, 
et  des  rapports  personnels  du  candidat  avec  cette  per- 
sonne, durant  I'dlection,  il  n'y  a  pas  de  doute  qu'il  la 
reconnaissait  comme  un  partisan  ag^ssant  gfin^ralement 
dans  les  int^rdts  de  sa  candidatur<p. 

A  I'aide  de.  ces  autorit6s  j'en  arrive  k  la  conclusion  que 
le  docteur  Desmarais,  de  mdme  que  les  nomm^s  Poitras, 
BMard,  Normandeau,  Oswald  Ohaput  6taient  des  agents 
du  d6fendeur.  - 

Le  cas  de  Desmarais  est,  soivant  moi,  pronvS,  et  il  est 
suffisant,  comme  celui  de  Martel,  pour  invalider  I'^lection. 

Cas  de  S^aphin  Poitras.   , 
,     Le  troisiime  cas  est  celui  de  S6raphin  PoithA  U,.^    ,^f 


S6raphin  Poitras  est  un  marchand  de  L'Epiphanie  et 
(Bonnn  pour  un  des  partisans  du  d6fendeur.  Son  magasin 
a  6t6  1ft  Tendftz-vons  des  amis  du  d^fendenr  pendant  VHtM^ 
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tion.    II  est  aectis6  d'avoir  donn6  de  la  boinon  chaqae 
jour  darant  Tileotion.    II  est  en   preuve  que  S6raphii 
Poitras  a  tTait6  indistinctement  les  personnes  qai  allaiei^t 
k  son  magasin,  par  affaire  on  aatrement,  darant  Tdlectio 
II  est  ^galement  proav6  qn'il  4tait  dans  I'habitndo  d'^n 
agir  ainsi  en  tout  temps. 

Pour  que  la  traite  soit  ill6gale  il  faut  qn'elle  ait /6t6 
donn6e  avec  I'intention  de  corrompre.  La  preave/doit 
en  (tre  faite.  La  conduite  de  Poitras  a  6t6  de  nattire  k  le 
faire  sonp^onner ;  mais  quand  on  examine  les  t6moins,  il 
est  difficile  d'arriver  k  la  conclusion  qu*il  y  avait  chea  Ini 
nne  intention  corruptrice.  Les  personnes  trait6es  qui  ont 
M6  enteiidues  comme  t6moins  sont  toutes  des  parents,  ou 
'  de»  unis...q.«i.ont  I'habitude  de  frequenter  le  magasin  de 
Poitras,  et  s'il  fautles  crdiife;— et  je  ne  Tois  pas  de  raison 
de  refuser  leurs  t6moignages, — les  traites  n'anraient  pas 
M6  denudes  en  raison  de  Tilection.  - 

Je  ne  crois  pas  la  preuve  su£ELsante.  .     ■> 

Coi  de  MireauU. 

Oelui-ci  est  dgalement  un  partisan  avoud  du  dtfendeur 
en  cette  cause.  On  a  tenu  un  comit6  chez  lui,'penda.nti 
rSleotion.    II  est  accus6  d'avoir  donn6  de  la  boisson  aux 

^ecteuirs  qui  se  rendaient  k  ce  comity.  Oe  nomm6  Mireault 
demeure  sur  les  confins  du  coint6  de  Ji'Assomption  et  le 
candidat  de  Montcalm,  c'est-^'dire  le  oomt6  voisin,  donnait 
des  assemblees  chez  lui.  Les  t6moins  ne  penvent  pas 
dire  si  la  boisson  qu'ils  ont  bue  a  6t6  donn6e  dans  des 
assemblies  tenues  dans  Tintttidt  du  candidat  de  Mont- 

;  calm,  plntdt  que  dans  celui  du  d6fendeur.    Ancun  d'eux 

ne  peut  mdme  dire  si  ces  traites  ont«'6t6  donndes  avant  ou 

ai>rte  la  nomination. 

Le  cas  n'est  pasprouv^. 

'    » 
Ca»  de  Raymond  Idgoie. 

^  BaymoudT  Lfljoie  a  6t6  requis  en  presence  du  d^feAdeur, 
le  jour  de  la  votation,  de  se  rendre  avec  le  nomm6  Oscar 
Tremblay,  k  St-Jacquies  de  TAcbigan,  pour  y  chercher  un 
filftfiteuT  dn  nnm  d'Kdonatd^Pelletier^_l^ie  ejt  Trembla^ 
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avant  de  partir  se  seraient  pro<mr6  de  la  boiason  ohes  le 
d6fendear,  et  ils  lont  aooas^s  d'avoir  trait6  Pelletier. 
Liyoie  declare  qa'il  ne  salt  pas  oii  la  boisson  a  6t6  prise. 
Tremblay  admet  qu'apris  en  avoir  demand6  &  Madame 
<•  Forest  qui  a  refVisAd'en  livreritl  s'est  adross^'  k  la  ser- 
vante  qui  lai  a  dit  qn'i'l  y  avait  da  whiskey,  dans  imu 
bonteille,  sur  one  table^  qa'il  apris  cette  bouteille  et  I'a 
apport^e  daqs  sa  voitare.  Ils  ont  *hii  tous  les  deux  la 
plas  grande  partie  de  la  boateille  en  se  rendant  k  St. 
Jacques,  -et  il  admet  qa'il  n'en  restait  plus  que  quelqaes 
Yerres  et  qn'ils  ont  tratt6  Pelletier.  Oe  dernier  6tait  le 
beau-pire  de  Lajoie.  „  -.  * . 

T  a-t-il  1&  an  eas  de  corruption  suffisant^tir  annifler 
Tilection?  Les  deux  t^moins,  Liyoie  et  '^i^llblay  disent 
qu'ils  s'6taient  procure  cette  boisson  pour^4e  riohauffer 
dnrant  le  voyage  et  qu'ils  en  ont  donn6  an  coitp  h  Pelle* 
tier,  comme  ils  aarai^snt  fait  en  temps  ordinaire.  -    , 

^'il  n'y  avait  que  ee  cas  pour  annuler  I'Slection,  aissu- 
Ti§ment,  il^n'y  aarait  pas  lieu  dele  faire;  car  rien  ne  fait 
voir  d'une  manidre  assez  certtiifte  qu'il  y  ait  eii  de  leur 
part  I'intention  de  corrompre:^QB  fait  que  cette  boisson 
a  6t6  prise  dans  la  maison  du  ddfdndeur  a  pa  donner  lieu 
k  des  soupf ons,  mtiis  il  y  avait  eu  refus  de  la  p&rt  de 
Madame  Forest,  et  il  n'y  a  rien  dans  la^^rejite  ^ui  puisse 
impliquer  le  d^fendeur..  "  .      '^ 

Cos  de  Joseph  ArchambauU. 

,       ■  V-  -  ■  .  f       " 

Joseph  Archambault  est  un  cultivateur  de  St-Lin  et  an 
ami  da  d^fendeur.  II  a  I'habitude,  lorsqu'il  <^ient  au 
village  de  L'Assomption  d'aller  le  voir.  .11  declare  qu'il 
ad6j&4in6Id.  II  est  accnsg  d'avoir  pris  de  la  boisson  & 
la  sollicitation  de  M.  Tremblay,  dans  la  demeure  m6me 
^^^^  d^fendeur,  le  joar  de  la  nomination. 

Le  fait  est  prouv§,  mais  je  ne  vois  aucune  intention 
corruptrice  dans  ce  cas.  Archambault  6tait  k  I'hotel 
Wright,  le  jour  de  la  nomination ;  Tremblay  I'a  amen6 
chez  le  d^fendear ;  lai  a  offert  an  verre  de  boisson  et  ils 
ont  din6  ei^semble.      *  *         , 
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Rien  dani  U  pronve  ne  fut  voir  qn'il  ait  t^  o*bal6,  on 
que  la  ohoee  ait  6t6  faite  en  vae  de  I'infltHenoOT. 

Oomme  je  viens  de  le  dire,  ArchambailU  itait  pn  ami 
do  d^fendeur  qui  allait  le  voir  quand  il  allkit  aa  village 
de  L'Aiwomption  et  avait  d6j4  pris  an  repaa^.lA. 

Oe  cas  devrait^dtre  renvoy6  ;  il  en  est  de  lijidme  da  caa 
de  Booh  Lafortane,  qui  n'est  pas  proav6.  <»^ . .  ■ 

Com  de  Michel  Oibouleau  et  de  Rdgit  OuUhauU. 

Le  nomm6  R^gner,  marchand,  de  Masconohe,  leur  aurait 
offert  4 1'nn  de  i'argent  et  k  I'antre  des  effetsde  commerce, 
pour  les  empdcher  de  voter  durant  I'^lection. 

La  preuve  de  ces  offres  cormptrices  est  faite ;  mais 
I'agence  df3  ^gner  n'est  pas  proav6e.  0'6tait  an  partisan 
du  d^fendenr,  mais  il  n'est  pas  mdme  6tabU  que  le  d6fen« 
dear  le  connaissait.  B^ner  lui*m6me  dwlare  qu'il  n'a 
va  le  d6feudeur  qae  dans  ane  assemblie  pabliqae  et  le 
joar  mdoMa  oii  il  a  6t6  entendu  comme  t6m|in. 

I^ar  le  tout  je  suis  d'avis  qae  les  chargeB  personnelles 
ne  sont  pas  proavd^  et  qae  les  cas  da  dociear  Desmarais 
et  de  F61ix  Martel  son,t  saffisants  ponr  annnler  I'^lection. 

L'61ection  est  annal6e  avec  d6pens  contrel  le  d6fendear, 
saaf  les  frais  d'enqadte  ndcessit^s  par  les  accusations  non 
proav6es  qui  sont  payto  par  le  p6titionnairo| 

The  judgment  is  as  follows : — 

••  La  Coar,  etc 

"  Gonsiddrant  qne  le  d6fendear  n'a  pas  6tk  dc^ment  61a 
k  I'dlection  dont  il  s'agitr<|taivoir,  k  I'dlection  d'an  d6pat6 
&  I'assemblige  legislative  de  la  province  de  (^udbec,  pbar' 
representor  le  district  electoral  de  L'Assompi  ion,  tenae  le 
Y  octobre  1886,  poar  la  presentation  des  ca  ididats,  et  le 
14  octobre  1886,  poar  la  votation,  attenda 
pendant  la  dite  election,  et  aax  fins  d'icelle, 
vres  fraadaleases  ont  et6  pratiqaees  par  dies  agents  da 
dit  defendear,  mais  hors  Ja  connaissaUce  ejb  sans  leieon 
sentement  de  ce  dernier ; 

*'  Oonsiddrant  qae  les  seales  manceavTes 
ainsi  proavees  sont :  lo.  celle  all6gaee  avoiij 


qa'avant  et 
des  manoea- 


fraadaleosep 
ete  commise 


MariM 

/       . 

■  r:. 


par  le  doctexur  L.  J.  0.  Desmarais,  agent  4^  dtfeiidear, 
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pour  amp^kihflir  d«  Toter  TooMaint  et  JoMph  Tarcxjttn, 
AlA4^t«nni  dftovnnt  qualifiAti ;  2o.  colIn  de  cflrUins  autrfiM 
agenta  du  d^fendenr,  pr^iintitfl  A  an«  MieihblA«  d'^loc- 
tenn  t«nae  ches  le  nomm6  F6lix  Martef,  et  pondant 
laquolle  doH  Uqaears  AnivrantnH  auraiont  Hfi  diatribu^'M 
aux  6locteara  de  maai|re  A  conatitaor  an  om  de  ^peiMro/ 
treating ;      "  'I 

"  Oonaid6ran>  que  lea  aatrea  mana)avr«*a  (VandaleQaeH 
reptooh6ea  an  difendenr  et  k  aea  Agenta  n'ont  paa  6t6  Ha- 
bliea  en  pronve,  et  qa'il  eat  jnate  dit  faire  aupporter  au 
p6titionnaira  lea  fVaia  enconnia  k  raiaon  de  ma  acooaatiohH 
non  prouv6ea ; 

"  Maintient  la  dite  petition,  etc.,  annulu  la  dite  6lec- 
tion,  etc."  / 

Election  annulled . 

Ouimet,  Cometlier  Sf  Lqfoie  for  the  petitioner. 
Gfo</ifi,  CfUnnpog-iM^* -'^fO' forthe  reapondent. 
(J.  K.) 

r-    j 

October  80,  1888. 

Cbf am  LoRANOEB,  J. 

MILLS  BT  AL.,  appellants,  v.  THE  ATLANTIC  AND 
NORTH  WEST  RAILWAY  CO.,  reapondenta,  and 
ARCHIBALD  Kt  al.,  mis  en  coast. 

Railwap— 'Expropriation — Award — Appeal — 61  Vtct,,  ch.  29, 
^'    sect.  161 — Proceedings  of  arbitrators. 

Sect  161  of  61  VIot  {C),  ch.  29,  providM :  "  Whenever  the  award  exceeds 
$400,  any  party  to  the  arhitration  may  within  one  month  after  re- 
ceiving a  written  notice  from  any  one  of  the  arbitrators,  or  the  aole 
arbitrator,  aa  the  caw  may  be,  of  the-  making  of  the  award,  appeal 
therefrom  upon  any  question  of  law  or  fact  to  a  Superior  Court  of 
the  province  in  which  such  lands  are  situate ;  and  upon  the  hearing 
of  the  appeal  the  Court  shall,  if  the  same  u  a  question  of  fact,  decide 
the  same  upon  the  evidence  taken  before  the  arbitrators,  as  in  a 
^      case  of  original  jurisdiction."    This  Act  waa  assented  to  on  the  22nd 

-  ji^y^  jggg  j),^  ^^,^^  )q  question  waa  rendered  18th  May,  1888, 
and  served  on  the  appellants  26th  June,  1888. 

Hbld:— !•  That  an  award  has  the  force  otehotejugte  between  the  parties 
only  ftom  the  date  of  service  thareoi;  and  that  the  award  in  qneatlon 


«•  '  •  1 
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•  haviag  bmn  mmA  a|ion  th«  spfmllanti  afUir  th«  snactHMmt  of  51 

Vl«  L,  oh.  W,  thiy  ««r«  •nUlkHl  to  tli«  b«n«flt  of  Ui«  ftppn*!  pmvliM 

by  ibat  Act 

2.  Ttm  Afbllmtor*  hMvinic  pruoMHlwl  un<l«r  tha  Act  tlMO  in  form,  which 

<ll<l  not  rwiuirn  Umt  K\ys  nvl<lMn<«  ■hniiltl  Im  tak«4ii  In  wHtlnx,  and 

tlmra  hfiiiiK  iiu  «vi<l«nc«  of  rwuinl,  tli«  (Jourt  wm  not  in  •  poiltlonto 

nmKm  th«  valuation  inaiia  by  tha  arbitraton. 

X  Tlia  fart  that  th«  arbitratuni  and  tha  witnaaaaa  wnni  awnrn  piay  \m 

oaUbliahwl  by  thndaclaratlon  In  th«  award  itanlf.MtUng  forth  that 

thajf  wan  awom,— mora  particalarly  whara  no  objat^lon  waa  in%d« 

at  tha  tima  by  (ha  arbitrator  who  mpraiiantnd  tha  party  objaoting  to 

the  validity  of  tho  awnnl. 

— ^4^T1ia  majority  of  tlia  arbltratom  havlnR  tha  right  to  oiitka  ai)  award, 

tha  atwanca  of  tha  diaaantiant  arbitrator  at  tha  titta'the  awArd  wa» 

■Ignad  beforo  notary  la  not  a  ground  of  nullity.^ 

LORAKOBIt,  X  :— 

II  s'agit  d'un  appol  d'nne  sentence  arbitrale  rendne 
KOUB  I'Acte  F£d6ral  due  chemins  de  fer,  de  la  dernidre  aea- 
*      ■ion  (61  Vict.,  chap.  29). 

AutreroisrUhsentence  arbitrale  en  aemblablea  matidrea 
6tait  finafe  et  ne  poavait 'dtre  attaqn^e  que  par  la  voll^ 
d'action  de  droit  commun. 

Le  statut  de  la  dernidre  session  accorde  I'appel  d  la 
Oom  Snpdrienre  tant  sar  les  questions  de  droit  qne  sur  ^ 
]  les  questions  de  fait.  '■'■'_ 

:  L'intim6e  fait-  A  cette'  demancle  d'appel  une  objection 
pr^liminail-e.  Elle  pretend  qne  la  sentence  ayant  kib 
rendue  ant^riei^rement  k  la  sanction  de  I'Acte,  le  recours 
d'appel  ne  s'appllque  pas.  La  sentence  a  kik  signde  par 
la  mi^oritd  des  arbitres,  le  18  mai ;  le  statut  a  6t6  sanc- 
tionn4le'29  dfirmdme  mois  et  la  sentence  a  6t6  signifi6e  i 
I'appelant  le  26  juin  ;  I'appelant  pr6tend  que  les  d^lais^ 
d'appel  ne  doivent  courir  centre  lui  que  de  cette  derni^^ 
date,  en  d'autres  mots,  que  la  sentence  arbitrale  n'a  d'ef- 
fet  et  force  de  chose  jng6e  centre  lui  qn'i  dalter  du  jour 
de  la  signification  qui  lui  en  a  dt6  faite. 
V  Le  statut  qui  acooifde  cet  appel  d^teimine  les  d6lais 
dnrant  le^quels  il  doit  Atre  pris.  (Voir  $  2  de  la  section 
161,  qui  declare  qne  dans  tons  les  cas  ou  la  sentengB.  excd* 
dera  la  somme  de  |400,  toute  partie  int6res86e  dans  I'ar- 
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reception  de  I'avis  6orit  qui  lui  aura  6t6  doi^6  par  les 
arbitres  on  Tun  d'eu^  de  la  sentence  arbitrale. 

Ainsi,  le  statut  particulier  qni  r6git  la  matidre  exige 
que  communication  par  6crit  soit  faite  aux  parties  int§- 
ressSes'de  la  sentence  arbitrale.  En  cela,  le  statut  ne  dif- 
fl^re  point  du  droit  commun.  L'article  186^  du  C.  P.  C. 
declare  que  la  sentence  arbitrate  doit  6tre  jSsonstatfee  par 
acte  authentique»  et  r&ndue,  prononc6ej  ou  sigpiifi6e  aux 
parties,  dans  les  d61ais  fixfes.  V         ' 

1  B'aprte  la  jurisprudence  du  pays— et  elle  est  conforirie  «l 
I'ancien  droit  fran9ai8r— la  sentence  arbitrale  est  censee 
avoir  6t6  rendue  le  jour  ou  elle  a  6t6  prononc6e,  en  pre- 
sence des  parties,  ousignifide ;  et  elle  n'a  force  de  loi  que 
lorsqu'elle  a  et6  ainsi  profaonc6e,  ou  signifi^e  aux  parties. 
(Voir  Decisions  des  Tribunaux,  volumes  5  et  6,  pages 
219  et  2*77 ;  Juriste,  4  et  9,  pages  8  et  12) ;  Merlin  au  mot 
"  Arbitrage,"  page  340,  No.  84,  diit  que  cette  jurisprtidence 
est  fond6e  sur  ce  que  c'est  la  prononciation  qui  assure  la 
date  de  la  sentence.  ^ 

Dans'  le  cas  actuel,  la  sentei|€^  n'a  6t6  signifi^e  que  le 

26  jnin,  plus  d'un  mois  apres  Ija  sanction  de  I'Acte  qui 

permet  I'appel.    Cette  sentence  est  cens6  n'6tre  rendue  et 

n'a  force  de  loi  entre  les  parties  que  le  26  juin,  et  cons^- 

quemment  elle  tombe  sous  les  dispositions  du  stifttut. " 

Yient  maintenant  la  questi6n  au  ini§rite : 

Les  griefs  d'appel  sont  de  deux  espeoes :.  "  \     4 

lo.  Irr6gularit6  dans  la  procedure  devant  les  aibitres 

et  limllite  de  la  sentence,  vu  Tabsence  de  formalit6s  essen- 

tielles;  />  ' 

2o:  Partiality  des  aVbitres  et  insuffisance  dans  I'^valna- 

■  tion  des  domma^s:  ^  '^i^S^—i.::   ^^  ''■■:■--'-------' 

"  Qtiant  aux  flueitibns  de^ffitTou^  qui  se  rapiwrte 

A  ^accusation^^e  partiality,  la  Gdur  n'est  pas  en  ^position  ^ 
deles jnger.  lies  arbitres  ont  accord6une  somme  de $5,000 
et  on  se  plaint  de.la  modicite  de  cette  estimation.  Le 
dossier  te):  que  voUInis,  ne  contient  pas  la  prenve  ^rite 
et  U  Oonr  n'est  pas  en  poidtion  de  decider  sur  le  bien  ^n 
le  mal  jug^  de  la  sentence  sur  ce  point. 


lynnrArtat  qncBtion-  de  panialiife,  je  duis  dfalarer  dtnwrit^ 
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qa'iL  n*en  existe  ancune  prenve  an  dossier,  sauf  denx  affi- 
davits par  lesqnels  il  appert  que  Tagent  et  I'arbitre  de  la 
compagnie  anraient  Tefas6  de'recevoir  dans  lenr  voiture 
I'arbitre  de  I'appelant,  le  jour  bii  Us  faisaienli  ane  descente 
sur  les  lieux  pour  les  fins  de  Farbitrage.  II  n'existe 
aucnne  i^ntre  prenve  de  partiality ;  et  ce  fait  pent  bien 
porter  k  oroire  qn'il  y  avait  pen  d'entente  entres  les  arbi- 
tres,  mais  cela  est  insnffisant  pour  6tablir  m6me  nne  pr6- 
somption  de  pArtialit6.  II  n'y  a,  eu  rSalitS,  d|;  griefs  qne 
cenx  qui  reposent  snr  Tabse^ce  des  formalit6s  essaii|ieUe8. 
-^  Le  pi^mier  grief  r^snlte  dn  fait  qu'il  n'apparut  pas 
qne  les  arbitree  aient  6t6  fiissermentSs,  ni  qn'ils  aient  x>ris 
la  pretive  .par  6crit  et  sons  serment.  !La  sentence  arbi- 
trale  et  les  miQiijii^.  des  assemblies  des  arbitres  font  f!;>i^ 
dn  contrairei  U  est  formeUement  d6clar6  daiis  la  s^n- 
Whee  qne  les  arbitres  ont  6t6  assermentds,  et  il  a|ipert 

^galement  par  le  procds-verbal  de  chacnne  des  sMiices 
qne  les  t6mQins  dont  les  nomsi  sont  mentionnte  ont  6t6 
eiitendns  sons  serment.  Le  certificat  dn  semient  n'a  pas 
§t6  prodnit,  mais  il  n'en  est  pas  moins  vrai  qne  la  sen- 
tence elle-m^me  fait  foi  de  cette  formality  essentielle. 
Cette  sentence  a  6t6  faite  par  acte  antheiitiqne ;  elle  est 
8ign6e  paries  arbitres  enx-m6mes  et  elle  doit  dtre  re9ne 
comme  prenve.  Tel  est  le  sens  de  la  decision  de  la  Oonr 
d'Appel  rapport^e  an  6e  volnme  des  D6cisions  dn  Bas- 
Cai^da,  page  219.  ^,     • 

/An  reste,  cette  informality  me  parait  ooaverte  par  I'ao- 
^niescement  d&  la  partie. 

Laloi  exige  qn'nn  avis  pr6alable  de  denx  jonrs  f»it 
donn§  de  la  stance  durant  laqnelle  la  sentence  d(D|itjltre 

^r^dne,  et  eet^*vis  pent  fttre  sip^fi§^  J  rarbitre.  j  Cette 
signification  vant  comme  si  elle  avait  6t6  faite  &  la  pattie 
4^1fe-m6me  qni  est  snfflsamment  uotifiSe  par  I'entremise 

"Me  son  arbitre.  Ge  dernier  6tait  prfisraat  lorsqne  la  sen- 
tence arbitrale  a6t6  rendne;  il  a'sign^^le  prbods-verbal 


1888. 
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avec  les  'denx  antres  l^rbitr^.  II  est  vrai  qniL  n'a  pas 
conopnm  dans  le  montant  accord^^:^  mais  fl  Va  formnl6 
ancnne  objection  contre  la  procMnril^mdme.    II  en  est  de 


mSnie  dg^nteFles  "stances  anxqnelles  il  a  assists.    La^ 
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procedure  parait  avoir  kik  faite  en  Ik  mani^re  ordinaire,  et 
■  Tappelant  ne  e'eAjl;.  jamais  plaint  des  irrSgnlarit^s  qn'il 
d^nonce  maintenant.  Au  reste,,  ces  griefs  ne  sont 
pas  de  nullity  absolne,  et  je  crois  que  c'est  le  cas  d'appli* 
,  quer  le  paragraphe  29  de  la  section  8  qui  declare  que  les 
sentences  arbitrales  ne  serQut  pas  invalidSes  pour  d^faut 
de,forme.  Les  d6fants  dont  on  se  plaint  sont  sans  impor- 
tance, car  en  r£alit6  il  ressort  de  la  procedure  qU,e  les 
arbitres  oi^t  kik  asserment6s  ainsi  que  les  t^moius.  ^ieu 
ne  fait  voir,  ilest  vrai,  que  la  preuve  ait  6t6  prise  par 
6crit ;  d'un 'autre  c6t6,  le  statut  ne  I'exige  pas.  Les  devoirs 
des  arbitres  sont  d6finis  par  le  paragraphe  20  de  la  section 
8.  lis  doi vent  proc4der  d  constater  I'indemnit^  de  telle 
mani^re  qu'ils jugeront  couvenable,  en  tenant  compte  de 
1^  plus-value^^ui'sera  donn6e  au  terrain  traverse  par  le 
'^^i^min  de  fer,  on  par  le  fait  de  sa  construction,  en  com- 
pdnsant  cette  plu^-value  par  les  inconV6nients  ou  dom- 
mages  causes.  Le  statut  ne  les  oblige  pas  mdme  k  entendre 
des  t6moins ;  s'ils  le  font  ces  tdmdins  doi  vent  dtre  asser- 
mentis,  maas  comme  je  viens  de  le  dire,  ils  ne  sont  pas 
tennsi  de  faire  eomparaitre  les  t6moins.  '     ^ 

Ainsi,  ce  premier  moyen  n'est  pas  fond6.  ^    .  - 

On  se  plaint  en  outre"  qti'aucun  jour  n'a  6t6  fix6  pour 
rendre  la  sentence,  et  que  cette  sentence  n'a  pas  6t.6  signi- 
fi6e  dans  les  d^lais  vonlus  par  la  loi ;  que  de  plus  il  n'ap- 
parait  pas  par  la  sentence,  que  I'arbitre  de  I'appelant  ait 
k\k  mis  en  demeure  de  la  signer  ni  qu'il  ait^t6  notifi^  da 

jour  on  elle  devait  6tre  sign6e.   -,v r- 

Les  minutes  des  arbitres  conatatent  que  le  9  mai  les 
arbitresv  an  nombre  desquels  se  trouvait  celui  de  I'appe- 
lant, se  sont  r6unis  pour  entendre  les  parties  representees 
par  leurs  conseils.  Effectivement  les  parties  furent  en- 
ten4n8  et  la  stance  fat  ajoumde  au  12  mai  snivant  pour 
proiionee/la  sentence.  Le  12  mai,  les  arbitres  se  sonf* 
T^un^setapr^  avoir  ddliberS  la  majority  d'entr'eux  en 
est  a^v6  k  la  conclusion  que,  I'appelant  a;;|ait  droit  a  une 
somme  de  |5,000.  L'arbitre  de  I'appelant  a 'entre  sou 
disseHtiment.  /'••.' 


jbe^fagi'ttt^tu  24  de  la  a^ctiQtt  8,4feUw  que  la  majurltr 
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des  arbitre^  d  lenr  premiere  stance,  aprds  lenr  nomination, 
on  Tarbitre  fixera  le  jour  auquel  on  avant  leqael  la  sen- 
tence sera  rendne ;  et  si  elle  n'est  pas  rendne  le  on  avant 
cejonr.on  tin  antre^  jour,  anquel  du  consentement  des 
parties,  ou  par  resolution  des  arbitres,  elle  a  6t6  ajourn^e, 
le  montant  offert  par  la  compagnie  sera  I'indemnit^  qu'elle 
lEinra  4  payer.  II  ressort  des  minutes  que  le  jour  pour 
rendre  la  sentence,  a  6t6  fix6  le  81  mars.  II  y  avait  en 
difficult^  sur  le  choix  dn  troisieme  arbitre,  et  lasi&ance  du 
81  mars  est  la  premiere  tenne  aplUs  le  choix  de  ce  dernier 
arbitre.  4ii^<3i>  ^^  j^^^  pour  rendre  la  sentence  a  6t6 
fix6  en  temps  opportun.  Le  jour  fix6  dtait  le  ou  avant 
le  ler  juin  suivant ;  or,  la  sentence  a  6t6  signdeet  renduo 
le  18  mai.  On  dit  qu'elle  ii'a  pas  6t6  signifiee  dans  le6 
d^lais  voultis  par  la  loi !  Le  statut  n'assigpie  aucun  d61ai. 
L'Acte  des  ohemins  de  fer  49  Victoria,  chapitre  109,  ne 
parait  pas  mdme  exiger  cette  signification  et  si  ce  n'6tait 
la  disposition  contenue  dans  le  paragraphe  2  de  la 
section  161  du  chapitre  29,  51  Victoria,  ci-dess^  cit§, 
rintim6e  aurait  raison  de  dire  que,  sous  I'Acte  des  che- 
mins  de  fer,  il  n'est  pasomdn^e  n6cessaire  de  signifier  la 
sentence  arbitrale.  0&  dernier  statut  ne  dit  pas '  dans 
quels  d6lais  cette  signification  aura  lieu ;  tout  ce  qui  y 
est  d^lar6,  c'est  que  le  droit  d'appel  s'exerce  dans  le  mois 
qui  suit  la  signification  de  la  sentence. 

L'autre  objection^  sayoir,  que  I'arbitre  de  Tappelant  ne 
parait  pas  avoir  6t6  mis  en  d^eure  de  se  rendre  chez  le 
notaire  pour  signer  la  sentence,  n'en  est  pas  une  qui 
poisse  invalider  la  sentence  elle-m6me.  La  majority  des 
arbitres  a  rendu  sa  sentence  dans  une  stance  r6gnlidre  ou 
se  tronvaient  les  trois  arf>itres.  Gelni  da  demandeur  a 
entr6  son  dissentime^t ;  le  montant  9cqord6  a  6t6  sp6cifi6 
et  entr6,  et  le  tout  consi^^  sous  la  signature  des  trois 
arbitrps.  II  ne  restait  plus  que  la  forme  authentique  k 
donner  au  rapport.  Les  deux  arbitres  qui  composaient 
^la  miyoTit6,  ontfait  leur  rapport  ind6pendamment  de  celui 
de  I'appelant.  Gelni-ci  ponvai|  fai^  le  sien  84par6ment ; 
son  abstention,  de  mdme  quo  son  refns  de  comparaitre 
chez  le  notaire  poor  rfep^ter  le  dissentiment  -qa4t-ay»^ 
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d^  fonmil6,  ne  changeait  en  rien  la  position  des  parties. 
La  majority  avait  le  droit  de  faire  un  rapport  et  elle  a 
exerc6  ce  droit.  II  n'y  a  Ik  rien  qui  constitae  nn  pr6jn- 
.dice  iJbor  I'appelant.  L'absence  d'an  de^  q^jbitres,  quand 
la  majority  a  le  droit  de  prononcer  la  Sentence,  li'eart  paK 
nno  iiiillit6  de  la  sentence  elle-mdme,  et  ce  grief,  comme 
les  antres,  doit  dtre  rejet6.  ■ 

n  en  teste  un  dernier,  savoir,  que  la  sentence  n'est  pas 
motlv^,  ne  couvre  pas  tons  les  points  soumis  h  la  d6ci- 
sioa  des  arbitres  et  ne  distingue  pas  entre  le  montant  des 
dommages  accord^s  et  la  valeur  de  la  propri£t6.     '     ' ' 

Le  paragraphe  29  de  la  section^  8  exige  que  la  denteiic<e 
'  dtablisse  d'une  manij^re  precise  le  montant  adjug^^tl^^ 
terrain,  on  autre  propri6t6,  droit  on  chose  dont  ce  mili- 
tant est  Tindeninit^,  etil  n'est  pa^  n^cessaire  que  la,  per- 
sonne  k  qui  la  so^ime  doit  dtre  pay6e  soit  nommde  dans 
la  sentence  arbitrdle.  La  senteqpe  arbitrale  comporte  que 
la.8omme  de  $6,000  est  donn6e  comme  compensation  a 
fAte  pay6e  au  "propri6taire  tant  pdur  la  yaleur  de  Tim- 
menble  expropri6  que  pour  tons  dommages  caus(6s. 

Quelle  6tait  la^  nature  de  la  reclamation  de  I'appelant 
devant  les  arbitres  ?  Le  dossier  ne  le  fait  pas  voir.  Les 
parties  n'ont  soumis  a  I'exaiaen  de  la  Gonr  qtte  la  sen- 
tence elle-m6me  et  les  minutes  des  diff(§rentes  s^iinces. 
tenues  par  les  arbitres.  hn  Gour  n'est  done  pas  en  mesnre 
de  dire  queUa  sentence  est-  On  n^est  pMHInfiSsttinment 
libell6e  ou  motiv^e.  ,v;„  ^  •   - 

Je  crbis  sur  le  tout  que'  les  moyens  de  nullity  opposes 
k  cette  sentence  arbitrale,  sont  mal^ondds  et  que  I'appel 
^Ipit  Mre  renvoy^  avec  d6pens.  "-^    ,  ,    ^ 

,  Tira  judgment  is  as  follows  :—*  v  * 

"  Lft  Gour,  aprds  avoir  entendu  l^plaidoierie  contradic- 
t6ire  des  avocats  ded  parties  sUr  le  m6rit^  de  la  requite 
en  appel  de  la  sentence  arbitrale  r^ndue  en  cette.  cause, 
examine  les  procedures,  etc. ;  • 

"  GonskUiant  qu'aux  termes  du  paragraphe  2  de  la  sec- 
tion 161  du  chsp.  29,  de'  la  file  Victoria,  toute  partie  intS- 
ress^e  dans  un  arbitrage  fait  sojas  cet  acte,  pent  appeler 

Htt  1a  aatitftiifia,  IniygnttJa  mnntant  wywHa  |4(|lO^  ^f^xif   V 
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mois  qui  suit  la  Vfiception  de  Vavis  ^crit.qni  a  6t6  donn6 
par  les  arbitreii,  oa  I'an  d'eax,  de  cette  sentence ; 

"  Oonsid^rant  que  la  sentence  dont  est  appel,  qnoique 
prononc6e  le  18  raai,  n'a  6t6  8ignifi6e  k  Tappelant  que  le 
26juih  8uivant,^^ivbir,  subs^quemment  41a  sanction  de 
I'Acte  ci-dessus  cit§r 

"  Gonsid6rant  que  la  sentence  arSitrale  n'a  d'effet  et 
force  de  chose  jngi^e  entr^  les  parties  qu'&  dater  dn  jour 
de  la  signifipation  qui  en  a  6t6^  faite  ;  que  c'est  la  signifi- 
cation de  celte  sentenqp  qui  en  assure'  la  date  ;  -  1  \ 

"^Gonsid§rant  que  I'appel  pris  par  les  p^titionnaire^  de " 
la  dite  sentence  a  6t6  pris  dans  Jes  d61ais  voulus ; 

"  Gonsid6rant  qu'il  n'eziste  ancune  preuve  de  la  par- 
tiality reproch^  par  les  p6titionnaires,  aux  arlt^itres  qui 
out  prononcg  la  dite  sentence ;  «•    ^  -i^"*'. 

'' GonsidSrant  que  la  Gour  n'est  pas, en  position  de  pro- 
nonc<er  sur  le'bien  ou  maT  jug§  de  la  dite  sentence,  en  ce 
qui  concern^  revaluation  de  la  propriety  de  Tappelant, 
attendn  quo  le  dossier  tel  que  soumis  ne  cohtient  pas  ni 
la  preuve  6crite  ni  la  reclamation  soumise  k  I'apprecja- 
tion  desarbitres;  '  ' 

"GonsidSrant  qu'en  yertn  de  I'Acte  des  Ohemiufi  de 
Fer,  les  arbitres  ne  sont  pas  tenus  de  prendi^  la  preuve, 
par  6crit;  qu'il  Iltir  est  mdme^loisible  dg  sigdiispenser 
d'eutendreTdert6moinff ;"'  -  ^* 

"Consid6rant  qu'il  appert  que  les  arl^tres,  ainsi  que 
les  temoins  quails  out  entendus,  out  6te  assermentds,  sui-  . 
vant  te  eours  de  la  loi ;  que  le  certificat  de  cette  asser- 
mentation,  tel  que  d&ionc6  dans  la  sentence  mdttie  et  le   • 
proces-verbal  dechacune  des  stances  des  dits  arbitres,  eist 
suffisant ;  •       ' 

"  Gonsiderant  que JcNS  avis  prgjajables  k  la  reddition  c|e 
la  dito  sentence  ont  6t6  donii68  cpnforiaaement  k  la  loi-; 
que  de  plus,  les  informality  dont  se  plaint  I'appelant,  ne 
sont  pas  de  millit§  absp^ne  et  6nt  6t6  suffisamment  con^ 
vertes  par  racquiescement  die  son  ^  arbitre  qui,  aux  teflpei^ 
de  I'Acte  des  Oheipiiis  de  ?er,  le  leprtsentait  4  rarbi-^,/ 
trage  a  toutrafins  que  de  droit,  «n  oe  qui  conc^me  les^ 
ttvis  et  antw  matiftreg  de  proc^dnre  prfliminaAre ;     '  t"^ 
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»888.  "  Considdrant  (^a*aq|^terni,e8  da  paragraphe  29  de  la 

P*       section  8,  les  d^fauts  de  forme  invoqu6a  par  I'appelant 
^w'm^o^'  sont  insuffiacints  pour  Invalider  la  dite  sentence  ; 

"  Oonsid6rant,  pour  ces  iraiisons,  qa^  I'appel  de  la  ^ite 
sentence  est  mal  fond6 ;     »    v   -    , 
"  Benvoie  la  reqnMe  dn  re(]^6raiit ;  <> 

^  \y<^  "Oasse  et  annnle  le  dit  appef,  avee  d6peftd,  distraEits," 
etc." 

\J  Appeal  dismissed. 

Qirouardy  DeLorimier  Sf  DeLprimier,  attorneys  for  appel* 
llmts.,      .'  '■  •_  '  ,;  ■ 

Ibbotts  ^  Catftphell,  attorneys  for  the  company,  respon- 
dei|t.  •    '  . 

iiflatnme,  Laflatnme,  Madore  8f  Cross,  for  Brodie,  mis  en 
cm 
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^  .  °     December  16,  1888. 

Coram  JoHNaDN,  J., 
)UFRESNE  KT  AL.  V.  ST-LOUIS. 
Action  dn  che^/lte-^Chnsideration-— Burden  of  proof. 

H^ld:— Thata  cheque  which  does  not  show  poiuideration  on  its  face  is 
not  conclosivmevidence  of  a'  debt  due  from  the  drawer  to  the  payee, 
but  the  plaintilff  must*  make  proof  of  the  consideration' for  which  it 
was  given.    In  the  present  case,  such  proof  was  found  in  the  alleg- 

:       ationsof  the  pleia  and  the  promises  of  defendant  to  pay. 
>,    •"/  \ 

JpHMSON,  J.  :— -> 
P  The  plaintiffs  ar)|  the  firm  of  Dnfresne  and  Mongenais, 
and  tliey  bring  their  action  against  the  defendant  as  the 
drawier  of  a  cheque  nir  fl.OOO  upon  ,the  Bank  of  Hoche^ 
laga,  where  p^ymentW  it  was  refhsed'  on  presentation. 
.The  drawee  endorsed  i\  to  his  firm,  the  plaintiffs. 

The  defendant  plei^Xall  ^  one  and  th,e  same  plea,  IMT 
thiat  there  was  no  consioieratioi^or  the  cheque ;  and  then 
goes  on  to  allege  at  great  length  transactions  between 


the  firm  of  St.  Louis  Sb  ^re,  in  which  the  defendant 
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le  defendant 


y^as  a  partner,  on  the  one  hand,  and  the  late  Mr.  Senfecal 
and  Mr.  Dnfresne  and  Mr.  Blnmhart,  on  the  other,  res- 
pecting a  lai]ge  sum  of  money  dne  to  the  defendant's  firm 
by  the  Government  for  contract  worls  done  6n  a  railway 
of  whieliS^nj§!<^al  was  superintendent ;  and  thd  plea  plainly 
charges  these  tllreet^eatlemen  witl^  coHiisively  and  fran- 
dnlently  obtaining  thd  cheque,  and  also  another  cheque 
for  |4,00d^for  Sen^cal  for  the  promised  purpose  of  pro- 
curing payment  by  the  Government  of  what  wai  dne  to 
Messrs.  St.  Louis  &  iritid',  a  promise  which,  it  is  further 
alleged ;  was  never  fulHlled,  but,  on  the  contrary,  all  that' 
was  ever  granted  was  |19,000,  which  Dnfresne  and  Blum- 
Kart  well' kneiW  was  already  granted  when  they  promised, 
whereas  |80,000  was  the  sum  due  for  contract  work,  and 
$25,000  for,extras.  The*  defendant  also  pleaded  that  the 
plaintiffs  were  holders  in  bad  faith,  with  ndtice. 

The  affidavit  made  by  the  defendant  with  his  plea  is 
not  requiried  by  law.  H(*  does  not  deny  the  signature  to 
the  cheque,  nor  its  genuineness  in  4ny  respect ;  but  only 
theAunt  of  <;Qnsidei!ation — ^a  matter  which  lb  external  to 
the-instrument.  The  onus  was  on  the  plaintip"^  prove 
consideration,  as  there  is  none  shown  on  the  fa(ie  of  the 
cheque;  and  it  might  as  well  have  been  given;  by  tEe 
defendant  for  money  he  lent  as  for  money  he  owed.  <■  See 
authorities  cited  in  Morse  on  Banking,  2nd  edition,  p. , 
^23,  eeitablishing  that  a  mere  cheque,  without  more,  is 
not  conclusive  evidence  of  a  del^t  dne  from  the  I  drawer  to 
the  payee,  but  must  be-  supplemented  by  prW  of  the 
consideration  for  which  it  was  given.  The  artiftes  <^i^^^ 
Code  cited  are  notat  variance  with  this.    '         '"^j'^^.  * 

Thf(  plaintift*.  however^  relied  upon  the  admissions  of 
the  plea  to  prove  consideration,  and  the  defendant  pro- 
ceeded to  call  witnesses,  with  the  result  not  only  of  fail- 
ing'to  prove  the  fraud  i^d  collusion  alleged ;  but  of  dis- 
closing a  consideration  which  is  ndt  attacked  as  illegal 
in  itself.  The  pl^*  which  is  one  and  indivisible,  does 
the  same  thing ;  it  tells  plainly  what  the  consideration 
was,  after  denying  that  there  had  bteen  any ;  and  it  doeil 
^^qjaestion  the  legftUty-ef-^e-«oB8id&nitioiir€Ht^^OfiBdB= 
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of  pnblio  policy  or  otherwise ;  but  conclades  that  the 
cheque  may  be  held  to  have  been  given  without  con- 
sideration, and  to  have  been  obtained  by  fraud  because 
the  condition  o)i  which  it  was  given  was  not  fulfilled  ; 
and  he  proves  neither  the  one  ifor  the  other.  The  plain- 
tiffs staled  in  the  equities  of  the  drawee  ;  and  I  hold  that 
there  is  proof  of  the  consideration  not  only  in  the  allega- 
tions of  the  plea,  but  in^the  frequent  promises  of  the  de- 
fendant to  pay,  which  are  proved. 
„    The  judgment  is  as  follows :— ■"  ■■     .     ^      ■  ..  ". 

"The  Court,  etc * 

"  Considering  that  this  action  is  brought  by  the  firm 
of  Dufresne  &  Mongenais  against  St.  Louis,  the  defendant, 
as  drawer  of  a  cheque  dated  Montreal,  26th  July,  1882, 
for  11,000,  on  the  Banque  d'Hochelaga,  payable  to  J.  M. 
Dufresne,  one  of.  the  plaintiffs,  or  to  his  order,  and  by 
him  endorsed  to  plaintiffs,  and  of  which  payment  was 
refused  by  said  Bank  ; 

*'  Considering  that  defendant  pleads  in  one  and  the 
same  plea  that  there  was  no  consideration  given  for.  the 
cheque,  and  then  goes  on  to  allege  a  consideration  which 
is  not  alleged  to  be  an,  illegal  one,  but  only  to  be  null  by  ^ 
reason  of  fraud,  alleged  but  not  proved ; 

"Considering  that  defendant  has  failed  to  prove  th)B 
allegations  of  his  plea,  and  that  the  plaintiffs  who  are  in 
the  rights  of  J.  M.  Dufresne,  have  shown  irom  the  allega-  ' 
tions  df  the  said  plea,  as  well  as  by  the  repeated  promises 
of  the  defendant  to  pay,  that  there  was  consideration 
given  for  the  said  cheque ;       ^ 

"Doth  dismiss  the  said  plea,  and  doth  condemn  the 
defendant  to  pay  to  plaintiffs  the  sum  of  $1,299  cy.,  to 
wit,  |1,000  being  the  amount  of  the  said  cheque,  and 
#299  for  interest  due  on  the  said  sum  of  fl.OOO,  etc." 

Judgment  for  plaintiffs. 

ir.  il.  C^fefte,  attorney  for  plaintiffs.  ^^^ 

Ommet,  OornMi^  Sf^ti^oie,  attorneys  for  defendant.        ^ 
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>tf^        ,  December  10,  1888. 
Coram  ^Davidson,  J. 


.       .    OQLDIB  VTAh.  V.  J.  aASCONY.  and  0.  BASCONY, 
'     V    ,   '  mUm  cause. 

/'Sale— Price  payable  by  instatinents — TitU  to  remain  in  the 
vendor  utitU  full  payment-^JUght  to  revendicate. 


HSiD  !>-That  an  Kgmement  by  which  th«  U^Ie  of  the  thing  sold  i«  to  remain 
in  thd  vendor  until  the  promiaaory  xiotea  repreaenting  the  price 
(payable  by  inatalmentp)  ahall  have  b^n  ftiliy  paid,  la  valid  and 
effective;  and  that,  in  the  event  of  the  pr^oe  not  being  ftally  paid  in 
accordance  with  the  terms  of  the  agreement^  t^e  vendor  may  reten- 
dicate  the  thing  sold.  .     \':s 

.     ■    .•■  '-m 
Pee  Curiam:—  '^  - 

The  plilin|iff,  by  writ  of  revendicatioti,  aeizea  a  safe, 
originally  his  property,  and  now  in-the  posisession  of  the 
defendant  and  mis  en  cause,  under  the  following  circum- 
stances : —  . 

The  defendant,  on  the  9th  of  October,  1886,  in  the  pre- 
sence of  a  witness,  signed  a  paper  writing  in  these  terilftsy 
"  Messrs.  Gteldie  &  McCuUoch,  Gait  Safe  Works,  gp 
"  please  furnish  me  wit^i  one  of  their  No.'44  safes  vmh 
"combination  lock,  to  be  shipped  via  0.  P.  R.,  for  which 
"  I  agree  to  pay  |670— less  #870  for  my  combined  fire 
"  and  B.  P.  safe— in  four  equal^half  yearly  instalments,  at 
"6,  12,  18,  24  months  from  dt^e  of  shipment,  without 
"interest,  freight  to  be  paid  from  Montreal  by  buyer.  I 
^bereby  Agree  not  to  countermand  this  order^  and  that  if 
"the  above  safe  is  not  settled;  for  within  thirty  days  after 
"  shipment  according  io  terms  of  order,  then  the  account 
"  is  to  become  due,  and  I  hereby  agree  to  accept  and  pay 
"  draft  for  amoun^  mentioned  above,  and  ttai  the  title  of 
"  said  safe  shall  not  pass  untU  the  full  amount  i*  paid,  bui  shall 
"remain  your  prqperty  *«ntil  that  time,  although  notes  or 
"  acceptances  may  have  been  given  <m  account  thereof, 
"  and  in  case  of  default  for  one  month  m^Aiix  of  ^®  P*7' 
speci&wl^yott  awailibofiy,  witfioutipyo^ 
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"  cen  of  law,  to  take  and  removn  the  said  safe,  and  T 
"  hereby  waive  all  claims  for  damages  which  I  might 
"  sustain  from  such  removal ;  and  it  is  hereby  also  ez- 
"  pressly  agreod  and  understood  that  the  foregoing  em- 
"  bodies  all  the  arrangements  made  between  us  in  any 
"  way,  hereby  waiving  all  claims  of  verbal  agreements  of 
"  any  nature  not  embodied  in  this  order."  The  plaidtilf 
received  the  safe  and  the  notes,  but  defendant  long  since 
failed  to  meet  the  latter,  and  they  are  now  tendered  back 
to  him,  with  a  demand  for  a  return  of  the  safe  to  plaintifiTi 
possession  until  the  balance  due  upon  it  has  beeu  paid. 

As  a  first  ground  of  defence,  defendant  alleges  that  the 
agreement  made  betweefahimand  plalntitf's  agient  simply 
covered  an  exchange  of  safes,  new  for  old,  and  d^fe^dant 
was  to  pay  I80Q  in  additioA.    He  denies  tha^^  ever 

understood  that  plaintiff  retained  the  title  to  the  safe  or 
thjB  right  to  take  back  possession  in  default  of  payment, 
and  he  alleges  the  clause  to  that  effect  in  the  written 
contract  to  be  false  and  fraudulent.  The  defendant  in 
his  accompanying  affidavit  swears  that  this  part  of  the 
document  is  "fausse,"  because  it  was  never  agreed  that 
the  title  of  the  said  safe  should  remain  with  plaintiff,  but 
it  was  intended  by  the  parties  to  make  an  exchange. 

Whether  all  this  amounts  to  a  plea  that  the  document 
is  in  part  forged,  that  defendant  thereby  stands  under 
0.  0.  P.  145,  and  can  wait  until  proof  is  made  of  this 
alleged  stipnlition,  is  of  no  moment,  for  it  is  quite  certain 
that  the  paper  is  not  iff  "any  respect  a  forgery.  Apart 
from  dates  and  amounts,  ii  is  a  printed  document  from 
beginning  to  end,  and  is  beyond  doubt  in  exactly  the 
same  condition  to'day  as  when  it  received  his  signature. 
At  the  most  he  could  only  claim  that  he  had  been  taken 
by  surptiBe,  or  that  he  had  signed  in  ignorance  of  its  con- 
taining a  condition  never  agreed  to.  But/ this  would  put 
proof  upon  him.  He  has  failed  to  make  any,  while  plain- 
tiff^ although  not  thereto  4>ound,  establishes  that  defetad-, 
ant  knew  of  all  the  t^nditions  of  the  contract,  and  Tea4  ^ 
before  signing.    The  case  mnst,  therefore,  be  determined  (.- 
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ThUi,  ftiTthPT  sayi  defendant,  in  not  a  aale,  but  an  ox- 
change.  I  do  not  know  that  a  change  of  name  In  thU 
respect  would  lessen  orjncreaae  plaintiff'i  rights.  What 
we  have  to  deal  witli  is  the  nature  of  the  possession 
which  defendant  had. 

At  the  vefy  least,  again  urges  defendant,  it  was  not  ■ 
lease  with  promise  of  sale,  but  a  promise  of  sale  followed  • 
by  traditi9n  and  actual  possession,  and  therefore  equivalent 
to  sale  (0.  0.  1478).  •  As  a  consequence,  you  are  only  an 
unpaid  vendor,  and  as  such  you  are  barred  from  reven-  ■ 
dioating^  under  0.  0.  arts.  1998  and  19^9,  because  the 
transaction  was  made  on  credit.  You  are  equally  barred 
from  resiliation,  because  oven  if  right  of  it  existed,  you 
have  failed  to  tender  back  what  you  received  on  aoooupt 
as  required  by  0.  tha689.  j 

to  ail  this  praintifir»hiiWeTi  that  he  admits  he  hfti  no 
caA.  unless  he  can  be  sheltered  wholly  and  entirely  by 
thetwo  conditions  of-  defendant's  undertaking,  t  That  . 
the  title  of  the  safe  was  not  to  pass,  and  it  was  to  femain 
plaintiff's  property  until  full  payment.  2.  In  default  of 
any  of  the  stipulated  payments,  plaintiff  vryt  to  be  en- 
titled td  re-possession. 

.These  qualified  undertikings  tM  now  in  general  uro. 
If  binding  they  a4d  to  the. convenience  of  trade  and  make 
credit  safer  and  more  effective.  As  a  consequence  of  the 
general  importance  which  thus  attaches  to  the  question 
at  issue,  I  have  very  carefully  scrutinized  the  available 
authorities.  In  the  presence  of  somewhat  similar  facts, 
the  Court  of  Appeal  in  Broum  v.  Lmteux,  8  B.  L.  861, 
and  the  Circuit  Court  in  Ooldie  v.  ^icMii,  1  Leg.  News, 
847,  held  that  revendication  did  not  lie.        v    r 

On  the  other  huftd,  in  Bertrand  v.  OoMdreoM,  la^R.  L.  154  ; 
RiOuird  v.  La  Fabrique  de  Notre-Hame  di  QuOe^,  .5  L-  C.  B. 
8 ;  and  Oray  et  at.  v.  Hdpital  d»  8acr4  Caur,  la  Q.  ti.  E. 
/  86,  the  opposite  principle  was  strongly  laid  down..  In 
some  of  these  case*  the  undertakings  were  in  the  form  of 
leases,  and  npop  payment  of  so  much  under  the  name  of 
rent  tbe  lessee  was  to  become  absolute  proprietor. 
At  the  argument  it-  WM  admitted  that  Bvmm  v.  I^mieuat 
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did  not  now  rnprttMont  th»  «fro<!tiv«  jnriMpradoncAof  thii 
province,  and  that  if  thu  contract  in  question  hjid  set  forth 
■uch  a  form  of  leaiie  as  is  above  referred  to,  rerendication 
might  lie.  I  am  unable  to  appreciate  the  distint^tion.  It 
would  mean  something  more  than  a  severe  refinement  of 
principle.  It  would,  if  recognized,  with  practically  the 
same  facts  and  by  simply  a  change  of  name,  bring  us  to 
radically  opposite  results.  If  the  contract  stipulates  that 
spite  of  promise  of  sale  and  of  delivery  and  possession,  the 
title  and  ownership  remain  in  the  vendor  until  perfe<;t 
piyment,  then  the  buyer  holds  as  much  under  a  tUrt  jtri- 
cttire  a»  if  his  covenant  were  styled  a  lease.  There  is 
nothing  in  all  that  the  parties  have  agreed  to  which  is 
opposed  to  commercial  morality.  Indeed,  to  permit  the 
defendant  to  retain  possession  of  the  safe  as  his  property, 
in  api  te  of  his  having  templed  its  delivery  by  covenant- 
iiigtliat  his  possession  was  not  that  of  proprietor  until 
ai  paid  the  stipulated  instalmenls,  and  in  spite  of 
h|s|iotal|  failiire  to  make  such  payments,  would  be  to  put 
■  I  pramfnm  upon  bad  faith.  The  able  judgments  of 
Majinieu,  J.,  and  Andrews,  J.,  in  Bwirand  v.  Oaudreau  and 
QrttyW.  Hdpital  du  Sacr^  Ceeur,  are  supported  by  the  priu- 
ciplef  in  regard  to  analogous  facts,  laid  down  by  the 
Supreme  Court  in  Orange  v.  McLennan  (9  Oan.  Sup.  Gt. 
89lLand  I  adopt  them  not  only  bA  authoritative  prece- 
j  i  deWtfi,  but  as  enunciating  do<!trines  which  fully  accord 
••'f  wiu|t  my  own  convictions  on  this  subject.  The  judgment  , 
is  Vpt  plaintiffs  with  costs. 

|ie  judgment  is  as  foUows : —     . 
'1  The  Court,  etc...... 


'flSeeing  that  plaintiffs  by  a  writ  of  revendication  seize 
^safe  origrinally  their  property,  and  n^^nr  in  possession  of 
iefendant  and  mm  «n  cau$e,  and  claim  that  the  title  is 
still  in  them,  and  that  they  ore  entitled  to  resume  and 
keep  possession  of  the  same  until  and  when  the  defend- 
ant has  paid  all  the  instalments  due  as  balance  on  the 
price  then^f; 

"Seeing  that  defendant  alleges  that  the  agreement 
between  him  and  plaintiffi'  agent  was  ■impty  for 
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ftn  Axrhangt)  of  Hafua,  new  for  old,  with  •  payment  by 
defendant  of  $800  in  addition  ;  that  he  denies  that  it  was 
ever  nndurstood  that  pUintiffa  mtained  the  title  to  the 
«afe  or  the  right  to  take  bacilc  powkwimion  in  default  of 
payment,  and  allegeii  the  clauNo  to  that  etfeot  in  the  writ* 
ten  contract  to  he  faUe  and  fraudulent ; 

"■Heeing  that  defendant  further  pleadfl  that  the  con- 
tract in  question  was  an  «<xchange  of  safes  ;  that  plaintiffs 
conld,  in  any  event,  only  exercise  revendication  by  put- 
ting both  parties  in  the  naxmi  position  as  before  the  con* 
tiract ;  that  plaintiffs  ought  moreover  to  tender  back  the 
it((|t«a  and  Hatjia  given  by  defendant ; 
"  As  to  the  forgery : 

"  Considering  that  the  paper  writing,  plaintiffs'  exhibit, 
b.  1,  on  which  their  action  is  based,  is  on  a  printed 
Pirm,  and  is  not  in  any  respect  false  or  forged,  but  on 
the  contrary  is  in  the  same  position  as  when  signed  by 
^dfendaut,  and  that  he  only  so  signed  after  being  aware 
<tf  and  after  reading  the  conditions  thereof ;  / 

I  ••  Oonsidering  that  defendant   hath   long  since  made     ^ 
default  to  make  the  payments  so  required  by  said  plain* 
tiffs'  exhibit.  No.  1,  %wd  that  plaintiffs  on  the  10th  Mtrch, 
ISSt,  called  f«r  a  return  of  the  safe  mentioned  ift  said  . 
exhibit  as  i^uired  by  said  paper  writing  ;  '*.  .  |*\ 

"  Considering  that  plaintiffs  do  not  by  their  present 
action  cUttm  a  resiliation  of  the  contract  completed  beAiieeen 
them  Mid  the  defendant,  but  the  completion  th^febf ; 

"Oonsidering  that  plaintiffs,  induced  by  >he  terms  of 
said  contract  and  in  furtherance  thereof;  delivered  the 
said  safe  (now  seized  in  this  cause  in  the  (iiuids  of  defend-  --- 
ant  and  the  mw  en  cause)  into  the  possession  of  defendant ; 
"Oonsidering  th^t  said  delivery  and  possession  were 
so  made  and  always  continued  subje<*t  to  the  limitation 
of  said  contract,  and  especially  subject  to  the  covenants 
that  the  title  of  said  safe  should  n^  pass  until  tte  full 
amount  due  thereon  should  be  paii  but  should  remain 
plaintiffs'  property  until  that  tim^fe,  although  notes  or 
acceptances  might  be  given  on  aotsount  thereof,  and  itt 
case  of  default  for  oi^e  month  onvany  of  the  paymenti 
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above  specified 'tke  plaintitfa  we{^  to  b^at  liberty  with- 
out process  of  law  to  take  and  rdmoye  said  liifa: 

"  Oonsidering  that  said  cenditions^^l^  legal  and  valid, 
and  were  effective  in  mainti|i|inglih^tii)e^df  said  safe 
in  plaintiffii,  and  t&at  defendaiii'%|||^lionN^^V^^ever 
that  of  proprietor,  bat  a  i(»Jfr0;»A:l^^nninab1^bik  his 
making  default  as  aforesaid ; 

"t)onsidering  that  plaintiffs  have  t^dered  and  depo- 
sited the  two  notes  which  had  matured  previous  to  the 
institution  of  this  action,  to  #it,  plaintiffs'  exhibits,  Nos. 
2  and  8;  ^ 

"Oonsidering  that  the  fiiM m cause  hath  made  default 
to  plead,  but  that  no  costs,  are  grayed  for  as  against  him ; 
'  "Gonfiidering  that  plaintifib;  hav&  proved  the  allega- 
tions of  their  declaration  ;      "^  i  1       x^  \ 

"Doth  dismiss  defendant's  fleas;'' doth  declare  said 
revendication  good  and  valid,  and^b^%der  and  adjudge 
that  the  goods  and  effects  seized,  to  wit,  No.  44  safe  with 
combination  lock,  be  deli  veered  to  said  plaintiffs;  as  the 
only  proprietors  of  the  same  ;v       '  /  ^v       -^^   , 

"  Doth  condemn  defendant  to  pf^£Clanc/m»d^e,  t^^^ 
#800,  plaintiffs  to  hold  safe  until' and  wf^^efendant 
pays  said  balance,  but  befor^  delivery  of  said  safe  plain- 
tiffs are  to  deposit  with  prothonotary  the  remaining  two 
Sotes,  which  said  four  notes  are  to  be  handed  over  to 
efendant  on  deliv^ry^  of  said  safe  ;  with  costs  distraits, 
etc.^':  •  _        \;;  ;    .::::■■'■■■■    '     '-  /': 

'^\   Sdsie-revendication  maintained. 

DtuUop,  Lyman  8f  Macpherson,  attorneys  for  plaintiffs. 

Lareau  4*  Brodeur,  attorneys  for  defendant, 
(j.  K.)  .        "^   ♦ 
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I)ecem|>er  18. 1888. 

Coram  Davidson,  J.    '  \--f^ 
PRENTJOE  V.  STEELE 

Avoidance  of^ofttract  made  in  fraud  of  creditors— Q:C.  Arts 
1(M^|1084 — Assignment  of  life  insufknce. 

Hbli>:-1  Theiaignment  ofBi»licy*of  life  inWanOBJta  governed  by* 
th6  Jaw  of  thlplaoe  where  the  aMignmeniis  made,  and  not  of  the  place 
where  the  policy  was  inued  or  where  it  is  payable.    \ 

2.  Where  a  perron  notoriously  insolvent  transfers  a  polio^  of  Ufe  insor- 
anoe  to  a  creditor  as  collateral  security  for  a  pre^xiitlng  debt,  and 
the  amount  of  the  insurance  is  received  by  such  creditor  after  the 
death  of  the  assignor,  any  othisr  creditor  may  bring  ab  action  in  his 
own  name  against  such  assignee  to  set -aside  the  assighment,  and  to 
compel  him  to  pay  the  money  into  Court  for  distribut««^  among  the 
crediton  gen^ral^.-r     ' 

^PebOubiam:— 

The  late  Walter  M.  Bice,  oil  the  24th  of  Febralwry,  1886, 
obtained  a  life  insuTance  of  $8,000,  assigned  it  t^  his  son- 
ia-law,  thife ''defendant,  on  the  9th  of  April,  in*  alleged  se- 
curity for  a  past  due  debt,  and  died  on  the  18th  of  the 
same  month:  The  defendiM  ii^pted  IWO  from  the 
company  in  settlement  of  the  risk.  The  deceased  had 
been  a  judgment  debtor  of  the  plaintiflF  sinc%  the  .14th  of . 
November,  1^4,  for  |t,0'76,  and  it  is  charged  that  at  the 
date  of  the  assignment,  he  was  notoriously  insolvent, 
with  a  liabiltty  li^t  exceeding  126,000,  to  the  knowledge 
of  defendant,  who  obtained  il  without  consideration  and 
to  defraud  the  creditors,  or,  in  any  event,  to  secure  an 
unlawful  preference ;  and  thp  Court  is  prayed  to  co^idemn 
defendant-to  pay  into  Court  the  amount  of  the  policy,  so 
that  it  may  be  distributed  for  the  benefit  of  the  estate. 

The  defendant  pleads  that  he  was  a  creditor  of  RicQ 
for  $4,000,  for  loans  of  money  and  board ;  that  the  insur- 
ance was  made  At  his  request  and  the  premium  paid  by 
-  him ;  that  immediately  upon  the  issuance  of  the  policy  it 
was  assigned  to  him  as  collateral  security,  in  good  faith 
and  not  to  defr&ud  any  creditors ;  that  being  issued  and 
— t>aynbl6-<it  Now  York  it  was  snbjftnt  to  the  IftW^.of  that 
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state ;  that  he  had  to  pay  Rice's  medical  and  funeral  ex- 
penses, and,  to  obtain  a  settlement  with  the  company, 
accepted  12,000.      : 

.  The  plaintiff's  answet  in  law  to  that  part  of  the  plea 
which  invoked  New  York  law  is  dismissed.  It  is  unten- 
able, because  the  insurance  papers  invoked  might  show 
the  allegation  to  be  sustainable. 

Bice  waa  undoubtedly  insolvent  at  the  time  of,  and  for  ^ 
at  least  two  years  previous  to,  the  assignment  of  the 
insurance.   It  was  a  notorious  fact.  Everybody,  including 

-  defendant,  knew  of  it.    I  am  also  convinced  that  among 
';  his  liauMties  was  quite  a  large  amount  due  to  defendant. 
.  The  trane^  was  not  simulated,  but  a  bond  fide  effort  on 
^  -the  part  ofi^  father-in-law  to  give  his  son-iurlaw  a  col- 
lateral security.    Its  legality  is  another  matter.    There  is 

.no  proof  t|^al  the  ii^urance  was  in  reality  taken  by  de- 
fendant for  his  own  benefit,  and  only  some  hearsay  evid- 
4i|ce  that  the  first  assessment  was  paid  by  him. 

A^ereditof  ioay  in  his  own  name  impeach  the  acts  of 
his  delbtor,  m  ^  case  of-  a  gratuitous  contract,  if  the 
debtor  tw.  insolvent  at  the  'time  of  making  it,  and  of  an 
onerous  contract  °1irhen  made  by  a  debtor  with  a  person  , 
who  knows  him  to  be  an  insolvent  (0.  C,  Arts.  1082, 
.1034,  1086).  Farther,  every  payment  by  an.  insolvent 
debtor- to  a  creditor  knowing  his  insolvency  is  deemed  to ' 

.  be  made  with  intent  to  defraud,  and  the  creator  may  be 

compelled  to  restore  |;he  amount  or  thing  received,  or  its 

value,  fcor  the  beifefit  of  the  creditors.    (0.  0.  Art.  1086). 

£[ere  then  all  the:4ines  of  fact  and  law  seem  to  meet  at 

"a  common  twint  at  which' judgment  for  plaintiff  rests. 

,  But,  still  tag^  ihfy  defendant,  this  policy  of  insurance 

-  vannot  be  nckoned  as  an  aaikei  of  the  debtor,  not  being 
'  applicable  to  the  payment  of  existing  debts  in  his  life- 
time, and  at  the  mest^^^e  csAj  oJi^jily  Be  compelled  to  return 
the  premiums  paid  by  deceased  out  of  his  insolvent  estate. 

It  baa  not  been  made  taappetir  that  there  is  any  radical 
difference  between  oui^  law  and'^that  of  New  York,  and  in 
any  events  the  assi^^nient  of  apcilioy^  which  is  a  chose 
-jLtLactipn  and  haw. no  Itieality,  is  governed  by  the  law  of  = 
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tM  place  where  it  is  made,  and  not  of  the  place  from 
which  the  policy  may  have  issned,  or  at  which  it  is  pay- 
able.   \Lui  Y.  Ahdy,  17  L.  R.,  Q.  B.  818).    The  common 
law  doctrine  of  the  old  year  book's,  tliat  "  a  chose  in  action 
"(or  debt)  cannot  be  transfeifred  because  livery  of  seizin 
"cannot  be  given  as  of  land,"  was  never  followed  by 
courts  of  equity,  and  was  in  great  part  overthrown  evela 
so  far  back  as  the  days  o^  Ghief  Justice  Holt.    Whatever 
decisions  exist  in  favor  of  defendant's  pretension  are  based  ^ 
upon  or  run  in  sympathy  with  this  antiquated  belief. 
Life  policies  and  their  assignments  are  now  authorized 
and  regulated  by  the  Oode.    0.  0.  2591.    However  small 
its  immediate  value  at  the  time  oi  the  assignment,  the 
trnsteei^<dn  JMnkruptcy  has  a  right  to  the  proceeds,  less 
only  yMHttms  as  the  assignee  may  have  paid  for  pre- 
miuiMH^rter,  SQt ;  Bliss,  592).    It  is  true,  as  pointed 
out,  tnaTmsurahces  in  favor  of  a  wife  or  children  are 
subjected  to  different  rules.    If  an  insolvent  takes  out  ^ 
such  a  policy  it  is  only  the  premiums  actually  paid  by 
him,  and  not  the  proceeds  of  the  policy,  which  may  be  ^ 
made  to  revert  to  the  creditors.     (41-42  Vict.  (Q.),  c.  18, 
sec.  28).  But  this.is  exceptional  statutory  legislation  for  the 
aliment  of  the  family,  and  is  not  intended  to  be  defeated 
by  ordinary  bankrupt  laws.    In  condemning  defendant 
I  shall  only  compel  him  to  pay  over  the  amount  actually 
received.  His  settlement  With  the  insurance  was  a  reason- 
able and  prudent  one.    I  shall  also  allow  him  to  retain 
1250  to  cover  his  privileged  disbursements  for  last  illness 
and  lonerak*-  Judgment  goes  ordering  him  to  deposit 
.|2,000;  less  ^60,  in  the  hand6  of  the  prothonotary  of 
this  C!ourt,  so  that  the  same  may  be  distributed  among 
the  creditors  of  the  said  late  Walter  M.  Bice,  as  to  law 
wd  justice  may  appertain.  Costs  follow  judgment. 
The  j[adginent  is  as  follows :—  ^^, 

"The  Court,  etc......  ''      ' 

"Seeing  that  plaintiff  alleges  that  the  late  Walter  M. 
Bice,  on  the  24tl^  of  February,  1886,  obtained  an  insurance 
on  Ms  own  lifejbr  ♦8,000,  assigned  the  same  to  his  son- 
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security  for  a  pagt  due  d^bt,  and  died  on  the  18th  of  tho 
same  month  ;  that  -defendant  accepted  |2,000  from  -the    , 
company  in  settlement^of  tKe  policy  ;  that  the  deceased 
had  beenn  judgment  debtor  of  plaintiff  for  St.OtB  from 
14th  November,  '1884 ;  that  at  the  date  of  said  assignment 
Eice  was  notoriously  irifeolvent  to  the  knowledge  of  de-  ' 
,  fendant,  who  obtained  it  without  consideration- and  w 
" '  fraud  0f -creditors,  and  prays  that  defei^ant  be  condemned  . 
to.depo8it  $8,000  in  this  Court  tobe  clistributed  amo^g 
the  creditors  of  said  estate ;  ,    '  '^ 

"Seeing  that  defendant  pleads  that  the  policy  was 
taken  at  his  instance,  *an^  that  he  paid  the  pTremiums  ; 
"thai  it  was  assigned  as  collateral  security  in  good  faith ; 
that  the  law  of  Nww  York  governs: ;  that  he  had  to  pay 
funeral  and  last  jllness  expenses,  and  .only  received 
|2,'000  in  settlement  of  th^  policy ;  .  .  ;- 

"  Seeing  that  plaintifl^  answers  in  iKw  t(^  that^art.of.i;he 
plea  which  invokes  the  law  of  New  Yoric  as"  applicable, 
^^  that  the  jssjies  of  law^  and  fact  are  noW  |»u^mHteid ; 
^Considering  that  said  an^wqr  in  laW^  ttiifounded, 
doth  dismiss  the  iftime  ; 

,    "Considering  that  the  place  o^  the  assignment  deter- 
mines the  law  which  governs,  ana  that  said  assignment* 
was  made  h^re,  and^thiai-in  any  event  no'  distinction  hks 
been- shown  to.  exist  is  between  the  la\^  of  this  province 
andthatofthe  State  of  New  York;,  ,    , 

"Considering  jthat  said  assignment  was  not  made  for  , 
"value  Ihen  ftepfeived,  but  as  collateral  security Vfor  a  long 
past  due  debt ;  that ,  at  its  date  said  Riee  had  long,  been 
and  was  then  nbtorioiisly 'and  hopelessly  insolvent,  to 
the  knowledge  of  defenl^ant  and  that  said  assignment  was 
made  in  fraud  of  Rjce's  creditors;  -- 

"  ConsideringTliat  it  is  not  proved  that  the  insurance 
Y^as  in  reality  fefected  by  defetfdteti  and  the  premiums 
pitidbyhim;  ,  '  i-  ^ 

V  •" Consiieriiig  thatidefjendant,  in  accepting  ♦2,0()()  in. 
full  settlement  of  saicTiwlicy  made  a  reasonable  and  pfu- 
4ant  sottlombnt,  and  it  isnot  shown  that  more  gOBld  havft 


been  obtained  from  the  company ; 


:■.  *y 


t*. 


.^-v^ 
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*"  Oonsidering  that  defendant  disburBed*  about  $260  for 
the  expenses  of  last  illness"  and  the.  funeral;of  said  Rice, 
and  that  wid.  claim  would  be  privileged  and  is  fftason- 

abie;    ,  -'^ v^*:/.:  " :  .;:  ■-■  ■  ^"^  ■'  ?■  ^-    ■,■%■  ■ 

"Oonsidering  that  ]?laintj^jBf  hath" proved  the  n^iterial 
allegation*  of  his  declaration  to  extent  of  12,000*  less  1260, 
to  wit,  to  extent  bfll.tSO;  _ 

«•  Doth  dismiss  defendfiint's  pl^as,  and  doth  eondemn  the 
said".  defSndant  to  pay  apd  deposit  in  the  handi^  of  j;he 
prothbnotaryof  this  Odurt  the  said  sum  or^l.lSO.  with 
I  •  intereet  thef eou  from  the  80th  November,  1886k>o  the 
end  that  tM  same  be  distributed  among  flie  creditors 'of 
the  said  late  Walter  M.  Rice  according  to  thoir^  respective 
■  rights-;  and  io  pay  ihe  costs  of  suit,  Jistraais,  etc." 

Judgment  for  plaintiff.  . 
Hottmyjiegotleill  Sf  OMg-A^riltf,  attorneys  for  .plaintiff. 
,   Career  4*  GfoW»«9i»,  attorneys  for  defei3f(J^nt.'  .  ^'     ' 

'        .    (J.K.) 


StMle. 


»^-.-i. 


4;._ 


J  tebruaiT  6, 1888. 

/  ^ThA  Lapiuibir  iiLEdnoi^<iASE.      '  .' 

.  .;■  ■  ^r'-     ■  ■■      .  '\:'^^  ^  '^'^•  ■:•'■'  ''■■'■■  ■  •■■■•/ 
BRISSON  V.  GOYETTE,  AND  McSHANE,.  w»  «n  wwsc     \  - 

..*:.■-'  \     '  -  -■:'*,■■  J  *„  .  ■  '    ,  *  - 

Hru>-— That  wbero  a  fieraofa  has  beeS  brought  Inio.an  elecJUoh  caae,  ,  ^ 
under  the  prwisions  of  38  Vict.  (Q3  ch.  7,  s.  272,  and  the  evidence  on  .    . 
the^charge  against  the  mte  en  came  baa  been  taken  befole  the  teial     ■ 
I  /        4«id^  tb»*  the  ddtei-minatibn  ofTSUch  m»tter  ia  within;  the  oompe-    .^.   - 
tenoe  of  th»  Coort^aitting  in  Review  upoi^the  merito  of  the  pe^tion.  <     -^ 


.  ^/LpMJWEB,  J.:--! . : ;  _  V.;;  " :"   '     ." ;    i^'  "'" ' .   ■'■  ',;  ■  :y;,   ': 
In  the  course  of  tke  «nq»%,  tho#itnefite  A4m6  l^urasfea 

proved  that  the  Hon.  James  MqS&iie  had  given  hiiti  ten    . 

dollars  for  Edmond  Emond,  an  elector  inscribed  on  the  . 
,  electoral  list  6f  the  village  of  Laprairie,  to  induce  Mm  to 


•i'^:V 


vote  for  the  defendant.    The  Court;  at  the  request  ^t^lW" 


\ 


824 


MONTREAL  LAW  REPOBT& 


1^ 
BriHBOn 

T. 

Ooyatt* 
MoShMC. 


t 


hi*  J 


•9 


7 

petitioner,  had  the  sftid  McShane  summoned  to  appear 
before  it  to  answer  to  these  accusation^.  ,Theinwm  came 
made'  preliminary  objections    which    Were    dismissed 
Among  those  objections  there  was  one  which  atta(^ke4 
the  jurisdiction  of  the  Court  itself.  It  was  pretended  that 
'the  Court  pf  Review  alone  had  the  power'to  summon  the, 
mis  en  cmie.    I  decided  that  the  determination  of  that 
point  belonged  to  the  judge  ch^ged  With  the  trial,  reserv- 
^  ing,  however,  my  opinion  as  to  the  right  of  deciding  the 
merits  of  tlie  accusation  itsetf.    The  enq^te  is  now  closed 
•  on  both  sides,  and  th^  mis  en  cause  reiterates  his  objections, 
maintaining  that  the  merits  of  the  point  raised  are  of  the 
exclusive  competence  of  the  Court  of  Review.      ^    : 

Fraudulent  and  corrupt  dealings  may  be  punished  in 
two  ways— in  the,  first  place,  by  virtue  of  the  Contested 
Elections  Act,  which  makes  the  agent  bear  the  penalty  of 
his  fault  by  condemning  him  t^o  the  costs  of  the  election 
^  enqu4te  conjointly  with  the  defendant,  and  in  the  second 
place,  by  virtue  of  the  Election  Act,«which,  besides  dis- 
qualification, decrees  a  penalty  of  #260,  and  in  default  of 
payment,  six  months'  imprisonment  against  evejy  person 
found  guilty  of  that  offence.    That  ^lenalty  may  be  re- 
covered by  any  person,  as  in  an  action  for  debt,  before  the 
civil  tribunals,  and  the  amount  belongs  «to  the  prosecutor, 
It  may  also  be  recovered  before  the  Court  charged  with  , 
the  election  petition,  and  then  the  fine  belongs  to  Her 
Majesty,  arid  forms  pari^ft^e  consolidated  fund  of  the 
province.    In  the  case  oH^nal  action  before  the  civil, 
tribunals,  it  is  a  distinct  action,  which  is  subject  to  the 
ordinary  rules  of  procedure,  and  the  parties  agree  in  ad- 
mitting that  there  is  an  appeal]    In  the  other  case  it  is 
quite  a  different  procedure,  which  i?  grafted  on  the  elec- 
tion petition,  and  the  demand  is  subordinate  to  certain 
conditions.    It  ean  only  be  exercised  by  reason  of  a  fact  . 
^    supervening  in  the  trial  CottrJ,  and  it  is  in  the  power  of 
the  Court  to  permit  or  refuse  the  examination  before  itself. 
In  casd  the  party,  after  being  summoned,  does  not  appear, 
he  is  coudomnod  on  tha  evidonoo  already  prodflfiftd.  eYen 


though  he  had  not  taken  a  part  in  the  enqhite;  if,  on  the 
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contraryi  he  defends  himsejf,  the  enquSte  takes  place  anew 
before  the  Court  charged' with  it,  and  judgment  is  pro- 
nouncecL  on  the  contestation. 

The  incident,  as  I  havyjust  said,  is  iiievitafely  grafted  on 
the  case  itself,  and  form/^  part  of  it.    Tliift  st^n^ary  mode 
of  repressing  corruptioii  comes  to  us,  like  the  rest  of  the 
new  legislation  on  election  contests  and  the  suppression  . 
of  fraudulent  practice^  from  the  English  statute  of  1868. 
But  no  provision  wa/  made  to  endow  us  with  a  machinery 
calculated  to  secpire  its  efficacy.    In  England  this  prooess 
takes  p!laQi&  independently  of  the  election  petition  and 
before  the  tribunals  of  criminal  jurisdiction.    In  the  pro- 
vince of  Ontari^  the  judges  who  are  charged|,with  the 
exannlnation  o/election  petitions,  exercise  for  the  purpose 
ofe the  point  \k  ql#^tionfthe  powers  of  assize  andntstpntM 
Courts,  and  their  judgoient,  like  that  which  they  pro- 
nounee  on  the  merits  of  thfe'  petition  itself,  is  subject  to 
appeal.  ,  For  it  is  to  be  remarked  that  in.t.he  latter  pro- 
.  vince  .the  judge  decides  on' the  merijts  of  the.  case  in  the 
same  manner  as  we  do  under  the  Fedi^ral  Act,  and  there 
i8;an  appeal  to  the  Appeal  Court,  composed  of  four  judges. 
This  latter  Court  may  order,  if  it  deei|i  t^at  the  ends  of 
justice  demand.it,  new  and  additional  evidence,  or  send 
the  case  before  the  judges  of  first  instance  for  a  new  trisil. 
It  is  not  the  same  with  us  in  the  prof  ince  of  Quebec, 
whete  election  petitions  are -of  the  exclusive  juris^ction 
of  the  Superior  Cojirt,  and  theye  is  no  appeal.   The  merit's, 
it  is  true,  are  of  the  competence  of  the  Coiirt  of  Review, 
but' then  it  sits  no  longer  as  a  Court  "of  AppeaU.  It  is.  the 
Sirperior  Court,  presided  over  by  three  judges,  who  pro- 
nounce on  the  evident*  given  before  the  sanip  Court,  pre- 
sided over  by  a  single  judge  and  sitting  for  purposes  of 
"  examination.    There  is  only.one  jurisdiction  established 
for  election  petitions,  but  it  i^  divided  and  |i8tributed 
(lifferedtlj^^he  first  part  of  »e  trial,  for  in8^(%  con-' 
sistsof  the  ezunination  condij*®^  before  the  Court  prer 
sided  over  by  on?  judge,  md  the  hearing  before  the  same 
Cotirt  presided  over  by  th»t  same  judge,  if  possible,  and 
two  of  his  colleagues,  ^he  Legislature  bas  not  granted 
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1^^, appeal,  belieji^  that  the  parties  would  find  Bufflcient 
jguiirantee  in  thy  composition  of  the  tribunal  thus  aug- 
raWted  for  the  hearyig  of  the  merits.     It  may  be  asked 
whether  this  method  is  the  lyiost  suitable,  andif  it  were 
not  better  that  the  Court  charged  With  the  trial  of  the 
case  should  also  decide  as  to  its  merits,  thus  aocor4ing  to 
the  Court  of  Review  in  election  matters,  the  powers  in- 
herent in  its  constitution,  and  for  its  9wn  special  ends, 
and  making  it  a  C<«|rt  of  Appeal  for  election  cases.     But 
that  is  a  question  with  which.  I  hate   no  business  to 
meddle.  It  sufllces  for  me  to  show  what  the  law  is,  with- 
out asking  wfcat  it  ought.be,  isnd  to  apply  it  accordingly. 
As  I  have  said,  the  point  raised,  which  has  been  -occu- 
pying our  attention,  necessitated  evidence  which  it  is  hot 
permitted  to  withdifaw  from  the  record,  and  which  the 
trial  judge  should  transmit  to  the  Court  of  Review^   Peti- 
tioner's counsd  admit  that  by  means  of  that  evidence  the 
Court  of  Review  may  condemn  the  mis  en  cause  to  the 
expenses  of  the  petition  conj6iutly  with  the  defendant; 
which  is  to  say  that  it  forms  jin  integral  portion  of  t>e 
suit  and  is  an  incident  of  it.    Now,  section  89  of  the  Con- 
tested  Elections  Act  formally  declares  that  the  Court  of 
Review  takes  cognizance  of.  all  points  that  arise  on  the 
election  petition  and  all  other  matters  that  require  itsde-; 
termination.    That  the  judge  charged  with  the  trial  has 
the  power  to  judge  singly  of  the  merits  oC  the  mise  en  cause 
can  only  be  admitted^n  the  ground  that  he  presides  in 
the  Superior  Court.    IJow,  if  the  Superior  Court,  presided 
over  by  one  judge,  has*  that  power,  it  cannot  be  denied  to 
th^  same  Court  wheu/pr^ided  over  by  three  judges,    By 
lea^ng  the  final  decision  to  those  three  judges,  a  danger 
Will\be  avoided.     It  is  easy  to  imagine  a  case  where  the 
trial  judge,  having^ppreciated  the  evidence  before  him  m 
his  oWu  way  aud  condemned  the  i)arty,  may  fin^^     . 
jttdgmentdisapproved  by 'the  three  judges  sitting  on  the  J\ 
merits.    The  Qourt  of  Review,  examining  this  same  evi- 
dence to  asceHfin  whether  there  is  reason  for  condemning 
the  mil  en  witrtff  to  fifwig,  may  appi;gdate  it  d^JBrently 


y 


:>  from  the  trial  Court.    And  what  would  be; the  wsultf 
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The  mia  en  cause  w^uld  have  been  condemned  |>y  one 
jndge,  without  ap^Sfekl,  to  line  or  prison,  and  that/ on  evi- 
dence'which  the   merits  Court  would  not  haVe|  deemed 
sufficient  oti  which  to  base  a  condemnation  to  o^ts.  It  is 
an  anomaly,  it  hasbeen  said, Und. the  grounds  ^r such  a 
fSifficulty  should  be  removed  from  %hG  delib^4.    That  is 
true  in  principle.    But  the  grounds  for  the  dilfiftulty  may 
aid  the  judge  to  penetrate  the  spirit  of  the  law  and  guide 
»him  in  his  application  of  it.     It;  in  such  a  nflatter,  tvi^o 
tribunals  have  concurrent  jurisdiction,'  it  is  only  prudent  ^ 
to  suspend  th«i  Sentence  in  view  of  a  resuU  mpre  certain. 
In  this  case  I  have  no  hesitation  in  saying  that,  accord- 
ing  to  the  whole  tenor  ojl  the  Election  Act,  as  well  as  of  , 
the  Contested-Elijctions  Act  (and  both.law^  should  be  read ' 
together),  ftJ  Court  of  Review  ought  to  take  cognizance 
of  the  meriti  of  all  incidents  in  the  case,  save,  of  qourse, 
those  which  are  merely  of  infornfation  for  tile  coifl&ct  of  ^ 
the  suit.    Such  being  the  case,  the  Court  should  refrain  ^ 
from  rendiling  a  judgment  which  might,  b^  its  terms, 
cause  injustice ;  and  that  end  will  be  attained  by  post- 
poning  it  until  the  final  acijndicakion.  ^he  petitioner  has  ^ 
asked  that  Messrs.  Beausolejl  an4  KoUand  be  mi$  en  cause.-' 
In  vi«w  of  the  advanced  stage  6f  the  proceedings,  I  do 
.  not  think  it  my  duty  to  accede  to*  that  request.  The  same 
'ends  may  be  reached  by  mean*  of  a  penal  action,  and 
y  without  further  delaying  the  ele6tion  petition.  As  for  Mr. ' 
^     BeausoleiL^s  the  reason  for  his  being  mis  en  cause,  it  uk 
stated  thZbeing  an  agent,  he  may  be  condemned  to  costs. . 
The  prSdure  for  that  object  has  nQtbeen  adopted,  and 
it  is/M  importance  not  to  cause  confuSSn.    Still  I  do  not  ^ 
h^n  to  prejudice  the  right  of  the  petitioner  to- do  so 
ander  the  Contested  Elections  Act,  ^d  that  right  u 
reserved  to  him.  *-  /   ;' 

jLacoste,  Q.  C,  for  the  petitioner.      •  ,   - 
Prefontainey  for  the  defendant. 
Qeoffrim,  QC  forthfe  mis  en  cause. 
(J.K.)  - 
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Compotiii 


■    %    Coram  Davidson,  J.      •  f  '^V 

VINE;(BEKa  V.  BEAULIEO  et  al.      ;  » 

-ilfllAortty  <o  acceiit^Clerh^NovatUm. . 

Ili^i.p  i-^;  ThfTt  the  anthority  of  a  ctertt  to  bind  IhU  Aiiif)toy«r  t5  KtrM  to 
a  coiniHMitioQ  with  aduhtor  luuHt  be  of  an  expnMH  an<l  iinequivo<!al 
character.  A  olerk  attending  a  meeting  of  oreditora  on  behalf  of  hiH. 
employer  will  not  bo  «fl«ume«i  to  |ioHaem  such  power. 
.  2.  J'lio  amwnt  of  a  (<;reditt»r,  at  a  nieelinn  of  cr«ditorB,  to  a  compoeition, 
even  if  (troved.  would  not  bind  him  to  accept  the  terms  of  a  deed  uf 
"oQpipoeition  anddiBcharge  by  which  the  original  claims  of  the  cre- 
ditors are  novated,  and  replaced  by  composition  notea. 

•*■       .    .  1    '    'i- 

PpBCUEIAM:—  , 

The  plaintiff  claims  i|l  80.44  as  balance  due  upon  the 
Hve  promissory  notes  set  forth  in  his  declaration.      S^ 

.The  defendant  pleads  that  being  in  difficulties,  a  meet- 
i<g  of  his  creditors,  at  which  plaintiff  was  represented, 
was  held  oa  the  22nd  March,  1887 ;  that  the  creditors 

'  agreed  to  -accept  a  composition  of  80  cents — for  which 
four  equal  promissory  notes  payable  in  8,  6,  9  and  12 

^  months,  and  endorsed  by  two  solvent  endorsers,  wore  to 
be  given;  that  defendant  carried  out  the  terms  of  said 
compromise  as  to  other  creditors,  and  that  plaintiff  alone, 
after  having  consented  thereto  an4  accepted  the  four 
notes  now  produced,  refused  to  sign  the  discharge  agreed  ^ 
upon,  and  returned  the  notes ;  that,  plaintiff  tpok  pay- 
i^ent  of  the  first  of  them,  and  the  remaining  tkree  are 
dijered  with  the  plea.  ■.  A 

/j^  At  the  meeting  of  creditors  referred  to,  a  minute  V  pro- 

*  oeedings  was  drawn  up  which  purports  to  be  signed  by       . 
a  iiumber  of  creditors  personally,  and  by  others  through  ^J 

^  their  assumed  agent,  F.  X.  Bilodeau.  It  is  in  the  follow- 
ing form :  -^  "  Montreal,  22  mairs  1887.  A  une  assemble 
"des  cr6aiiciers  des  faillis  E.  Beaulien  &  Cie.,  de  Plessis- 

'  •' ville,  P.  Q.,  6tait  present,  MJ  Vineberg  (enire  autres),  et 
"lefailli,  £lz6ar  Beaulieu,  present,  6tant  alors  interpel- 
"16,  offre  A  sea  ori&onoiers  ^e  proportion   de  soiiMin^ 
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••  oentini  d»n»  la  piMtre  par  billeta  endoBB^a  k  iatinfaotfon 
'•  i  8,  6,  9  et  12  moia.  Laqu«lle  dite  ottr»»  a  ('.Ui  imm6- 
"diatemont  acceptA«  par"  Then  follow  Bignaturea,  and 
amqug  others  t)iat  of  plaintiff,  written  l^  Bilodeau. 

The  notarial  deed  of  .oompoaition  and  diatharge  beara 
date  24th  May.  It  -e^  forth  the  receipt  h^  the  aigning 
creditora  of  promiwory  notea,  "  endosaAes  bar  deux  per- 
aqnnw  iolvablea,"  and  proceeds  to  covenant  ret  en  con"*- 
"  quence  d«^  cetto  remise  de  billeta  d6clare^t  ne(pouToir 
••ttiger  comme  leur  6tant  due  par  la  dite  aici6t6  que  le 
"^montant  de  cea  dita  billeta,  donnent  k  lal^te  aoci^tfe  - 
"  E.  Beaulieu  &  Qie.  quittance  de  tout  monta^t  en  bus  de 
'  celui  des  dite  billets."  •        u     u- 

The  plaintiff  was  representor  at  tl^e  me^ng  by,  hie 
clerk    Ml.  Lariv6e.    Bilodeau/swears  that  he  consented 
to  thi  composition  in  behalf  of\Vineberg.  To  this  Li^rivfee  ^ 
opposes  an  express  denial,  and  asserts  that.he  had  not  and 
never  pretended  to  exercise  bmJj  such  power.   He  Mther 
declares  that  he  returned  to  his  master,  who,  upon  hear- 
ing of  fhe  offer  of  sixty  cents,  atfonce  refused  to  accept  it.  ^ 
Out  of  such  a  conflictof  evidence*  there  coiUd  be  drawn 
no  certain  deduction  orf,  authority  ih^t^e  <deflC  to  accept 
the  offered  compromise,  up^n  his  own  judgment.    Lari- 
vee'a  statement  is  mdre  in  accord  with  'Cisage  and  common 
6ense.    Clerks  are  not,  as  a  rule,  entrusted  with  the  right 
of  committing  their  principals  to  whatev^jfoffet  might 
be  sprting  upon  a  meeting.    Then,  a  serioua-break  m^e 
byjilod,eat  when  under  cross-examination  weakens  hia 
wbole  evidence.    At  first  he  swears  that  he  signed  plain- 
tiff's name  to  the  compromise  under  and  after  Lariv6e'a 
express  authority.    Such  a  delegation  would  be  excep- 
tional, and  would  need  express  power  and  very  clear 
proof  of  ita  existence.    But  Bilodeau  weakens  very  mar 
teriaUy  in  his  statement,  and  at  length  admits,  '♦  il  ije  me 
"  I'a  pas  dit  expressfement  de  signer  le  nom  de  M.  Vmeberg, 
"  maia  lea  autres  crfianciera  m'ont  dit  la  m6me  chose  et  9*a 
♦' pa8s6  r—ila  acceptaient  la  compoeition." 

So  it  ia  necessary  to  believe  that  plaintiff  atoodrfeee  of 
P...T--  -"  "^  f^^  "^  *hft  meeting,  or  anything  whi^ 
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wcurred  at  it,  may  b«  <^nc«rne4.  What  ia  l«ft  V  Only  a 
turthwr  Htutoment  of  Hilodi^au'a  an  to  a  coiivoraation  at  an 
•cciduntal  interview  b»tw««n  him  and  plaintiff  a  day  or 
tWd  ftfter.     At  ono  moment  Bilod«iau  duulart's  that  .plain* 

,  tilf  exprcMMly  ratiOtHl  the'  aiguaturt),  al'iho  ne^t,  h»  giv«« 

Vth^  following  aH  an  entini  recital  of  the  confveraation  :— 

W  iit  &  M.  Vinoberg,  Ion  mtmaitmrH  Bwaal^un  ofFrent 

ixante  owntH  duna  la  piaa^re,  et  je  croia  que  c'oat  un«' 

•^  bonne  offre  ;  "  il  m'a  r^ponda  :  '*  Je  le  o-roia  moi  anaai, 

,.,^oVBt  correct."  Bilodoau  waa  not  then  at^tmg  for  defendant, 

but  on  behalf  of  somo  of  the  other  creditora.     PlaintiH'H 

oonvuraation  with  him,  if  isolated,  eould  not  bind  plaiutitf 

to  defendant.         <"*/    '  .r ■''.■"  Ifc    ■"'■  41^  ■    r'^M--  ' 

This  is  all  unsatisfactory,  and  certainly  does  not  consti- 
tute such  legal  and  sufficient  proof  as  would  justify  the 
wiping  out  of  forty  cents  on  each  dollar  of  defendant's 
liability.  Then  again,  it  is  in  opposition  to  other  cir- 
oumstances.  Plaintiff  told  his  clerk  htt  would  not  accept. 
His  name  appears  in  the  deed  of  composition  and  dis- 
charge as  a  dissenting  credit<!li' ;   ho  did  not  receive,  and 

.  indeed  is  not  proven  to  have  been  even  tendered  the  com- 
position notes.     Defendaui  did  e(b  by  his  plea,  but  at  its 
date  one  of  three  offered  was  overdue   (Cr(m^  v.  Hillary,  , 
2  Maule  &  Selwyn,  120).  "    ^  ^p     '^^     '■' . 

There  are  still  other  important  features  of  the  case  which 
make  in  his  favor.  The  paper  signed  at  the  meeting 
amounted  to  theaccepting  of  four  promissory  notes  for 
60  cents  "  endoss^s  &  satisfaction."  The  deed  pf  compo- 
sition and  discharge  speaks  of  their  being  endorsed  "  pat 

.  deux  BolVables;"  The  endorsers  are  J.  0.  Hndon  and  G. 
Mali^iot.  One  lives  at  Somerset  and  the  other  at  Bieh- 
mond.  No  proof  is  made  of  their  solvency,  or  that  their 
names  were  satisfactory  or  even  tendered  to  plaintiff. 
/  Then,  again,  the  deed  of  composition  and  discharge, 
without  thejsigning  of  w)iich  no  notes  would  be  deljydred, 
is  a  very  dijferent  contract  from  the  simple  acceptance  oi 
a  compromise.  It  in  express  terms  novates  the  original 
debt,  which  is  replaced  by  the  notes,  and  a  failure  to  pay 
these  wonld  not  Tftvivfl  the  old  liability,, Eyen  had  plain- 
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tiff  ar«M,pt«d  the  composition  tiid  cotiwnted  to  th«  OTidoT 
.  .««.  h«  .ould  not  be  forood  l«  t.ke  hi.  note.  "»«»;'»»>• 
now  .nd  oneron.,«>ndition.  Plaintitr  reoeivHl  181  26  on 
the  2l.t  of  Joniv  Thi.  i»  argued  to  be  a  taking  of  the 
ttwt  in.talment:;  The  only  proof  i.  that  he  arx^pted  it  OB 
account  of  hi.  debt ;  it  wa.  paid  long  after  hi.  refn.al  to 
compromi.«S  after  hia  »•««  appeared  in  the  de«Ml  a.  a 
di.«enting  crediWr'and  without  hi.  being  in  po..o..lQn 
of  any  of  the  compoBition  note..  ^  ,fei^    .     , 

The  judgment  in  aaJoUowa :—  i  X        ^ 


Vtn«b«ff 
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*^The  Court,  etc 


I   —  -    , 

**  Sedng  plaint 
^ote.  duly  made 
idontnml,  forming 
ium^fr2n.70,  of 


le  amount  of  three  promissory 
id  at  the  city  and  district  of 
principal   and   interest  tY\e 
_  there  still  remain,  due,  owinj^ 

aid  unpaid,  a  balan<«  of  1180.44 ;   *  .        A  ,  ' 

"  Seeing  the  defendants  plead  that  at  a  meeting  of  their 
creditors  held  in  Montreal  on  or  about  the  2nd  of  March 
last  past,  they  made  an  offer  of  60  c.  in  the  I  by  promia- 
sory  notes  at  8.  6,  9  and  12  months,  which  offer  was  ac- 
cepted by  plaintiff  represented  at  said  meeting  by  W. 
clerk  duly  authorized  to  compromise ;  _ 

"  Obnsidering  that  at  the  meeting  of  creditors  referred  to, 
a  minute  of  proceedings  was  drawn  up  which  declares, 
plaintiff  to  be  present,  Whereas  he  was  not,  and  whjch 
purports  to  be  signed  by  plaintiff  among  other  creditors, 
by  the  minister  of  one  iF.  X.  Bilod|gj|eho  was  not  au- 
thorized to  so  sign  t.~   jl   t  ^^      t-\i.  V  ;i  *  « 
^     ♦•  Considering- thftt  said  minutes  set  fonh  that  defen- 
dants  made  an  oflfer  of  60  c.  in  the  |  by  promissory  notes 
endorsed  d  satisfaction  at  8.  6,  9  and  12  months,  which 
was  immediately  accepted ;  ^^ 

••  Considering  that  a  notarial  deed  of  composition  and 
discharge  was  subsequently  prepared  for  signature  by 
the  creators,  in  which  is  set  forth  the  receipt  by^the 
signing  creditors  of  promissoTy  notes  *'  endossfe^par  deux 
pewonnes/'  and  pr^oedif  to  covenant,  "  et  en  cons6quence 
-de  cette  remise  de  billets  dficlare  ne  pouyoir  exiger 
'^  comme  leu^tant  dne  par  la  dite  8oci6t6  que  le  montattt 
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"  de  ces  dits  biltets,  donnant  k  \&  dite  soci6t6  E.  Beaolien 
"  &  Gi!@.  quittance  de  tout  moutant  en  sus  de  celni  des 
"dits  billets,  except6  tontefois  la  Boci6t6  mercioitile  Sey- 
°  "  bold,  Son  &  Go.  qui  a  consenti  sous  la  restriction  qn'elle 
"  a  ajoat^e  k  sa  signature ;  "  /  '  '";" 

"Gonsideringthltt' plaintiff  was  only  represented  at 
f   said  meeting  by  his  clerk  Lariy^e,  who  had  n^'antliorizil' 
tion  to  compromise  pr  sign,  but  only  to  report  of  what 
took  place;  ^  '  ■•,   *  -*     . 

»       "  Got)(sidering  Bilqdean,   while  at  first  swearing- that* 
Lariy6e  had  authorized  him  tQ  sign  plaintiff's  irame,.sub'  ^ 
seqnently  admits  "il  ne  m^a  pas  dit  express^ment' de 
"  signer  le  nom  de  M.  Viiieberg ; "        ^' 

"  Considering  that  plaintiff,  when^  informed  by   his 
clerk  of  ^defendant's  offer  of  60  cents,  had  declared  thatv 
he  woild  not  accept  it ;  -'  r 

"  Gonsideri|ig  that  Bilodeau's  accounts*  of  what  passed 
at  an  interview,  with  ^luntiff  are  "^unsatisfactory  and 
wavering,  and  th%t„l]^^finally  gives  th%*  following  as  an 
entire  recital  o£  thie  converisatibn :  ^*  J-ai  dit  k  M.  Vineberg, 
'!^les  messieurs  Beaulieu  offrent  60  cents  dans  la  piastre^ 
'Vilje  crois  que  c'est  une  bonne  offre;  il  m'a  r6poQdu,.ie 
'"^  le  crois  m^i  anssi.  C'est  correct ; " 

"Considering  that  at  said^int^r^ew  Bilodeau  was  not 
acting  as  the  authorized  attorney  of;defendant8,  and  that 
the  same  is  not  legal  and  sufficient  evidence  to  syipe  out 
40  cents  upon  each  dollftr  of  plaintiff's  claim ;    - 

"  Considerhig  th^t  plaintiff's  naine  a^ears  in  the.  deed 
of  compositfon  and  discharge  as  a  dissenting  creditor, 
^that  he  did  not  receive,  and,  indeed^  is  not  proven  to  have 
been  eyen  tendered  the  said  Composition  notes :  ^^ 

"  Considering  thiLt  the  endorsers  oh  sai%  .notes,  td  wit, 
J.  C.  Hudou  and  Malhiot,  reside  at  Somerset  and  Rich- 
mond, are  not  proven  to  be  solvent  or  satisfiftctory  endor- 
'     sers,  and  that  their  names  w^re  never  dffered  toorac-^ 
ceptdd  by  plaintiflf;  ^'     '  \:^- 

'"Considering  that  at  the  meetii]lig|%f  the  2!^nd  March, 
no^comple^e  contract  was  made  as  between  ylaintiff '""'^ 
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.   "OonsideriBg  that  nor  compoBttlon  notei  wonld  ^e  ^e-^^ 
liWed  by  aef^dants  io  plflintifF  or  creditors  unjess  con-     ^j.  ^^ 
currently  with  their  signing  said  deed  of  composition 

aild'discharge ;  %  '    '  '         ,\  '  , 

"  Considering  tha.t  deed  contains  new  and  oiierons  con-.        i 
^itidn8,via  espAlly.tniharit  expressly  novattfir.  the    ; 
original  debtq  whiph"  are  al|8ol«t«ly  replaced  by  the  com-     . 

-position  noteeii      '.  .   .:   ^'  •     -^.       J    w-.  ' -- 

"  Consid«rh»g  that  t'he  ^jlyment  on  accotint.  ma4e  by      - 
plalntijffvww  on  the  22nd' of  June,  long  after  his  name    ./  , 
Appeared^  a  dissentihg  creditor,  aiid,  after  defendants 
m  been  Wessly  notified  of  his  refusal  to  join  in  the  , 
compromisFand  cannot  t>e  donsidered  83  an  acceptance 

thereof;  -  '  "  *    .,.      n  -    I- 

,.     »  Considering  Jthat  plaintiflF  hath  proven  the  allegations 

ofhis/deolaration;  ^        ^     '        '  . "  \  xu     j  4>  ■ 

••Doth  giv^  judgment  for  plaintiflF  against  the  defen- 
,  dants  jointly  and  severally  for  the  sum\)f  .j|180.24,. with 

interest,  etc."         -  .  ^      ,  •  x'a. 

I       .,.   .        ■  Judgment  for  plamtitt. 

^ooAe^^-^rooteJ,  attorneys  for  plaintiff.  -        , 

St-Jean  8f  Corriveau,  attorneys  for  Jef^dants. 

(J.K.)  ,  '^  , 


June  28, 1S88. 

y*   '       .  Coram  Davidson,  J. '  . 

McKERCHER  V.  MBRCIBB.         ''   ; 

beposit  by  mother  of  'ininor--Construction,of  receipt-Right 
to  recover  dqH>sit-Absence  of  husband-Effect  of,  tn,  r^la-  . 
tion  to  marriager-Art^lOS,  C.  C.-PUsading.. 

The  depositary  of  a  ««m  of  money  "gave  a  written  •^fnowMj^ent  thjt 
the  money  had  been  placed  in  rts  hands  by  the  Pl«»»V«;- ^*  ^^^ 
«ided:  "his  nnderstoodthat  the  money  belongs  to  pWnUffsm.^ 

Jon.  aged  7.  and  that  I  shall  pay  him  the  «toe  '.»»»*«  ^"'^jfj^' 
==-^5iSa^emMdinndr^at^ 
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"     the  depositary  (who  hiid  not  joaa^e  default  to  pay  interest)  to  recover 

«       ttie  deposits-  ' 

Hklu:— 1.  Th(tt  the  son  stonawas  entitled'^to  claim  the  money. 

2.  Tliat  the  plaintiff  copld  not,  by  jipecial  answer,  raise  the  pretension 
that  the  terms  of  the  roMipt  implied  a  donation  by  the^motlmr  to 
her  son,  whij^  was  null  for  noii  acceptance  by  'ti\e  minor  ;>n<l,  in 
any  case,  lhat"lh«j)6celpj;  did  not  mark  the  existence  of  a  donation. 

8.  Th»t  the  absence  of  plaintiff 'sfirat  husband  for  twenty  years,  coupled 
;  with  information,  that  he  bad  been  drowned,  was  suiScient^  esta- 
blisHHiis  death.  "   "  \,         ,       '  •  ' 

Pbb  Curiam  :f—' 

Here  is  a  demand  for  $1,000  alleged  to  be  for  money 
loaned  to  $tnd  deposited  with"  defendant  daring  18B0  and 
1882.,    ■  ■  '/'-  °     ^  -       "     .      . 

On  the  3l8tr  of  May,  ^88,  the  defendant  $igil6d  the  fol- 
lowing document : —       N.  • 

^  ^       ^  ."    '        iIoNT8*AH31mail88S.  ' 

Je  reeonbais  avoir  en  mainu  une  somme  de  IllOOOi  balance  de  Ce  que 

Madame  Longpr<6  m'a  avanc4  en  diff^rentes  occasions  dnrant  les  trois 

.  derniiires  ann4es.    II  est  entendu  que  cetAe  sondme  Appjortient  &  son  en- 

-fant  Hant,  Ag^'^e  Bept  ans,  et  qtie  je  Ta  lui  paierai  &  son  A^  de  majority, 

.  «iirsapropre  demands.    A  cette  ^po<iue,  je  pa|il«JK-Ie  premier  de-juin 

"  ,ohaque  atfn^l'itit^rdt  de  cette  somme  av  taux'^''4|»pt  par  cent  i  toute 

"  ndtsonne  qui  ptendrj^  soin  de  I'enfant. 
*^  ^  (Sign^,)  K  H.  Mjdroihr. 

'  CI  !• 

^1      It  is  alleged  by  plaintiff  that  the  defendant  in  abuse  of 
.h<^  inexperience,  by  deceit  and  contrary  to  the  agreement 

,'lj>y  which- 'the  deposits  were  made,  falsely  inserted, the 
clause,  declaring  that  the  money  belonged  to  her  son, 

.  Ilarry,  and  wastd  be  paid  to  him  at  majority,  with  interest 
in  thJa  interval  to  the  person  having  charge  of  him  ;  that 
plaintiff*,  never  so  agreed,  and  she  inv.okes  the  document 

.only 'in  so  .far  as  it  is  a  recognition  of  the  deposit.  Plain- 
tiff alleges  that  at  the  date  of  the  agreement  she  was  the 
'widow  of  Henri  Longprfe  ;  that  i|he  was  since  married  at 
Chicago  4o  her  present  husband,  and' that  under  the  laws 
of  that  State  she  stands  separate  as  to  property,  there 
having  been  no  ante-nuptial  pontract. 
'  The  defendant  offers  A  special  denial  to  the  plaintiff's 
claims  to  past  widowhood,  declares  that  iier  marriage 
^yerMi  ffflfiri  T^prpre  has  never  been  dissolved,  and  that 
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Y  he  alone,  as-  chief  of  the  con^unity,  ought  to  bring  this 
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action.  He  pleads  thj^t  defendant  is  only  indebted  to  the 
boy  Henry/in  terms  of  the  covenant,  afldr^at  he  has 
regularly  paid  interest  as  slipulated  by  ii/.  ,    ,     .  , 

The  plaintiff  replies  with  many  special  connt«lr-denialB, 
and  claims  that  the  document,even  if  it  is  rk^ogoTzed,  means 
a  don^n  which  would  be^of  noeffeetp^s  th?  i«inor  wa« 
not  represented,  and  gave  no/£ccept^^.  The  plwntift 
further  alleges  that  dlTendant  has  vfplated  the  conditions 
of.tha  deposit,  l?y  loaning  the  money  to  others  without 
seouAty ;  that  he  is  insolvent,  and  is  unlawfully  transfer- 
ring^is  property.  -      %-  •/  ^ 

Parts  of  this  answer  are  demurred  to^and.lawapdlacts 
are  subniitted  toother.  ^      :,     j,     ■ 

Five  years  of  absence,  withoiit  being  heard  of,  gives 
presumptive  heirs  iKe" right  to  tiike  provisional  possession 
of  the  estate  of  .tl|^ absentee  (art.  93).     If  such  absence 
have  continued  thirty^ears  the  absentee  is  reputed  to  be 
dead  (art;  98) ;  but,  whatq^^r  the  duration  of  the  absence 
the  husband  or  wife  cannot  marry  again  without  pro- 
ducing positive  proof  of  the  death  of.such  absentee. 
The  Court  is  asked  to  fely  this  latter  articl€&  in  all 
,  iis  strictness^  and  to  refuse  re90gnition  to  plaintiff 's  pre- 
sent marriage.    How  is-  it  possible  to  do  so  in  presence  of 
'  the  evidence  of  record?     Henw  Longpr6  testifies  that  his 
'  Brother  kft  Montreal  twenty  y#ar8  ago.    Some  short  time 
afterward,  a  felW  workman,  working  in  the  same  shop 
as  plaintiff. 's. late  husbttnd.  inform|l  thfe  witness  that  he 
.  had  been  drowned.    Anothej-  brother,  now  dead,  received 
a  lettfef  to  the  saig  effectf    His  whole  family  accepted 
the  fact  of  his  death,  and  his  s^^ence  fof  twen^ty  years  has 
been  that  of  death.  . 

No  attempt  was  made  to  support  ^e  ehaige  that  any 
clause  of  the  document  had  Ijeen  inserted  by  fraud;  deceit, 

or  8urpTise,'and  the  examination  of  defendant  disclosed 
'  nothing  ih  the  way  of  disponing  of  property  which. would 
justify  its  annulment  for.  special  causes.  I  have  to  read 
the  bond  as  it  is,  and  4etermine  its  effect,. uninfluenced 
bv  any  Collateral  cir($timstance.    It  declares  the  money  to 


1888. 
MoKeroher 

V. 

M^eroier. 


«' 


V 


<, 


-Wlge  property  of  ilm  sun ,  it  dotts  nut  contain  any  dnjiflfi 


-  * 


irraa^ 


:0^ 


w 


_mA 


f 


;i 


If::^ 


I8H8. 
MoKarolf«r 

T. 

Mcroier. 


.1-- 


Vto 


r  ■  ■  ■ 

5- 


•♦ 


?~ 


^- 


& 


V 


eh. 


S8« 


'     MONTREAL  tAW  REPORTS. 


which  marks  the  existence  of  a  donation  ;  it  /^iserts  that 
the  money  is  the  property  of,  and  to  be  held  in  trust  for 
Henri  Longpr6.  Plaintiff  was  evidently  impressed  with 
thb  diflBicul ties  of  her  position  when,  to  ^veh;er  personal 
right  to  sue,  she,  pleaded  deceit  and  surprise,  and  when, 
to  interrupt  the  time  stipulated  fot  payinent,.  she  allege^ 
defendant's  insolvency  and  a  virtually  fraudulent  di8|)l,aQe* 
■toent  of  his  property.  In  both^respects  her  case  wholly 
fails.  I  have  to  Consider  that  sheds  nofrl)rjperly  a  plain- 
tiff upon  the,  bond,  that  the  boy,  Henri  Longprfe,  must  be 
the  suitor,  and  that  the  cdntract  of  deposit  is  not  to  be 
determined  imtil  his  majority.  If  seemed  best  to  discuss 
the  whole  ^he  facts  in  iss^e  :  they  are^against  the  plains- 
tiff;  but  in  any  event  the  p%rts  of  the  answer  demurred 
to  inake  new  and  substantive  causes  of  action,  and' would 
have  to  be  struck  out.  - 

Special  demurrer  'to  second  f^ea  maintained  i&nd  action 
dismissed  with  costs.  ' 

T&e  judgment  is  as  follows: —     "  ^^  . 

"  The  Court,  etc....  ^  ?  * ; 

"Gdnsidering  that  plaintiff  claims  $1,000  Tor  money 
loaned  to  and  deposited  with  defendant  during  the  years 
1880  and  1882 ;  and  further  invokes,  but  only  dn  so  far  as 
the  same  is  an  acknowledgment  of  debt,  the  writing 
«ow«  seingprivi  set  forth  in,hef  declaration  :  that  the  de- 
fendant,, in  abuse  of  plaintiff's  inexperience,  by  deceit, 
and  contrary  to  the  agreement  by  which  the  deposits 
were  made,  falsely  inserted  the  clause  in  said  agreement 
which  declares  that  the  money  belonged  to  her  son  Harry ,- 
and  was  to  be  paid  to  him  at  the  age  of  majority,  and  th^ 
interest  in  the  interval  to  the  persofi  having  charge  of 
him ;  that  at^the  date^f  said  agreement  she  was  the 
widow  of  Henri  Longpr6,  but  has  since  been  married  at' 
Chicago,  in  the  State  of  Illinois,  to,  her  present  husband, 
and  that  under  the  laws  of  that  State  she  stands  separate 
as  to 'property,  there  having  bee^  no  ante-nuptial  con- 
tract;  -,    '■'    '  '  .   i-i    ■,■■/':■■:.  ."-. .;-■;:  ".   ^-    '  ""' 

"  Seeing  that  defendant  specially  denies  that  plaintiff 
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kctioB;  and..claim8  that  her  first  husband,  Henn  Lonprfe,    ^^^^^^^^ 
is  still  ali;e.  and  aloneas  chief  of  the  ^^^f^jj^^  *     Mo^iier. 
right  lo  take  action;  that'he- is  only  indebted  t(f the  boy 
Harry  in  the  terms  of  said-agreempni,  and  has  regularly 
paid^Snterest  as  stipulated  by  it ;  -',         ",  ; 

Seeing  that  plaintiff  replies  ^that  said  agreement  in 
any  event  means  a  donation,  and  would  be  of  no  effect,  as 
said  minor  was  pot  able  ,to  give,  and*  did  not  gi^o  any 
acceptance  thereto ;  that  the  defendant  has  broken^the 
conditions  of  the  depo.^  by  loaning  said  deposit  to  others 

withoufsecurity;  that  he' is  insolvent  and  Unlawfully 

.transferring  his  property;'.        \  i^    i        ' 

,      ••  Seeing  tie  defendant  by  special  demurrer  has  demur- 
*recr  to  certain  parts  of  said  reply,  and  that  the  case  comes 
now  to  be  heard  as  well  on  the  issues  of  fect.as  upon  said 

demurrer;    •  '^  .    '         '     .,  i„^ 

^  "  Considering  that  there  is  sufficient  evidence,  coui>led 
with  his  absence  for  20  y*ars,to  establish  the  death  of  the 
plaintiff's  %nt  »hu8band,  Henri  Longpr6 ;  but  that  theje 
is  no  proof-or  presumption  of  the  separation  of  property 
by  pHintiff  ^claimed  to  be  now  existing  between  herselt 

and  her  present  husbandr  '  ^  ,  X  ■  '  ,  ^  "'' 
"Consfcring  that  |io  attempt  ha^.been  made  to  sup- 
port thrallegation  that  an«Nclause  in  said  agreement  ^as 
inserted  by  fraud  and 'deceit  or  surprisd^  and  that  plain- 
tiffhas  failed  to  prove  any 'disposal  by  defendant  of  his 
.  property  which  woul^  justify  th^  annulment  ^aid 
agreement^and  hasfj^eover  wholly  failed  to  pr*^  de- 

fendant's  alleged  insolvency ;    .  '  ;    '^         '*i,at«n^«v^ 

"  Considering  that  said  agreement  declares  the  taoney 
rherfein.referredto,tobeth^perty  of  the  son. Harry  •      / 

Longp>6,  ^M  does  not  contalS:any  clause  |^ch  uutrks 
"^e  creation  or  existence  of  a  donation ;        Ig  y^    _'^. 

"  Considering  that  defendant  has  Ifaly  i^aid  the  mter^^t, 
.   as  stipulated  in  said  agreement,  and  Is  »<^^^f*^*^ 

respectof  any  of  the  conditions  thereof,  and  is  n^  bound 

■IS  Baid  principal  Bum  pf  f  1.000  until  the  niajonty, 

of  said  H^ri  l<ongp>r6  r 
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Ij^ptembre  18^ 

iMPTON  T,  LA  COMPA^NIE^fliEMIN  DB  FER 
,'  J)U  PAOIFIQUE-  CANAIJlfiN^  D^b  KIMPTON 
;     iipt  A.t,,'intervenairt». 

j()0^,-.lo.  QuefilUhert*  d© conscience' "«6t,un  principe fondamental de ' 

'"a(Otre'|<ai^»tion*cqloh|ale  dt  db  notws  droit  civil,  et  est,  par  cons^ 

>     "fj^exit,  aordre 'public;  '  .  >^ 

2d.'Qa'en  fertu  de,ceprincipps,  toe  con^ti^  jnoise  dans  un  testament 

cf^ant'^une  dto^titutioil  en  faveur'd^  oWants  du  testatenr,  que  cenx- 

•«  l&seuls  qui  {ttofesseront  ;la  religi/m  pr^Ceatontej  pourront  recueillir, 

,,  fest  null^  coittijjie  contraire  4 1'o^rt  publlcj 

Par  acte  de  donation,  dtf  28  dlcembre  J864,  TeTfitn  des 
fonnalit^s  Ifegales,  A.  Kinjipton  el  8oi|  Spouse  donndrent  i 
.    quatre  de  leuYs  fils,  entte  antre^  biens,  nne  Jb^rre  sitWe   , 
dans  la  piWfoisfie  .'de  Bjlimville,  *k  J^M;e  de  s^stitution   .' 
ghtdnelle  ^  T«vear  de  ienrtr  enfa^//gifi  et J^utre. 
JSajt  acte  de  don^oik  contie 
:  >'^J|Mne  aiii9^i,  kuis  tons  I( 

^^Ppaisse  €tTe  fecueillie 
,  , "  ce'ux  qui  proif^sei^ont  la 
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1813  snivante ;  "  Et 
la  dite  A^bstitntion 
ilui  qui  professera  (imm 
^atestante ',  antreineiit 
irl4|endront  &  aea  ea=: 
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nateurs  dfclaraient  ensuite  qu'au  cas  oA  une  brVnche 

Tiendrait  4  manqtter,  lea  membres  de  I'autre  brancl^e  re- 

.cueilleraieiit  par  souche.  *  V    \      x 

La  demanderesse,  en  vertu  de  cet  acte  de  donationy  est 

propri6taire  de  la  moitife  de  la  dite  terre  but  laquellte  se 

trouvait  une  maison  de  pierre  k  deux  6t^es.  \     . 

La  compagnie  dfifenderesse  aurait  e^propri6  une  pa^tie 

de'cette  ^rre  pour  y  passer  son  chemin  de  fer  k  un  ^n- 

■  droit  tris  rapprochfe  de  la  dite  maison,  et  au  temps  de  la 

dite^  expropriation  elle  sWi  rfeservfe  le  droit  d'achet^r 

cette"  dite  propri6t6  pour  la  sbmme  de  |2,100.  \ 

ters  le  mois  de^Juillet  (1887)  un  incendie,  provenan 

d'une  6tincelle  qui  s'echappa  d'une  locomotive  appatt" 

naut  i  la  dfefenderesse,  daruisit  la  dite  maipon. 

Detraction  de  la  part  de  la  demanderesse  centre  la 

dfifendere^se  pour  sa  tiaoitife,  savoir,  la  somme  de  $1,050. 

Leainiervenants,  reprSsentant  les  membres  d'une  autre 

branche  que  la  demanderesse,  r6clament  cette  somme,  et 

.entr'autres  raisons  d6  \mr  intervention  ils  alleguent  la 

clause  ci-dessus,  prfetendant  que  la  defettderesse  n'appar- 

tient  pas  k  la  religion,  protestante  mais.  k  V^glm  catho- 

lique  romaine,  et  que  par  suite  elle  n'a  pas  droit  de  re- 

cueiUir  cette  somme  et  que  les  intervenants  seuls  y  ont 

droit.  -  .   . 

La  de»an#t^sse  a  r6pondu  en  droit  h  cette  mtervea- 
tion.  que  la  clause  du  dit  acte  de  donation  mvoqu6e  par 
les  intervenants  est  nuUe,  comme  contraire  &  la  loi  et  d 
fordre  public  et  doit  6tre  consid§r6e  comme  nuUe  dans 

la  dite  donation.  ,  .<x  il 

lies  intervenants  r6pondirent  que  cette  clause  n§tan 

».«W%ii.t«i^l!oTdreiitfi^  et  que  la  demanderesse  ne  pou-  - 

vaiMSaer  iSuljS  de  cette  condition  vu  qu'elle 

£m^ue  la  di8posfipn!l&%a  dite  donation  dont  cette  con- 

iition  fait %)af tie.  »*  '  "       .,    *  - 

La  Cour  a  ittai^tenu  cfet;#con^t'a*im»4|  droit  et  a 
renvoy6oltteinterventiouparleju^6nt8mvltit:         . 

"La  Gour,  consid6ratit  <}ue  par  4e  cbapitre.  175  des  . 
pV..^.,  Ar.  r..n^.  defs^l.  UetetS  VictonA,  don*  les 
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1i  des  StattitB  Rofondus  du  Canada,  il  a  6t6  d^clarfi  que 

I'fegalitfi  do  toute  dfmominatioif  religieuse  est  un  principe 
fccInViien'.'  fondamental  do  iiotre  politique  civile  et  de  la  Ifigisl&tion 

ooloniale,  «!t  que  le  libre  exercise  et  la  jouissance  de  la 

^     *  .'profession  €t  duculte  religieux,  sans  distinctioy,  ni  pr6f6- 

•         rence,  sont  permis  par  la  constitution  «t  les  lois  de  cetto 

province  k  tout  sujet  de  Sa  Majesty  en  icelle  ; 

•♦  Gon»id6rant  quj?  ces  dispositions  out  pour  jsffet  de 

d6olarer  dW re  public  la  libert6  de  professor  Tune  ou 

Vautre  religion^ 


*5t; 


«• 


^i^ 


1   I 


V 


"  Consid^rant  que  la  questioh  de  sAvoir  si  ce-tte  condi- 
tion est  contraire  k  Tordre  public  n/peut  se  B0ulev«r  ici, 
comme  elle  I'a  6t6  .en  I'rance  sou8(Vancien  et  le  nouveau  \ 
droit,  et  en  Anglpterre,  vu  les  dispositions  du  Statut  sus- 
dit,  qui  d6cident  cettq  quostion ;    «     -        '     "    ^     ■^■ 

•^^nsidferant  qiie  par  Varticle  760^  du  Code  Civil,  la  . 
condition  contraire  aux  lois  ou  k  I'ordre  public,  dont  d6- 
pend  une  donation  entre-vf  fs,  est  nullfl(  e"t  rend  nulle  la 
disposition  elle-m6me,  comme  ^dkns' les  autres  contrats ; 
.mais  que,  dans  un  testoment  un0  iolle  coudiHon  est  «on- 
sid6r6e  comme*  nonnScrite  et  n'annule  pas  la  diapositiop ; 

"  Considerant  que  la  conditio^  Busdite  est  eontrairplaux 
dispositions  des  lois  ci-^essus  riientipBrni^es  et  a  ror4Te 
public,  tel  que  constate  par  les  4i8po^"Wwie^dite8 ;      ,^ 

"  Considerant  que,  par  I'ajtide  933  du  Code  Civil,  qui 
est  conforme  aux  dispositions  de  raneieji  droit,  les  regies 
qui  concernent  les  legs  en  gSn^ral  ont  leur  effet  efi  mati^re ' 
de  substitufion  {  - 

"Considerant  qu'en  vertu  de  c'ette  rdgle  d'interprfeta- 
tion,  11  faut  dire,  «onform6ment  k  I'article  t^O,  que  h  dite 
condition,  quoique  nulle  et  devant  6tre  ^^nsiderfee^comme 
non  6crite,  n'annule  pas  la  disposition  ;y        •     '  ^^       . 

"  Considferant  que  la  dile  contestation  en,  droit  est  bien 
fond.ee;  ..       ^V  „    « 

"  A  maintenu  et  ittaintient  la, dite  coftttestation  ep  droit,, 
et  a  renvoy6  et  renvoie  la  dite  interventi^if,  avec  dfipens,  • 

distrjiits,  etc."  ,V  ;      ■'  /  ^-  ':'■/:    ■  "•?''/•     '•  ■  -V'  "*''W 
Robidovx,  F&rtin  4- ^ocfirm,  avocatrdt!.^  demanderesae. 
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"  *„    •  "■  ■    ♦   '  „ 

"  Coram  TfSLLiER,  J.  .     ' 

KERoiilACK,  «l  PAYNE,  opposant,  et 
■"    STItAAS,  conto8tan«fr> 

Qordien  ,t<mtrep6t^'Sai»ie  et  vehte  des  .mnhajidite*  repues 
I      dans  un  eAtfepA^—Quand  elk$  peuvent  4tre  opppiies. 

Juo*:-Quebien  qu'un  gunli«n  d'entref^dfqul  a«Ionri6  jin  re?"  pourlM 
I  m«rchan.liBe8  qu'il  a  refluofl  d«n«  80..  entre»6t,  peut  "'"PP^Of^  f '» 
'  8»lBioet'*ented;.H«niarchan.H8e8.n<5aninoiim.niulfaut  ^nMim 
pourfairen*lte"opi»»itioii;  ot  mmque  le  iH,rU>ur  du  re^u  den  repjt 
aurfc  «1<^JA  fait  une  cppoBition  afln  de  ooiiHervor,  le  gardipn  dentret)6t 
ne'  8f>ra  pas  rei«vable  &  faire  une  oppoBJtion  afla  d'aiinuler. »  • ./ 
.  "I^  demandeur  fit  saisir,  on  vcrtu  d'un  jugement  obtenu 
centre  le  d6fendour,  certaines  n^rchandisbs  qui  furent 
trouV6e8  dans  le  magaiiin  de  ce  doriiier.  _ 

La  Banque  Molsoii  fit  une  opposition  afin  de  coneerver 
ailfeguant  que  toutes  "eei*  marchandiseff  lui  avaient  6t6 
transportfees  en   garantie  collatfifale,  pour,  des  ayanoes^ 
d'argent,  et.qu'elle  IwkfVaii  plac6  mus  la  gardfede  Fre^ 
derick  G.  Payne,  .^ardieiSr  4'entl:ep6),  lequcl  tenait  son 
liisu  d'afiaire  et  d'entrepSt-  au  iUdfaie  endroit  qu^e  dfefen- 
deur,.qu'elle  etait porteur  du r^^  du  dit  Payne,  et.qu'elle 
fetait  privilegi6e  pour  sa  cr6ance  sur  k  produit  dela  vente 
des  ditea  marchandises  ;  elle  r6clam»it,  en  cWsfequence, ;      / 
d'etre  pay6e  sur  le  dit  produit  de  prfef6renc^au  dei|j:andeur. 
Avftnt  qu'il  fut  adjug6  sur  cette  opposition,  Ip  nomm6 
Fa#i*e  fit  une  Wre  opposition  afin  d'annuler  all6guant 
'  qu'il  6talt  gardien  d'entrepot,  qu'il  avait  donn6  son  re9U      ; 
"   pour  des  mafetan^ises  et  qu'il  6tait  tentt  en  loi  de  J|^,«^. 
prfesentei;  »lt  la  production  du  dit  refu  sous  pSlne  d'e^j^j^ 
pyisonnement;  il  s'opposait.;  en  consequence',  k  la  saisie  . 
et  i  la  vente  de  ces  marchandises. 
^"  ,  Le  demandeur  contesta  c^tte  deyniere  opposition  prfi-    ^ 
.'  teu4autque  Payn».  il'avait  aucun  int6r6t  k  la  faire,  puis-    ;  ; 
que  HfaS|rteur  de  son  re9U  qui  seul  6tait  propri6taire  des 
ittf^Ws  et  pouvait  les  lui  r6clamer,  savoir,  la  Banque  __^^ 
ols^  avait,  avant  lui,  et  k  sa  connaissaiice,  par  les   « 
^femes  avocats,  fait  une  opposition  afin  de  conservejr,  et 
iiVai^-tthiHi.  par  lui-mft»o,  mnH^nti  ^  1%  Y^ntft ;  que  pM 
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_n  d'anilTileT,  le  dit  Fayne  se  trouvait  k 
^ont6  du  porteniiJ^u  dit  re9U  d'entrepdt 
par  I'oppoBition  afin  dJvconBotver. 
I'ette  contestatiott  a  *t(§r  toaiuteptte  par  1©  .jugemei|t  Ini- 
vant 

^  "ucottT.  otc.r...    ^-    ■•^-  ■■:*^  

"  ConBidh&ni^0lMfm^^m  ""^P^  d'annuler  du  dit 
'oppojjaot  a  ^OatfeeAass^rraentle  et  rofue  le  ler  octobre 
188t  et  »ignifi6e,  av%i  I'ordre  de  faire  rapport,  h  Vhnmi^ 
.  saiMsaant,  le  trois  du  Ufeme  mois ;  «t  q^e  I'opposition  afi# 
r  d(M!0it«9rver,  de  la  Barifltte  Molson,  a6t(6  faite,  a«jerment6e, 
n>9ue  et  signiftfie  au  mftme  huissier,  le  28  septembre  1887 ; 
et  qlie,  lors  de  son  opposition,  I'opposant  Payne  savait 
queladite  banque  avait  fait  sa  dite  opposition  pour  ue.   ^1 
Te<!lamer  que.  I'exercice  de*  son  priviUge  sur  les  deniers  t,     | 
qui pourraiimt  6tre  r^Us^B  Pftr la  ydntts  «ncettejau«e, 
dfes  raarchandises-^n  question  ;  ^^^      '  ^ 

••  Considferant  que  si  en  droit  uu  g<^t(p^  d'entrepdt  ei 
i«!^    tecevable  A  s'oppoeer  4  la  saisie  et  vente  dee  effets  et  mar-] 
^  4  chatadises  confine  A- sa  garde,  et  converts  parrun  re^ti 
^liffrgociable,  il  lui  faut  n6anmoiii»  avoir  ti^i  iatferftt  actuel 
pour  ftjire  telle  opposition  ; 


- «' 


v'  ' 


"  Considfii'i&Bt,  danr  I'esp^ce,  que  I'oppoiltion  afin  de ' 
nserver  de  i|  dite  Bai«ftue  Molson  et  la  connaissance 


'  oonserver 
(jgl'o^a 
'•^IQfvai'enT,  k 


lant  - 
ce 


Sfcyne  avi^t  afcquise  de  8a  production, 
erriier,  tmjit  int6r6t  ^  s'opposer,  cpmme 
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,■0  I'a  fait,  ai  la  saisie,  pt  ventg  de^dites  marcjiandises,^ 
lorg|p|M|la  dite  baiMue  ctui.>B||iVait  leule  Itii  en^mapder 
^livrESi'  69.  ter#4u  t^9alt'enti*ei>6t  qu'elle  possWait, 
'  consentait  it  leur  v&n^'^m,et&irt0B&i^ 

Bniiliiic^es  Tque  I'op^sant  Payne  6tait, 


[^  '  4 


♦.  .^Todijit  de  laj™ -— , -    .   * 

dea.Jors,  &>Jjfcide.'totite. recherche  on  reclamation,  a 

■      .ray6n°  de  ciiRaipiandise's  c<yiv«rtes  par  son  re^n  d'en- 

"  '   tr^l;  et<^  connaissant  ^da,  jV  devenait  inutile  pour 

„•      hg  "de  j^?iire  sbn  opppsition.;  renvoiie  la  dite  opposition  et 

^  mainti^t  la  contestation  d'ioelle  par  le  d«aaandenr,  avec 

^  d6pen8,"etc."  * 

J".  J.Beaudump,  arocat  du  demandeur  contestant. 
.Abbctti  ff  ^fT«»ffc«'//.  ftvnrata  da  rpppoHant. 
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Coram  Jirrft.  Tabohebeau,  Mathiktj,  JJ,    * 

:^ALCOLM  MoLEOD  v.  MURDOCH  ^oLEOD.  \    '|| 

SUmdtt^Wordt  mtlered  in  foreign  language—Avtrmnts  of       ,^ 
declaration-'Arts.  W,  l^  C.  aw.      * 

Hm.  :-l.  Rfi'vemlftg  the  .lei^Inlon  of  Brooes.  J.,  11  Leg-  News  p.  2Jth»t 
In  «n  action  of  slandor,   where  the  injurious  wonl.  complained  of 

^ w««  utte««l  in  ;  foreign  language,  it  iii  not  ne.»«Hary  to  .et  out  tlu, 

wonlH  in  the  lan^uane  in  which  they  were  B|M>ken.  It  is  •"  B*'';^"* 
to  state  the  wor«ls  i..  theSnguage  of  the  .ieclaration,  ind  to  esUblis^ 
ttiat  they  were  uttered  In  the  Learing  of  persoiiB  who  uiulerstood 
their  moaning,  and  that  plaintitf  sutfered  damage  in  couse^iuonoe 

tI  dl^  against  a  minister,  that  lie  had  retained  tor  hi.  own  ow  the 
Wlwle^r^irt  of  coilectlons  made  \>y  him  for  foreign  mu«iion.  i. 
actionable,  and  $150  damages  were  allowed.        ^ 

"^     the  iiBcription  was  by  the  plaintiflF  in  review  of  a  ^ 
judgment  of  the  Snperiot  Court,  Sherbrooke,  Bbooka,  Ju 
De'b.  52,  1887,  reported  11  Leg.  News,  p.  2.  /  ^ 

The  judgment  of  the  Court  below  was  in  the  following 

Jttnoas: — ■  , 

^■iThe  Cpurt,  etc ',   ,    -  '    '    \. 

^Cdasidering  that  the  plaintiflf  hath  failed  toprpve  the 
materiar  allegations  of  his  declaration,  but  it  appears  that 
any  statements  which  may  have  been  made  on  t^^^occBr 
Ion  6omplained  of  by  plaintiff,  on  or  about  the  29th  of 
"    August,  1886,  wore  made,  as  appears  by  the  ^^F®,\^ 
this  cause,  in  a  foreign  language,  to  wit,  ^l^P^^^l^ 
language,  and  that  plaintiff  hath  not  allegeli^M>roved 
any  words' in  such  language,  hath  not  set  out  any  words 
-«i»ken  by  defendant  of  him  in  the  language  in  which 
Zj  were  spoken,  but  has  contented  himself  with  alleging 
anf  proving  what  iJas  said  as  though  spoken  in Jhe 
English  language,  when  in  fact  no  such  vrords^^H^.    ^ 
plained  of  were  uttered ;  s        ^^  ^,  tJV 

"  And  consideriiig  that  def^vdant  was  entitled  to  be 
>  informed  by  plaintiff  >n  his  declaration  of  the  ex»ct  lan-^ 
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(^age  for  t1»o  utt«rftnoo  whereof  he  haii  brought' the  pre- 
mmt  action,  and  that  the  plaintiff '«  declaration  in  intuf- 
tlciently  libelled  to  enable  him  under  the  factii  of  thin 
(Mttto  obtain  any  judgment  an  nought  for  by  him  against 
defendant,  doth  in  coniiequeniTe  diHmiH»  plaintiff's  action 
with  costs." 

The  plaintiff,  by  his  factum  in  review,  submitted  the 
following  argument :—» 

The  action  was  brought  by  the  plaintiff  in  theStaporior 
Court  at  Sherl)rooke,  for  Hlandor,  for  |lftO,  and  the  action 
was  dismissed  on  ^e  ground  that  the  words  complained 
ol"  were  uttered  in  a  fonugn  language. 

The  plaintiff  in  this  cause  is  a  minister  of  the  Pres- 
hyterian  Church  of  CHipada,  and  resided,  at  the  time  of  the 
institution  of  the  present  action,  at  the  township  of  Ling- 
wick,  in  the  district  of  St.  Francis. 

The  words  complained  of  in  the  plaintiff's  declaration 
*an' as  follows  : — 

"  McLeod,  the  minister,  had  seven  or  eight  collections 
"taken  up  in  the  church  at  Lingwick  for  foreign  mis- 
"  sionary  work,  of  from  $8  to  $9  eaoh,  and  none  of  these 
•'  collections  went  out  of  the  manse,  except  one  amounting 
'^nly  to  14  in  the  year  1888.     All  of  these  collections 
"  were  handed  to  minister  McLeod,  and  not  a  cent  of 
"  them  went  out  of  the  manse,  and  if  any  one  el»e  had 
t  "  done  this,  except  him,  he  would  be  put  in  gaol,  and  kept 
'   "  there  until  his  teeth  \^ould  get  black."  These  words 
were  spoken  at  the  township  of  Bury,  where  plaintiff 
often  went  to  preach,  and  where  a  portion  of  his  congre- 
gation resided.    They  were  uttered  by   defendant  in  a 
,    public  meeting  composed  in  part  of  members  of  the  plain- 
tiff's congregation.    The  words  were  damaging,  and  the 
,    peopla  composing  the  meeting  were  left  with  the  impres- 
sion that  plaintiff  was  dishonest  and  should  not  be  trusted: 
The  plaintiff  is  poor,  and  it  is  proved  that  membeiB  of  his 
congregation  desired  him  to  clear  hiiUself  from  thfe  aoo^i- , 
sation  before  they  would  contribute  further  to  his  suppoi*. 
Thft  <^Bfondant  at  the  argument  in  the  Court  at  Sher- 
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brooke,  relied  upon  the  fact  that  the  words  complained  of 
ir«re  apoken  iu  the  Oauli<:  language,  and  thftt  the  lan- 
guage waH  foreign,  and  iihould  have  been  iet  up  in  plain- 
tiff'•  declaration.  The  witAeMes  prove  that  the  wordf 
were  npokon  in  Qaelio,  hut  at  the  Hame  time  prove  that* 
the  wordH  were  utterinl  by  deft^pdant  in  their  presence 
and  hearing,  and  that  they  understood  both  the  Kngliah,  ' 
and  Gaelic  languagen,  and  that  th^  word*  complained  bf 
in  plaintiff's  declaration  are  the  words  used  by  defendant 
upon  that  o<ca«iou.        '""' 

No  particular  form  t>f  words  is  neibessary  ;  Arts.  20, 144, 
0.  0.  P.  The  ip.^mlma  verba  are  not  necessary  in  au  ac* 
tion  for  slander  ;  Beaudrjf  4*  Papin,  1  L.  0.  J.  114. 

Counsel  for  defendant  sui)milt«3-! — ,       .   '  „ 

Th^ire  is  no  coufii<-t  of  evidencenn  the  case  ;  the  sole 
point  to  be  determined  is  as  to  whether  the  declaration 
is  8n£Biciently  libelled  to  enable  plaintiflf  to  obtain  a  judg- 
ment.   The  defendant  submits  that  it  is  not. 

It  is  distiiictly  proved  that  any  words  uttered  by  him 
on  the  occasion  complained  of,  were  uttered  in  a  foreign 
language  (Gaelic),  and  plaintiff  was  botind  to  set  out  the 
exact  words  in  the  language  in  which  they  were  spoken, 
and  then  an  English  pr  French  translation  of  the  j^ame. 
The  defendant  is  entitled  to  be  informed  of  the  exact 
words,  in  order  that  he  m^iy  adduce  evidence  as  to  the 
meaning  of  the  ^ords  spoken,  and  also  show  that  the 
translation  given  by  plaintiflT^is  incorrect.  .       .    •  * 

The  defendant  has  been  unable  to  fi»d  any,  reported 
ease  in  point  decided  in  this  province^  and  th6  French 
authors  %re  silent  on  the  point,  but  the  English  and 
American  authorsjiJVbear  out  the  {Pretension  of  the  defen- 
dant, and  lay.  dMl^v^e  priiioiple,  and  cite  cases  deci4ed 
both  in  Eugl^ud  ;|M  the  United  States,  where  it  has . 
^een  distintly  helfd  "that  slanderous  words  uttered  in  a 
foreign  language  must  be  set  out  in  the  plaintiff's  declar*  ;^ 
j^tiott  in  the  exact  words  and  language  in  which  they" 
'   were  spoken,  and  their  English  translation  given.    Big- 
low's  first  American  edition  of  Qdger  on  libel  and  slander, 
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pp.  10^1,  i08,  109,  m,  674,  626.    On  p.  4t0/^ill  be  found  \ 
two  cases  cited^herein  the  point  was  decided  in  Eng- 
land.   Redfield's  10th  edition  of  Greenleaf  on  Evidence,     .. 
vol.  2,  sect.  414.    See  alrfo  note  referring  to  decision  in  •  ; 
Wisconsin  precisely  ip  point,  Hilliard  on  Torts  (2nd  e|i.>, 
vol.  1,  ch.  7;  pV266.    ,Starkie  on  Slander^  (Library,  ed.), 
pp.342,  689.  ,-i%terson  on  Liberty  of  the  Press,  spegch 
and  publie  worship;^  p.  234,  under  the  title  ""^g^  plead- -^ 
■  ings  in  Actions  of  libel."  ,  .  , 

:    .'■■■  '     "^      ■    .  . '  '    •   . 

.  jETTfi,  J. '(in  Review) :— -  ,.         \   ., 

feire  unanimously  of  opinion  t]^  reyerse  thejudfe-.. 
inent.    We  dp  not  think  it  ihakes  any  diff^eBcedn  What  .„ 
language  th(>  wprd^  were  pronounced,  so-  long  as  they"' 
are  proved,  dnd^  the  injurj^aresulting  there(rom. '  *If  two 
iawyers  had  a  dispute  'at  a  meeting *of."thj?  ba*,  and.  0|ie  ''^V 
'  juade  a  Slanderous  charge  against  'the  other**in  latinj.it 
would"not  be  necessary  to  set  oiit  the. 6riginar words  w,>^" 
the  action.    Wltere jui  injury  is  ion^,  the  .plaintilfis  en* 

Hitled  to  compensation.  ' /i  ,-"*/''"*    ^  .*i    /  ' "' ' 

•     ^The  judgment  in  Review  is  AS  follows :—     .*.  i^    '  ^-     . 

"la  Cour,  apiies  avoir  entend'u  la  plaidoiTrie  c^tradi^'     ; 
toire  des  avocats'de^, parties  sur  la  demande  de^  T^yisioff' 
du'jugetaent^rendu  en  cette  cause:  le  22  d^embrg  1887, 
d6bOutant  le  demahdeUr  de  sa  demande,-.etc.  ;^  > 

"4tt^ndu  que  le  dempindeur,  minfstre  dek  I'^glise  pres» 
byiSrienhe  r6Sidant  et  remplissant  ses'fbnctions.  dans  le 
township  de  Lingwick  et  dans  celui  de  Bury,  s'est  pourvu 
en  dommages  contre  le  d^fendeur,  qui,  le  22  aau*-  1886, 
en  pr6selice  d'un  nombre -considferable  de  personnes  ^ 
dans  une  reunion  pUbliiiiue;  ra<MflFain6,. affirmant  que  le 
dit  demandeur  avait  malhon'n§teme^,46tourii6  a  son 
profit  le  produit  deiplusieurs  collectej^ar^i  fai^^  l?our 
l^missibns  etrangtires ;  ce  qui  Ik  fait  unjtbrt  coiisidi^mbjf 
aUjiit  demandeur  dans  Topinion  des  kiembres  de  sa<3on- 
gr^lpkion,  si  tel  point  que  les  s^oriptions' annuelle^ 
^u^n^W^t-oqutui]^  4e  r^cueillir  pSuT^ui^nn^nie  pnf  iubi 
une  d^minutil^B^moiti6,  domm^ge^^p^^^^^^^         #1501 

"Attendu  que^e  d6fendeur  fii'^|y|||j|g|, tinier  J 
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'  «  Attendu  queU  pwuve  6tkblit  wH^pUtement  lea  faita  -     »««•' 
.all6gu^8  ^t  justifie  lea  dommages  rfe^lam^ ;     '  ''  "'g^ 

"  Attendu  qu6  la  Gout  tie.  premiere  instance  a  n6an-       • 
moins  renyoyfe  la  deinande  «.ur  le  m^otlf  que  les  paroles 
pTononclfees  par  le  d^fetiid^nr  dansl'occasiqn  en  question  /,  ^ 
.  Vont  6t6  en  langue  ga^ique,  et  qu'elles  n'ont  pas  ^6  rap-,         ^ 
,.  portfees  dans  la  d6claration  dttdemand^r  telle  que  pro-.   ^    . 
•'.  nonc6e8  ettriidAites  pnsuiXen  languEe  augUi^  ou  frail-      ^ 
.  '  9ai8e  ;  et  que  le  dfefoniieur  Va.gaa  ^t6  par  kitp  wiPfcam- 
ment  et.r(^gulierem§n.t^mi8   ei»  ^deinw«e;  de  rfipoudre  A;  ^ .   , 
ilVeuXM^ion.pOrt^e/ontrelpi;  .  "'•''     r'-v.  *     ' 

"Attendu    qu'en    principeHtQut   fait   queicQi^ue  de 
Fhomme  qitt,  «an»  ^roit/ cause  d^^d^mmage  k  scahm, 
°  etitrdne  respoWbilite  et  qu'ancune  fotme  rparficuliere 
.   de  demande  n'^st  imp6s6e  •  ppur  Fewrci^e  du  recdur8,;,^»i 
-rfisulte  du  fait  dommageable ;         '"      .'   /v,  .  , 

"  Vtt  les  ^trticl^4<i53'4^  Code  Cjvil  M  20  dtfXTod^de .       / 
iprocfedure  Civile ;  ,. ,       .  ,  ' 

'..      i' Attendu  que  .dans  I'es^ece.Jes  paroles  dites^^paivsle 
'^  46fQndeur  ont  6t6  pi-ci^oncees^»Jeva4t  des»  personnes  dont 
lai^ng^e  m>teraellfe  Staitte  ga6lique;  qu'il  est  prouT^         '  . 
qu'elle»*on"t  parfaitement  compris  ^'e  q^ae  le  defendeur      '^  ,  ^ 
djsait^et  que,  le  tort »4p«)uv^^  par  le  demaudeur  rSsulto 
surtotrt  dufait' qu'ui^-noiibre  considerable  de  dejS  p0r-' 
J  sonnes,  membres  de  la  congr^ation  du  demandeur,  out  -       ' » 
Unsuite  refuse  de  contribuer  k  sa  T6tribul|on  annuelle  ;  ,  .     • . 
"  Consid^rant  €5n  .oons^uence  qu'il  y  a  erreur  dans  le 

I      jugemehtdont  la  .revision  est  demM^;,.  /        ,. 

I       .  "CasseW^»uleleditjngement,etpr6c6dai|ita*endTe  . 

'-    ^  celiii  qu^  la  Cdut  premiete  instance  aurait  du  rendre ;       - 

coift4amne  le  d6fendeur.  a.  payer  au  .^tuandeur  la  somme 

»4o  |15t)  ,de  donMnage8-inter6t8,Vvec  ^pens  de  k  deraande 

%!&tide  ia  Cour  de  premier^  instant  que.dfe^  cette  Cour^ 

.di8*ftits,.^c-!'   ^    '.,  ..  '         -     .,        .;  ^ 

"-"/'.  -     '  •;•   "   * .  '  Judgment  reversed.       •   ^ 

J.  fedntowf,  attorney  for  p|laintiff.      .'        ',-•=. 
;   *  Ive«;^oM»  4- Fr«»<jA,  a^pfneys  for  defendant.   ^ 
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TUDOR  V.  HART. 

Separation  from  bed  flnd  boards  Grounds  for— Adu^teri/  of 
hmband—Arts.  188,  1S§,  190,  C.  C.  v    ^ 

HBU>:-That  tHe  right  of  the  wife  to  demand  separation  from  bed  and 
.    Ijoard  on  the  ground  of  her  husband's  adultery,  is  absolute  only 
when  he  keeps  his  concubine  in  their  common  habitation.  WhenUhe  ^. 

^bimbgad  is  not  guilty  of  this,  his  adultery  is  ground  for  separatism 

only  when  by  its  publicity  and  other  attendant  circumstances,  ft 
,  ^-constitutes  a  grievouo  insult  to  the  wife.    The  ad^tery  of  the  hi^^ 
-•^      band,  when  committed  only  alter  the  wife  has  abandoned  the  co^- 
iugal   domicile,   has  not  the  gruvity  which  would  attach   to   the 
'    act  if  committed  while  his  wife  is  living  with  him.    So,  f  here  the 
wife  did  not  prove  any  act  of  adultery  by  her  husband  before  she  " 
-      left  tKf  common  habilatirtn,  and  his  acts  of  ddultery  committed  sub- 
,  sequently  %ere  nc^  attended  with  notoriety,  or  such  circumstances  ♦ 
as  constitut6(i  a  grievous  insult  to  his  wife,  her  demand  for;jeparation 
was  refused.     '  -."'"      "    \'  ■--  -■"',-;■-';• 

.    The  judgment  is  as  follows  :—  \         .        , 

,..  "  La  Coijr,  etc.....^  '  .,  ■  ,-•  \  " .   ' .  '■  ■    '   ■' '  \  ' 

"  "Considerant  qti'eu  loi  la  femme  n'a  uiV  aroit.  absolu  a 
deiriandeV  la  separation  dtSf corps jj)Our  causd  d'adultere  de 
sonmiri  que  lorsqi\,e  eelui-ci  tient  sa.conci^bifte  dafts^l* 
maison  commune ;  %"  \  / 

"  Cohsiderant  que  I'adultere  du  mari,  nop-  accompa^^ 
de  cette  aggravation,  ne  pent  autoriser  la  86paratiqrf.ip 
corps  que  s'il  constitue  par  sa  publicite  et  par  les  atiWs 
.   circonstances  dan^  lesquelles  il  a  Ste.  comn«b,  u^e  iiijur^e 
grave  pour  la  femme , "  •  '      ,        ,  .  / 

"  Cdnsiderant'' que  dans  TespeCe  aucun  acte  d'infid^Ute 
'  commis  diiiis  la  inaisoii  conjjfea Wa^et6  allegue  ni  prouv^ 
contr^  le  de^deur ;        \  ^      ^p     '  ■*  '\ 

"Consid^rant  quyiit6rieurejinent  a  la  dSsertion  par  la 

demanderese  du  domicile  ^cpnjugal,   dans  rauton^ne  d^ 

'    1884,  il  n'appert&^pas  par  la  preuve  que  \e  d6f«mdeur  se 

soit  rendu  cotlfpfcble  4'adalt6re  ni  d'auculi  act^bmtnis 

dans  des.  cir^nstances  poiivant  co^tituer  une  injure* 
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"  Gonsidferrffat  qne  les  actes  d'mfid6lit§  et .  m^me  les 
adnltftres  commis  depuis  la  dite  date  par  le  dfefendeur,  en 
les  supposant  parfaitemeUt  prouv^s  (ce  qui  est  loin  d'fette 
'']  le  cas),  n\nt  pas  la  gravitfe'qu'ils  auraient  si  la  detaan- 
deresse  n'eut  pas  elle-m6me;  auparavant,  abaijdonn6  son 
mari  et  n'eftt  tbfasfi  de  revenir.^  son  domicile,  malgr6  les 
instances  tju'il  aVdit  taites  aupres  d'elle  ;  que  sous  cgs  cir^ 
Constances  la  demanderesse  peitt  s'acQUser  elle-mfeme  de 
ce  qui  est  arri\fe  et  des  faiblesjses'  du  d6fendeur ; 

"Considferant  d'ailleurs  que  ces  actes  -n'oht  pas  eu,  par 
eux-ni6mes,  de  publi(iit6,  et  n'pnt  pas  6t6  aocompagnfes  de^ 
circonstances  pouvant  leur  iipprimer  le  caractere  d'injnre 
grave  ;  q^e  ce  sont"  Ifes  propres"  dfemarches  de  la  demand©- 
resse  et  dk  ses  agents  et  procureur^  qui  ont  donnfe  de  la 
pablici£6  k  ces  actes,  qui  autrement  seraient  jestes  cach§8 ; 
qu'en  faisant  ^ier  le'dfefendeuf  et  en  faisapt  fouiller  sa 
vie  pyiv6e  par  des^  personnes  sans  aveu  et  par  des  espions 
?  et  dUedives  de  bas  etage,  eten  publiant  l6  resultat  de  ees  . 
recherches  pour  en  faire  lin  scandal©  judici^ire,  spigneu- 
sement  fonsigns^  par  la  presse,  la  dejoaaiidetesse  e^ses 
y>ag§nt8  et  procUreurs  ont  reussi  a  don«(er  une  publicity 
'  cmisid^raWeJ  ces  Ibtes  du  dfeC^^i^t^n^jla  sont  e^- 
mdmes  responsables  de  l'6c>at'qui.en  e|;  r6sult6  depuis  le 

commencement  du  liti^^e  ;  'III*  /     /'    i 

"  Considerant  que.  lorsque  la  demanderi388e|f  pof t6  son 
action,  elle  n'avait  pas  m^me  encore.  jt>ten4  I'a^preuve 
-suspecte  qti'elle  s'est  deptiis  prt)curei9|T  les  moyensd^ja 
iiidiques  et  fletris ;  '     ^  ;  '  '  ^ 

"  Consid6rant^e  la  "deiyfllideifesse  n'a  nullepaent  etabljj 

en  preuve  ses  a^tfes  allegartidiH  d'exce8||^fi6vices  et  injure!, 

.  et  n'a  pas  droit'  d'obtenir  les  conclusiqiis  de  sa  demsftide.; 
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"  Maintient  ligfcfense  et  deboute  la"  deifianderesse  .de^^ 
>n  action,  k  to^  fins  ^ue  de  droit,  .avec^epens."    '      *r^ 

.         "Action  dismissed.  O 

Morris  SfMalt,  attorneys  far  plaintiff.      -;     ,  ..^  ' 

Atwater  &•  Mackie,  attorney?  for  defendaiit^  ^  ^  -* 

ij.K.y  '      .     ■■■•■,■      f    ,.    :  °"'    y 

.  r-      '     i'  .  '  ■"        "  '  ]  \-  , 

;^(')  A.  divorce  was  afterwards  granted  to  the  wife  by  Parliftmeftt  See  11 
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^  V      May  28,  1888. 

Coram  JOHNSON.'TASCBfEBEAtr,  O.ILL,  JJ. 
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The  Jacciues  Cabtieb  Election  CaSeI" 
PREVOST^.  BOYEEi    *, 
Quebec  Controverted  Electims  Act— Corrupt  act-r^EvtOmee. 
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"THmS:— Whew  the  mcerrpborated  statement  of  a  person  wlio  aJleg 
that  l»e  had  ^^  Imlied,  was  positively  denied  by  the  persbn 
charged  lyith  the  corrupt  act— the  evidence  of  the  4atter  being  the, 
more  credible  and  trnstworthy.-r-that  the  charge  shot^ld  !«  rejected ; 
and  esiiecially  as  this  was  the  sole  ease  by  which  th*  allegation  <»f 
coirnipt  practices  in  the  election  was  supported.  v       . 

•  ■■  .-•■""'     ^  ■  '    '      ■  ,.'■':■  *    ,.:  ■   ■■      . "  ■'  "        -■'■ "  "      ■■•:  ■   '■> 
■■'Johnson,!.:—  '  '.  ■■  >      ■/■",^.    A"  .;*■.■ 

This  is  an  election  petition  in  the  usual  forln,  arid  thete 

are  three  cases  on  charges  argued.     The  first'  two  r6qui^e 

■  no  comment.     The  third  is  that  of  Zotiqiie  Pilon,  who  is 

^   alleged  to  have  ^een  corrupted  by  a  promise  of  pg^ml^t 

"made  by  Dolphis  J^beau,  an  agent  ot  tte  resp^dent^ 

Lebeau  was  on^  of  §  committee  which  met  at  St.  Ann's,,  ■ 

*  and  there  mighl  bft  doubt  under  some  of  the  cases  whether 
he  A*as  an  dgi^dr  not!  I  incline  to  the  opiniop  that  be 
was ;  tut  pi^S^,  to  give  no  opinion  on  the  point,  as.it  i« 
unnecessarMp  view  of  the^  insufficiency  of  the  evidence 
in  suppojibrthe  other  arid'' principal  ^rt  of  the  charge. 

The  account  given  by  Klon  is  that  on  thi^;  voting  day, 
in  the  morning,  he  met  Lebeau,  who  told  hirirto  ^  and 
'vote.  Pilon  answered  tliSlt  he  wanted  to  l)e  paid.  Lebeau 
replied,  how  much  do  you  ask  ?  Pilon  said  $10,  and 
Lebeau  promised  it  without  hesittftion.  Pilon  voted  about 
12.80  o'ljifik,  and  in  the  aft^noon,  aCter  voting,  again  met* 
Lebeau  on  the  stre^et,  who  mote  sx)mething  oxi  a  paper 
^  which  he  gavp  to  I*ilon,  saying,  I  ha»ve  no  money,  but! 
will  give  you  a>^%».  Two  days  §tfterwjwr<Fls^lie  went  to- 
Lebeau's  store  dnd  jFound^hiiii  tWe.alj&|;iej  and  ^ot  from 
>.im  ^nnUfi  to  the  amoutt  pf  H-^^  "fOuM^  specifies  ttTe 
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^  _18.    The  piext)Hdjiy  lie  Tetutmed  to  the  store  ^ 
l^alanfce  of  the  |10  ;  but  tebean  tore  it  up,  sayin^^  I  owe 
ypu  nothing,  which  Pilon  does  not  appear  to  hate  dis- 

:•  putod-  ■      ■'  *  '  "._■■  *  ■'■■'■-■         .  ■  .  '■  ■ -^i*     „" : 

^    This  is  i»iWft  s^Jy .  It  is  flatly  contra'dicied  by  liebean ; 
^    but  taking  it  as  it  isgiven,  it  is  Secondary  evidence,  by  a 
bribee  who  cannot  read,  of  the  contents -of  a  p$per  that 
haet  been  destroyed,  and  whick,-even  if  proved,  would  not 
establish  a  promise^tf  pay,  as  laid,  in  the  charge,  to  induce 
Pilon  to  vote,  for  he  had  voted;  and  atthe  most  it  might 
or  might  not  be  held  to  be  ^dence  <^f  a  subsequent 
adknowledgment  of  a  previous*  promise.    But  it  is  not 
proved.     There 'isno^evidence  of  ,a  bon  at  all,  .unless  you 
take  the  vv^brd  <Jf  an  upilettertid  street  t^eggar,  who  admits 
he  if  a  dishonest  man,  and  who  is  also  the  only  witness 
to  the  alleged  promise  in  the  morning.    "W^ould.such  €!vi- 
dence  as  that  be  eubinitt^d  by  aiiy  judge  to  a  lury  as  suffi- 
cient and  free  from  dofibt^even  taking  it  by  itself,?    I    * 
cannot  thinfc  so..    But  it  is  not  to  be'taHpn  by  itself,^  the 
J^idence  of  the  other  is  surely  quit©  M  good  as  Pilon's,   ' 
and  t^hat  4oe8  he  say  ?   He^  denies  the  6o»,  and  he*  denies   , 
any  promise.    He  says  he  told  Pilon  in  the  morning  to    . 
go  and  yote,  and  he  said  he  would.     In  tjie  afternoon  he 
met  him  again,  aijd  h6  asked  to  be  recompensed,  and  sftid 
he^would  not.votecwithotit  payment:  Lebeau  persisted  in 
refuSg;  b^t  Pilon  sfSipt  to' him,  and  Lebeau  then,  to   ^ 
ret^  of  him— in  a  public  street^took  a  lead  pencil  out 
his  pocket,  and  sai^i^o  and  vote.    Joe  Violon's  bank 
wilLpay  yok  $10.   J^ilon  ;took  the  paper  Lebea^  had 
pulW^fr^^s  pQ9ketf  withoiit  having  written  anything 
on  it,  m  far  as^lhe  evidence  gpes.    So  that  if  we  take 
Picon's  version  there  was  a  promise;  but  no  evidence  of  a 
bon  ;  and  if  we  take  Lebeau's,  there  wiis, neither  tlie  one; 
*or  the  other ;  and  we  have  to  as^  ourselves  if  this  was  a .. 
payment  or  a  practical  joke  as  far  as  the  paper  ^iveiiL  in  * 
the  aft<ftAOon' is  "concerned,  and  Whjpther  ihe|e  i»  afiy  iti-  „ 
denoe  at  all  of  a  promise, ,  It  is'admitt^  tharif  Bebeij^Js  / 
.  believed,  there  is  an^tad  ofnthe  casfe.    I  <|o  ftpthesitafe'^t*   '- 
say  that  Tbelieve  hiin  in  prefere|i(^  Ift^tfee  otl^er.    He 
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giVeg  evidence  tliat  accords  with  probAility  and  reason ;"  . 
and  has  the  guarantee  at  all, events  of  ^is  presumable  res- 
pectability from  his  being  mayor  of  his  pariah. a^^ which, 
of  coftrse,  would  amount  to  nothing  in  a  case  of  «^ar  evi- 
deiyje  ;  but  should  feurely  go  for  «omething  where  ther«(  is 
conflict  and  doubt.  I  refuse  to  decide,  upoa  a  mere  bal- 
ancing, of  probabilities,  a  qwe^div  involving  personal  and 

,  Rocial  iniamy.and  to  go  no  further  th^ this,  I  would  dis- 
miss the  charge  as  not,jpT6veu.;f|lut  1  iBiust  go  further 
thanthis.   I  must  pomt  out  that  if  What  Pilon  says  about 

^payments  o»  accdunl  of  Vie  fton.be  true,  h|  had  the  easiest 


"V" 


Tway  of  showing  it—by  producing  sorae^^  the;^hing8  he 
says  he  got  at  the  store,  or  getting  any  one  in  his  family 
to  swear  to  them— among  theiW  a  pair  of  overalls,  a  pair 
of  boots^and  an  apron^  That  wtmld  have  gone  far  to  lend 
^^  credence  to  his  story,  for  though  Lebeau  admits  to  have   , 
^^aid  him  by  goods^  often  both  before  and  after  the  elec: 
•   tidn,  he  stoutly  denies  the  payment  alleged, 
i     Finally,  the  petitioner's  case  depends  wholly  on  the  ' 
^  Evidence  of  two  persons  who  contradict  each  other  essen- 
"  tially,  and  cannot  leave  it  free  from  reasonabld  doubts  and 
if  I  couid  giie  the  benefit  of  that  doipbt  to  the  p^titiower 
instead  Ofihi  respondent,  I  should  still  be  bound  by  the    „ 
m-£   "spirit  of  alVthe  election^iecisions  on  the  point  to  sa^v  that 
in  a  case  whete  it  cannot  be  contended  there  has  been  ai^ 
semblance  oflcoil^ption  b^ond  the  charg©^^  before  nsr  I 
would  not  disturb  the  election..     ^  '  ^    < 

"  Petition  di8mi8sed,^aill,  A,  dissentitt^, 

iacoste,   GMbenskj/,  BisaUlon  Sp  Brosmu,  attoraeyis  for 

Petitioner.       |    -^  -^       ? 

Geoffrion^D&rion,  Lajleur  Sf  Rinfret,  attorneys  for  Kes^ 

)udenrt.'    •  ^  "  \         ' 

(J.K.)*'  '  •  ...    .J 
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'     V'  September  29,  T888.  . 

f  r 

Coram  ^oHNflON^  DoUKitT^TBlfTft,  JJ. 
^AYNES  V.  BRIO^ 


( 


^ 


/ 


«  •        -  * 

HatD:-'Tii«n  ibotton  by  a  pVi:f»R!lan  for  profestiipnar  services  to  defeft* 
.daot'H  wife,  ^fioro  it  Was  'admitted  by'.tiie  defendant  ttiiit  he  had 
employ  ad  tlie  phuHitiU'  previous  mid  iip  to  the  date  of  tlio  aucount 
sued  fur,  and  ihatjie  was  aware  u^  tlio  utteiiil4i|^ico  subsoquently,  tiiu't 

,  -     thjO  oatR  of  the  physician  was  tu{(ni88ll>le,  niider  Art,  SSUO,  C,  0.,  as 
amended  by  32  Vict  (Q),  c  32,  s- 1,  (II.  fl",  Q."  Mot},  to,  niaJko  proof  as 
to  the  nature  and  dnrdtioii  of  tlie.services.  I)iiwt«)Kau  V.  (Joulct,!)  l^^.  s 
.  ^  News,  133,  distingiiishod.  ^ ,'     « 


_■   a* 


The  inscriptioJi  in  Review  was  by  tlji©  deliandant,  m  ^ 
judgment  of  tbt^Superior  Court,  Moiitrv'&UDAViD^ON,  ;r.),, 
April  8,  1^88,  mainta^iaing  thfe  action ^of  th».|>1aintifr,  a 
•"physician,  for  professional  servi(iOK  and  att<$)i:danc0. 

T|^«  judgment  of  the  Court  below  Wa»  in  the  follQiwing 
1'  terms:'—  •      ,  '    ' .  .       i      | 

\  "  The  Court,  %'to..l...;    .'  '      '        ..''-,",'"- r  ■':  - 

f   "  Considering  that  the  pr|ij8ent  action  is  brought  tt)  re-  •    "  • 
.    corer  from^  dcfejitdant  tho  sum  of  $10j.:5<)  for  the^  price      ^^      .  *    , 
and  talueof  drugs,  medicines,  work  and  labor,  care  and  '" 
attendance  and  professional  services  by  pliiintilf  at  Monl;-  ,  " 
'    real  fUrnished,  vdone  and  performed  and  rendered,  'at)  the    •  '^ 
"   dates  set  forth  in  the  account  filed,  to  and  t6t  dQfo^ant 
ii-  md.  his  family,  and  at  his  request ;  ,.  •    ^  /^ ' 

"  Considering  that  plaintiff  ha&„  proved  aijd  made  good 
his.  demand  in  tht)  promise?  t '  .- ,"        '  -  '" 

„    "  Considering,  that  plajntitt',  previous  td  25t^oveijiHer,  J. 
18^1,  first  date  of  account  now  sued  upon,  had  atti^yaded 
defendant's  wif«  on  his  account,  and  as  appears  by  tbe 
-    account  and  redeipt,'  plaintiff's  dxhibit  "Jti'!  such  t^tvicbs 
continued  apparently  up  to  i^aid  inonth  of  NoVexobei';        '    . 
'  •*  Conpidering  that  defendant,  while  denying  that  pjiala- " 

:,     "  .   '    ,  >-  '  ..      ^  ^^-,   _ 
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till's  Bervicees  commenrod,  in  Ndvember,  adnflti  that,  he 
invoked  plaiutiU's  services  and  knew  of  plaintiff  >  attend- 
ance ;  ,  ,       ,    *  .  n 

"  ConsiderinK  that  the  malady  of  dqffndant  b  wife  waa. 
t)fa  private   nature,  the  nature  of  which -plaintilf  was 

*  unwilling  to  state,  and  in  wbieh  .unwlllinffiiess  defen-   . 

daut  acquiesces;  ""^  i  ..\.     . 

"Doth  condemn  the  defendant  to  P»y  an^  sAtwfy  tp  _ 
^    the  plaintiti;  the  feaid  sum  of  $101,50,  mik  ilitorp8V«te.!^  . 
In.Review,  the  plaintill  contended  as  fblloW»  ,+f-   i  -   j,  1.1 
i    'it  was  admitted  that  plaintill" 'a  services,  were ll^kh  th^ 
~^motint  sued  for ;   and  the/  only  question  'Tftiiiedr  l«^|ihr 
whether,  he  was  entitled  to  prove  the  services,  t^e;*efl^i^ 
dant  claiming  th^Tit  was  necessary  for  plaintitt'to  prove* 
'"   '  by  others  his  «*iploy^nont  by*  the  defendant,  before  he 
could  make  proof  himaelf  of  the  services.    Th«  vi*W  was  ^ 
overruled  by  the  judge  sitting  beloW.    Art.  J2&0.  0,  G., 
as  amen^ded  by  32  Viict,  c.32,  s.  1,  reada  :'  The  oath  of  the 

*  ''  physician  or  surgeon  maiea  proof  as^o  the  nature,  and 
'     •«  duration  of  the  services  ;  '  and  this  privilege  is  allowed 

because  it  is  imjjossible  in  momt  cases  to  proveahe  actual 
employuient.^ut  here,  bepides.  we  have  the  evidence  of  . 
r     the -defendant   himself  that  plaintiff  attended  his  wife,, 
with  his  knowledge  and  consent,  4efwre%©.date  of^he- 

•"^  ilTst  item  of  the  present  account,  aBad  admits  that  a  part 

^^'«f  the  present  account  is  cprrect,  aad'iporely  claims  want 
jof  knowledge  as  to  the  remainder.  Hp  even  paid  a  forn^er 
account  dating  almost  to  tlie  beginning  of  the  present,  •■ 
and  admits  iha  latter  part  of  the  j?r«8^ut  claim,  deajieg 

jj. '     only  intermediate  •ervicesi'  '       -^     . 

.       *     For  the  defendant  itWaS*  contended  as  follows  : — 

*  ■  The  awannt  is  amall',  but  the  case  ndaes  an  important 
fueetion  of  exigence  which  has  not  yet  been  ^ecided  by 
any  Couit  5f*higher  jurisdiction.    The  aicstion  is  on  a  phy- 

'^dc»a'8  aeco«iUt»;  a  portioif,  amounting  to  $lt.60,  is  ad- 

vmilttSd,  and  ih©  balance  isdenied  by  defendant  n^deroath. 

«The  pUintiff  swearS  to  the  correctneas  of  the  accoUnt,  and 

if-Me  f yideiie*  w  legal,  ho  must, aucceed. .  The  evidence 
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wiiS  ftdtnittod  under  the  atjtfiotityflf  Itt^  2^66;  i:^,  tt  0., 
uB  ameiidiMl,  whi'il|||^pvidL>M  that  the  oath  of  ftj|ihy«i|MiAu 
makus  proof  as  to  ITO  nature  and  ^dttratio^  of  hiii  service*. 
It  is  submitted  that  "this  rvquireB  that   the   physiAian 
Hhould  first  prove,  in  the  Same  wa^jr  as  any  other  plain' 
tijr,  the  fAfct  that  the  sorvioes  were  rendered,  before  he' is 
entitled  to  be  pxamined  oil  his  own  behalf.    The  inten- 
tiolidf  tho  article  is  inanitHtly  to  allow  that  if  a  phy- 
sSf^ian  prove  that  he  has  rendered ijortaia  services  he  shall    ^ 
l^hen-be  entitled  himself  to  proViJ  how  long  ho  was  with/, 
his  patient,  and  what  particular  servicep  he  rendered,  th^ — 
trase  of  Dansereauf.  Goidet,  6  Lt»g.  News,  183,  has  been 
i'  decided  in  aCttohlanco  with  defendant's  pretensions.    The  ~ 
learned  judge  who- rendered  the  judgmoMt  in  the  Court 
tiilow'.  specially  .d^^'lined  to  .„H<^e  his  disagreement  with 
^hat-decisiofn,  but  found  a  distinction  in  the  present  case, 
■ilo  considered  the  admission-' of  the  services  in  January   >^ 
'sufficient  to  allow"  thoi  plaintiiF  toproye  the  subsequelit 
services  by  his  ownt^^stimoiiy.  |tlt  is  submitted  that  this   , 
isnot  a"pi:op^r  inteif^eljjpctfeiu'fonhffarticla,    The  doctor 
iftay  prove  the  Mature  ^d>durati6n  of  his  services,  but  .- 
each  separate  service  iiiiust^be  proved  according  t»  ^ho 
usual  ral^s,  by  hiM  fi8»fey  another.     ,     ^  ^,^^ 

Or  ■  '-,-'    ■ 

JoimisoN;?.-  (in  Review:)/:— ^  -  f  '  ■■.■■'-.' 
Ttie plaitttitlgot  jiidrffment  for  $lt)l .50  against  the defen- 
dtot  for  medica  attendance  and  medicines  furnished. 
The  question  hete  now  is  whether  Art.  2^60,  C.  C,  as 
»  amended,.,requires  independent  prpof  besides  the  oath  of 
the  practitioner  that  the  services  Were  in  fact  rendered.  • 
"The  nature  and  duration "  of  th^  services  are  indis-  ^ 
gntably  provable  bytho  parly  himself  under  the  express 
words  of  the  article.  ^  I       ^  "       -       "  , 

It  has  always"  seemM  to  me  that  |pl^' cannot  prove'  the 
liature  or  the  duration  of  anything  that  hak  nliver  taken-  ' 
place  at  all.  To  qualify  services  as  to  theirkind,  or  the 
time  they  lasted,  is  surely  to  admit  that  they  tookj>lace. 
The  charges  are  admitted  to  be  right;  under  reserve  of  the 
point  of  adWiissibility  of  thi|j|||ftt^the  extent  contended  ^ 
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It/dote^  not'oxprt'HBly  douy  anything,  but  mo^ly  say* 
gln^TftJly  that  th«  alU'giitionH  am«uni'ound«d  in  ftict  aad 
in  luv<'i,aud  ,i8  iu  my  opinion-  in  bad  I'uith.  '   -r    > 

if  th»v«vaMO  of  DunaemiH  v.  Ooulet;  5  U-g.  Nowb,  188,f 
wt^ro  Hnal  ami  concluHivo  authority-,  which  we  cannot 
admit,  still  there  is  the  (rircumstance  here  of  the  admitted 
employitient  of  plaintijf  by  defendant,  which  clearly  takes 
this  ease  out  of  its  operation.  , 

Wo  are  of  opinion  to  contirm  the  judgment,  - 
'  ^       ""    '^  "  Judgment  confirmed. 

^Buller  ^  LiKlitluiU,  attorneys  for  plaintjff.        __  :^ 

'*Eobertson,  Fleet,,^  Fahoner,. vlHoxwm^  for  defendant.* 
..(J.K.)      .'        "         V  \ 


•i<?. 


tr 


A  ■■/     : — 


/ 


(In  llEviEw.) 


f^M 


V_.i_- 


December  22,  1888. 


U- 


Coram  Johnson,  Tasohereau,  Matiiieu,  JJ. 
ROCK  ET  viR  V.  DENIS 

Negligence  causing  Jright  or  nervous  shock— Damages— Imme- 
diate and  direct  consequence— Respontibititi/. 

Hkii)  (affii^ng  tWttocision  of  Davidson,  J.,  ante,  p.  134) :— That  damairo 
resulting  from  frij;ht  or  nervous  nhock  unaccompanied  by  impact  or 
any»act9,f»l  pltysical  iiyury,  is  too  remote  to  be  recovere<L  And  so, 
where  allliscarriage  resulted  from  a  nervous  shock  caused  to  the 
plaintiir  by  the  full  o/  a  bundle  ot  laths  (which  occurred  through  tlio 
defendant's  negligence)  near  the  spot  where  the  plaintiff  was  stand- 
ing,  it  was  held  that  the  damage  was  too  remote  to  be  recovered. 

The  plaintiff  inscribed  in  review  on  the  judgment  of 
DAyipsQN,  J,  Mfty  18,  iSsB.  dismissing  the  action.  See 
ante,  p.  184,  |)r  report  of  the  decision  of  the  Court  below. 

The  plaintiff,  before  the  Court  of  Review,  contended  as 

follows :—  ,  y*" 

•' Le  dfefendeur  devl^t'pr^voir  tontes  sortes  de  consfi- 
quences  graves,  en  jetWt  ainsi  un  paqnet  4e  lattes  du 
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jiigd  A  quo)  uAt  atteint  phyti 
maoderelse  on  ne  vorrait 
deur  refiponHablo  d«  touii 
retfot  do  la  t'uuto  du  dC> 
sur  la  demand(!r»88u  qu'iin 
1«  corps  de  la  dumaudureaHO 
le  d^feudear. 

Cette  prdtuntion  n'est  pas  logiq 
Si  lo  mal  fiprouvc  a  6t6  la  »uito  diterte  et  immddiatl)  dl 
I'ftcte  T©prooh6  (ro  qui  ccHes  est  bien  lo  caa  icij  le  dfifon*' 
d(>ar  doit  6tre  tenu  du  dommf^o  qu'il  »  ainai  oaua^.  I^a 
ruison,  commp  la  loi,  en  font  fin  pr6copte:  "TOfile  ^t* 
" Honne  est  respdnsable  d*i  domrtago  «att86  paV  sa  fanie  I 
"autrui,  soit  par  son  fait,  soit^a^  imprud«inee,  n6gli- 
,. "  gonce.ou  inhabilet6."  Or,  danw  ^n  cas  acttitj),  c'est  I'aoite 
dud6fendeur  qui  a  prdduit  le  chpto  nerv:«i^x  et  par  suite 
lu  t'ausse  t^auche.        -     "       °         ,  ^v  ^; 

It  was  submitted  on  Iho  'p^xi  of  defendant  t^^       ♦ 

U^  dfsfendour  prfitendv qu'il  »'e«t"imputabV  d'aucnne.J 
negligen(;e,  Vu  quo.  la  chnto  du  f>nquot  d»  lattos'est  due 
u  uue  force  majeuro>au-vent ;  maisen 'sijipposRut  m6me 
la  ncgligenco,  la  dcrnandercsse  ne  peut*  dans'  le  cas,  re- 
couvrcr  des  domm»g«ifB,  parce  qu«^laj,«tt«s»  de  ces  dom 
,  mages  est  trof)  •  incectainc  et  «Mgn6p.^du  4ai,t  -quo  I'oi 
impuie  ati  defendenr. 

L'article  1075,  0.  C,  6tablit^uo  "dans  le  cas  m6me^4 
"  I'lnex^culion  de  I'obliftatioii  r^sulto  du  dol  du  d6bitefli^ 
"  les  d»mmages-int6r«^l;s  no  camprei^JieM^q^fie  qui  est  une 
;"  suite  inpnC'diatept  directe  cfe-cettu-rt^Jc^  Dans 

"ie  cas  p^sent,^pQnr  6tablir  la  ros|k)n8abilit6^du  ddfendeurl 
. .  i  raisoi/do  raeeouchemeirt  de  la  demandettes^e,  illaudrait' 
prottver  qu'il  est  la  cons^quewce  immediate  et  direct^  du^ 
fait  imput6  au  d6fejndeur  et  qu'il  ne  vienno  pas  d'autres 
circonstaAces  coinbiu^es^vec  le^fait  du  d^fendeur,  et  qu^- 
ice  fait  on  m\i  bien  I'liuique^dt  v6ritable  cause.    Mais  ici, 
des  cantefiT'  6fcrang6res  au  fait  d|i  d^feildieur  sont  venues  - 
causer  9et  'accoachainent;  ou  tout  au  moins  y  contribuer 
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directement.  L'accouchement,  en  effet,  peut  6tre  atlribu6 
k  uiie  infinite  do  causes'accidentelles,  persoimelles  k  I'Mat 
plus  ou  moins  nervfeux  ou  maladif  de  la  demanderesse. 

Le  d^fendeur  a  6chappe  les  lattes,  les  lattes  out  fait  un 
fracas,  le  fracas  a  cause  la  peur,  la  peur,  avee  d'autres 
causes  out  occasionnfi  la  maladie.  Ceci,  en  eflFet,  montre 
bien  que  tout  se  tient,  comme  dit  Deraolombej  1,  Contrats, 
No.  699,  dans  I'ordro  des  faits  humains ;.  Ie8*|ln8,  en  suc- 
c6dant  aux  autres,  n'en  sont  le  plus  souvcnt;  que  la  con- 
tinuation et  le  developpemeut,  en  sorte  que  le  fait  m6me 
le  plus  procho  semble  proc6dor  lui-m6nie  du  fait  le  plus 
lointain,  an  moyen  de  cei  enchainement  qui  les  relie 
tons  ensemble  par  une  filiation  non  interrompue  dans  la 
m^me  cause  primordiale. 

II  fajit  done  riiarquer  un  point  d'arrfit ;  il  faut  poser 
une  liraitevx^;  voilft  pr^t^isementco-qu*  notre  afticTe 
est  chaTg6  de  faire.     D'ailleurs,  ceci  est  tout-a-fait  con- 
forme  a  la  vieille  maxime  :  "  In  jure,  non  remdta  causa, 
"  sed  proxima  spectatur." 

Tout  oe  qui  peut  6tre  impute  au  defondeur,  c'est  que  la 
chute  de  ces  lattes  a  occasionne  un  choc  moral,  une 
frayeur  a  la  demanderesse.  Existe-t  il,  on  Ipi,  une  action 
en  dommages  pour  de  tels  motifs?  ITne  frayeur  pent- 
elle  donner  lieu  k  une  action  ?  II  sufiit  de  poser  la  ques- 
tion pour  la  resoudre.  Les  consequences  ridicules  d'un 
principe  qui  maintiendrait  semblables'  actions  sorit  6vi- 
dentes.  II  faudrait  prendre  en  consideration  i'6tat  plus 
ou  moins  nerveux  du  sujet,  de  son  sexe,  de  son  etat  de 
grossesse,  de  son  age.  Un  cocher  criant  un  pen  fort  dans 
les  rues  pourrait  6tre  poursuivi  par  une  vieille  dame  a 
qui  ce  cri  aurait  fait  peur.  Une  femme  enceinte  qui' 
aurail  peur  d'un  meneur  ambulant  et  de  son  ours,  et  qui 
en  ferait  une  maladie,  aurait  une  action  en  dommages. 
Ou  s'arrfeteraient  les  consequences  d'un  tel  principe? 

Nous  attirons  I'attention  de  cette  honorable  Cour,  sur 
deux  decisions,  dans  deux  causes  identiques  :—Coullas  v., 
Victoria  Railway  Commissioners,  13  App.  Cases,  222,  decide 
par  le  conseil  prive;  et  Lehman. y.  Brooklyn  City  Railway 
Co.,  47  Hun  366,  par  la  Cour  Supreme  de  New-York, 
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il  faut  poser 
re  articte  lOTrr 


Matiiiku,  J[  (Siss.)  :— 

Plir  rait,  106t),  0.  C,  toute  persouue  capable  de  dis- 
cerner  le  bien  diii  teial  est  responsable  °dii  dommage  canai^ 
par  sa  faute  k  autruj,  soit  par  son  fait,  soit  par  "impra- 
dence,  negligence  ou/iuhabiletd.  Get  article'est  iormel,  il 
rend  I'auteur  de  la  ii6gligence  responsable  du  dommage 
qui  est  le  r^sultat  de  cette  negligence.  La  loi  ne  dis- 
tingue pas  si  c'est  un  dommage  impr6vu,  mais  11  faut 
que  ce  dommage  soit  le  r^sultat  du  fait,  de  la  faute-,  de 
I'imprndence  ou  de  Ja  n6gligence. 

Si  le  domiiaage  procede  d'une  autre  cause,  ou  pent  6tre 
attribud  k  une  autre  cause,  il  est  Evident  qu'il  n'y  a  pas 
alors^e  responsibility  ^  mais  si  le  dommage  est  le  r^sultat 
d'un  accident  caus6  par  la  negligence  de  quelqu'un,  Talu- 
teur  de  cet  accident  est  responsable  de  tous  les  do|Q|Dy§^ges. 
qui  en  Hont  le  Tesultat; : " 

Si  uWB  personne,  par.  s&  negligence,  en  effraye  une  autre 
qui  ^e  trouve  dans  des  conditions  ordinaires,  et  la  gros- 
sesse  d'une  feoime  marine  n'est  pas  une  condition  anor- 
male,  et  si  cette  ixayeur  lai  occasionne  une  maladie  et  lui 
cause  des  dommages  quelconques,  pourqiioi  I'auteur  de 
I'accident  ne  serait^it^pas  responsable  ?  La  loi  ne  fait  pas 
la  distinction  que  la  Cour  de  premiere  instance  a  faite, 
elle  n'exige  pas  que  la  personne  effrayee  soit  frapp^e, 
pour  pouvoir  recouvrer  des  dommages ;  tout  ce  qu'eUe 
exige,  c'est  quele  dommage  ^oitle  r^sultat,  de  Taccident 
cause  par  la' negligence..  >      * 

La  Cour  de  premiere  instance  a  admis  que  la  maladie 
de  la  demanderesse  avait  ete  le  resultat  de  la  frayeur 
c^usee  par  le  jet  d'un  paquet  de  lattes.  Si  cette  maladie 
est  le  resultat  de  ce  jet,  elle  est  le  resultat  de  la  n^li- 
gence  du  defendeur,  et  celui-ci  doit  e.tre  responsable  der 
dommages.  ,.  i^        ^ 

Je  consid^re  que  le  jngement  du  Conseil  Prive  cite  |Kit\ 
la  Oour  de  premiere  instance  ne  decide  pas  la  question 
quiHDOUs  est  soumise,'  vu  que  ce  jugement  a  6te  rendtt 
sous  les  dispositions  d'un  droit  qui  n'est  pas  le  ndtre. 

Je  serais  done  dispose  S  renverserce  jngefnent,  et  k  con- 
damner  le  defendeuT  k  indemiiiser  la  demanderesse. 
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Johnson,  J.:—  ' 

The  majority  of  the  Court  are  of  opinion  that  the  judg- 
ment slionld  be  affirmed.  Wo  concur  in  the  view  which 
ha9  been  expressed  by  Mr.  Justice  Davidson,  and  we  do 
hoi  consider  it  necessary,  therefore,  to  enter  into  the  case 
at  length.  The  damage  claimed  by  the  plaintiff  is  too 
remote  to  form  the  basis  of  an  action. 

The  judgment  of  the  Court  below,  confirmed  in  review, 
is  recorded  as  follows : —    ,  ^  ., 

"  The  Court,  etc...... 

"Seeing  that  plaintiff  copiplains  tliat  at  Monflreal,  bn^ 
the  5th  of  August,  1887,  the  defendant  negligently  allowed 
a  bundle  of  laths  to  fall  from  the  third  story  of  a  house 
in .  Leduc.  street^^  into  the  yard ;  that  the  maie  plaintiff 
occupied  the  ground  ^floor  oF  said  House  ;  and  his"  wif«) 
being  then  pregnant,  was  at  the  moment  standing  near 
a  flower  jwt  which  was  broken  to  pieces,  and  the  frag/ 
ments  struck  h€& ;  that  t^e  fei6ale  plaiiiUff,  while  not. 
injured,  Was  so  surprised  and  frightened  that  she  fainted 
and  suffered  a  miscarriage  as  an  immediate  c^use  of  the 
negligence  of  defendant ;  that  she  in  cousequenc^ebame 
'Entitled  to  recover  $150  as  damijgcs,  for  medical  fdtend- 
ance,  nursing,  illness  and  suffering ;  -   •  ,JL 

"Seeing  that  defendant  denies  thu  cha%e  t>f  uegll* 
gence  ;  alleges  that  the  female  plaintiff  accepted  the  price 
of  the  flower  pot,  was  satisfied,  and  was  not  injured ;  knd 
that  the  accident  caused  female  plaintiff  no  ^amage,  and 
declares  the  action  to  be  vexatory  and  unf<Mmied  ;  - 
i "  Qousidering  that  at  the  moment  the  bundle  of  laths 
fell,  the  female  plaintiff  was  standing  in  her  doorway  at 
a  distance  differ^ttly  stated  by  witnesses  to  be  from  8  to 
15  feet  from  the  flower  pot  in  questidn  ;.     ' 

\"  Considering  that  the  female  plaiiitiff  was  not  struck 
by  any  of  the  fragments  of  the  flower  pot  or  any  of  the 
laths,  did  not  faint,  and  that,  when  spoken  to  a  moment 
or  two  afterwards  by  the  witness  Joseph  Guyot,  she 
shewed  no  evidence  of  injury,  or  even  fright ; 
.^'Considering  that  under  the  circumstances  of  this  case 
(evenlfjher  miscarriage  was  pr^dnoed  by  a^ervons' shock. 
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which  is  not  deEnitely  established),  fright  unaccompanied 
by  actual  physical  injury  or  even  impact,  is  too  remote  as 
n  cause  of  legal  damage ; 

"  Oonsiclering  that  such  fright  and  its  alleged  conse- 
quences, even  if  defendant  were  guilty  of  involuntary 
negligence,  Was  not  such  a  reasonable  and  natural  result 
of  defendant's  act  of  commission  and  omission  as  he  would 
be  bound  to  foresee  or  expect ; 

"Considering  that  plaintiflfs  have  failed  to  prove  the 
.  material  allegations  of  their  declaration,  doth   dismiss 

their  present  action  with  costs,  distraits,  etc."  - 
.  Judgment  confirmed,  Mathieu,  J.,  diss. 

yi«^<5  Sr  Laforlune,  attorneys  for  plaintiflF. 

Girouard,  DeLorimier  S,'  DeLorimier,  ^attorneys  for  defen- 
dant.    ^  ^  . 

(j-K.)-     ■  .^  ■■.      '.-     "■■■■    ; .    •  ' ;, 


[In  Review v] 

/  *'  l^pt.  29,  1888.    *■ 

a»raw  Johnson,  Dohbbty,  Jett6,  JJ.' 
k  DEOEfcLES  V.  SAMOISETTE  et  al.  ^  - 

^mdenee—l})  establish  tluU  indorser  of  note  was  not  to  be  bound 
by  indorsement — Art.  1234,  C.C.   "^ 

H«u>  :-Parol  evidence  is  inadmiaslble,  under  Art  1234,  GC,  on  the  part 
of  the  indoraer  of  a  promiasory  note,  to  QsUblUh  an  agrve  nent,s 
pleaded  liy  him,  that  hP  would  not  be  required  to  pay  the  note. 

The  inscription  in  Review  was  on?  a  judgment  of  the 
Superior  Court,  district  of  Iberville  (Ohaonon,  J.),  Oct.  28, 
1887,  maintaining  an  action  on  a  note. 

jETTfi,  J.j—    "-.  ,       V     _.'.'«' Ou^>:  ■ 

The  only  questton  now.before  the  Court  is  as 'to  thfe 
validity  of  the  endorsement  as  against  the  endorser.  Parol 
evideifce  was  offered  in  support  of  the  allegation  that 


m 


I|  ■   ! 


*II*>B 


8^2  ;     '       MONTBKAL  LAW  BEPORTO. 

aJthongh  thedefertdant  enireed  the  note,  the  indomement 
was  to  be  a  mere  form,  and  ineffeotu«a  as  to  him.  The 
Court  below  wa«  of  opinion  that  this  evidence  was  inad- 
m.ss,ble  and  it  followed  that  the  defendant  had  not  estat 
lis>^  h,s  case.  We  are  of  the  same  opinion,  and  the 
judgment  will,  therefore,  be  confirmed. 

Johnson,  J. : — 

I  concur  in  confirming  the  present  judgment  in  favor 

W«  .?        '^'  ""^  ^"   '"•'^""^  *^«  P«^oi  «^idence  to 
JoZ  I  i  ^^''''^'^t  Pl««J«d  by  the  endorser  that  he 
wohld  not  be  required  to  pay  the  note.    This  evidence  is 
directly  contrary  to  the  express  words  of  the  Art.  1284. 
U.  U.    The  case  of  Scott  v.  Turnbult,  6  Leg.  News  d  891 
does  not  touch  the  present  case.    There^hb^oint  was 
astothe  order  in  whic^  '^^'^^-"-^^  ^^<^  beL  m^e 
the  note  having  been  acquired  by  the  holder  after  matu- 

dl'nT    t  C  '"^''''''  ^^'""^  ^'^^ff*'^  *«  ^«  »aWe  to  the 

warn  n    J  r ''  """'^''"  ^^«^  ^"^  ^*^^«^  *^«  ^'^"^e  thing 
was  held.  Deschamps  v.  Leger,  M.L.R..  3  S.  C.  1  •  but  that 

IS  a  very  different  thing  from  proving  by  p;rorl  is 

^tempted  here,  the  very  contrary  of  whf t  tKy  ha 

admi  ted  in  writing.     Htory  on  Promissory  N.tesf  No. 

479.  lays  down  the  true  distinction,  viz.,  that  what  is 

admitted  to  be  tact  by  the  party  sued,  may  be  explained. 

but  never  contradicted  by  hjm.-which  would  be,  as  i 

oflur  Code  ^  '         '^'  '"^  '^"  *''*^  ^^"^^  «^P^«««  "^^^^^ 

Judgment  confirmed. 
Paradia  Sr  Chass^,  attorneys  for  plaintiff. 
A.  D.  Girard,  attorney  for  defendants 
,      (J.K.) 
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Cqram  JoHNBON,  J. 

^      McGARRY  V.  BRUOE. 

Evidence — Admission  of  testimony  to  prove  that  debtor  was 
granted  a  dfilay—Arts.  1288-1286  C.  C. 

H»i.D :— The  fact  that  an  extenHioii  of  time  wh'B  gWen  by  a  grocer  to  a  cub- 
tomer,  for  tlie  payment  of  the  grocer's  account  for  goods  sold  and 
delivered,  may  bo  proved  by  teHtimony,  where  no  writing  exists  * 
which  would  be  contradicted  by  such 'testimony.  ' 

The  plaintiiF,  a  grocer,  claimed  aboat  $160,  the  amount 
of  his  account  for  groceries  sold  and  delivered  tp  the 
defendant.  * 

Per  Curiam: — 

The  plaintiff  brings  jbis  action  for  the  price  of  goods 
sold  and  delivered,  aiid  asks  for  judgment  on  the  admis- 
sion by  defendant  of  the\xistence  of  the  debt ;  but  there 
is  a  temporary  plea  also,  and  evidence  was  had  upon  both 
issues,  to  the  effect  that  the  creditor  kad  given  time,  aUd 
therefore,  cannot  maintain  his  action  at  present. 

There  is  no  doubt  that  if  the  agreement  to  give  time  is 
not  legally  proVed,  the  plaintiff.must^ave  judglnent ;  and 
the  only  question  will  be  whether  the  evidence  of  the  . 
two  witnesses  who  deposed  to  the  agreement,  and  which 
was  taken  under  reserve  of  this  point,  is  legal  evidence. 
It  is  objected  to  by  the  plaintiff  on  the  ground  that  Art. 
1286  of  the  Civil  Code  forbids  it.  .  I  thinlc  not.  I  am  of 
opinion  that  the  liw  is  stated  in  Art.  1233,  and  is  not 
modified,  as  regards  the  present  case,  in  the  subsequent 
artijcle  cited.  Article  1288  admits  parol  testimony  "  of  all 
facts  concerning  commercial  matters."  That  would  cer- 
tainly include  the  fact  of  giving  time,  or  the  fact  of  an 
extension  of  credit,  whi^  is  much  the  same  thing.  Art. 
1285  excludes  parol  evidence  in  cases  over  150,  even  in 
commercial  matters ;  but  the  exclusion  is  restricted  to  the 
cases  mentioned  in  the  Article :  1.  Promises  that  takia 
*  cases  out  of  ihe  operation  of  a  prescription.    2.  Promises 
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of  a  p^rBon  of  mjyor  age  to  ratify  dealings  of  hii  minority. 
8.  Ab  assurance  to  obtain  credit  for  another.  4.  A  con- 
tract/lor a  sale  of  goods  without  part  delivery,  or  earnest 
to  bifad  the  bargain.  There  is  another  exception  in  Art. 
1690/as  regards  extra  work  by  builders  ;  but  it  does  not 
concern  commercial  matters. 

Kji  ciub  was  cited,  and  I  have  looked  for  none ;  but  I 
hold  the  parol  evidence  admissible  under  the  language 
of  the  Code,  and  as  that  was  the  extent  of  the  argument  I 
go  fo  further.  But  I  have  never  seen  the  point  arise 
*»«%e :  and  I  should  like  to  see  it  tested  in  appeal. 
^^  me  distinction  between  this  case  and  the  case  o(  DeceUes 
V.  SamoiselleC)  which  we  have  just  decided,  will  be  obvious 
at  o^ce.  In  that  case  we  merely  held  that  parol  evidence 
oanftot  be  given  to  destroy  the  effect  of  the  written  evi- 
dence, and  Art.  1284  expi'essly  makes  this  proviso.  In  the 
present  case  there  is  no  writing  to  be  affected. 
Thejudgment  is  as  fojlows:—  , 

••  The  Court,  etc 

"  Cqpiisidering  that  the  plaintiff  sues  the  defendant  fo^ 

^^VH^^^^  of  goods  sold  and  delivered  ;  that  the  defendant  ' 

pl^s,  firstly,  by  a  general  denial ;   secondly,  by  admit- 

Hlijgher  indebtedness  ;  but  alleging  an  agreement  between 

■  plaintiff  and  some  of  her  other  creditors  of  the  one  part, 

and  herself  of  the  other  part,  that  she  should  get  time  to 

p^y  her  debt  to  the  plaintiff  until  certain  causes  pending 

•  in  t^e  Courts  at  her  suit  should  be  decided,  and  alleging 

further  that  said  causes  are  undecided,  concludes  for  the 

dismissa^of^he  plaintiffs  action  </««»/ el  pr^«f«/; 

"  Considering  that  plaintiff  would  be  entitled  to  judg- 
ment  in  c0e  the  defendant  has  not  proved  her  second 
plea; 

"  Considering  that  the  said  secpnd  plea  is  sufficiently 
proved  by  the  parol  evidence  adduced,  and  which  was 
objected  to  as  inadmissible,  doth  overrule  the  said  oluec- 
tion,Md  doth  maintain  the  said  second  plea,  and  doth 
dismiss  plaintiffs  action  as  premature,  and  for  the  preient, 

(')  See  preceding  report"     "■  77  ,      r^ 
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and  doth  order  him   to  pay  defendant's  costs,  dittrailt, 
etc." 

Action  dismissed  quaiU  <l  j>ri$ekt. 
H.  Tucker,  attorney  for  plaintitF.  ,_ 

Davidson  Sc  Ritchie,  attorneys  for  defendant. 
{J.  K.) 
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September  29,  1888. 
Coram  Johnson,  Doherty,  Jett6,  JJ. 

MoLAOHLAN  kt  kl.  v.  THE  ACCIDENT  INSUR- 
ANCE CO.JJQF  NORTH  AMERICA. 

Accident.  Insurance— Partnership — Dissolution— Interest  of 
retiring  partner. 

The  life  of  /.  S.  McLachlnn  was  iMunxl  aRainst  accident*  as  one  of  the 
members  of  tJie  lirm  of  MclSehitin  Brollun  Jc  Co.,  tl»e  inaurera  (de- 
fendaqits)  underUking  to  pay  Mie  sumjof  |10,000,  witliin  00  daya  aOer 
the  deatli  of  one  of  the  persona  named  in  the  policy,  to  the  surviving 
representatives  of  the  firm.  By  one  of  the  provigiona  of  the  policy 
it  was  stipulated  that  when  a  member  left  the  firm,  the  inaurance 
■hould  ceaae  09  his  person.  /.  &  McLaclUan  ceased  to  be  a  partner 
seven  months  before  his  death  by  drowning,  and  the  dissolution  was 
duly  registered.  In  answer  to  one  of  the  questions  submitted,  the 
jury  found  that  the  firm  was  dissolved,  "but  /.  &  McLachlan  had  a 
continued  and  active  interest  in  the  business.*   ' 

Hklo  :— That  the  insurance,  as  far  as  J.  8.  McLachlaiu  was  concerned, 
lapsod  at  the  date  of  the  dissolution  of  the  partneriyp,  and  the  fact 
that  he  continued  to  have  an  interest  in  Uie  businosFdid  not  entitle 
the  other  partners  to  maintain  an  actipn  upon  the  policy.       ^ 

The  action  was  brought  by  William  McLachlan  and 
Francis  W.  Radford,  of  Montreal,  merchants  and  co-part- 
ners under  the  style  of  McLachlan  Brothers  &  Company, 
to  recover  from  the  defendants  the  sum  of  |10,000  under 
a  policy  of  insurance  against  accidents. 

The  declaration  alleged  the  making  and  issuing  of 
policy  insuring  John  S.  McLachlan,  William  McLachlan, 
Francis  W.  Radford  and  Thomas  Brophy,  associated  !n 
co-partnership  under  the  name  and  firm  of  McLachlan 
BrotheiB  &  Gompauy,  against  accidents  for  a  period  of 
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twelve  tnoiithH  from  th«  diit*!  of  tho  policy,  for  th«  payment 
Mouehun  of  ♦7.')  promhim  ;  that  by  the  policy  th«  cl«foIu^llu^«^nu. 
^iS'JlTli.A.'  tlt'rtook  to  pay,  withiii  ninoty  dayn  ttft««r  the  douth  of  ono  - 
of  th«  purMOUH  lUMiu'd,  to  th«  niirvinng  reprosentativea  of 
the  ftrin,  the  Hum  of  $10,000  upon  aatiafatitory  proof  of  thu 
death  of  uny  member  of  the  firm. 

The  declaration  further  alleged  that  subwquently,  on 
tie  23lrd  September,  1886,  Thomas  Brophy  severed  his 
connection  with  the  firm,  and  the  insurance  upon  his  life 
was  transferred  to  one  James  E.  Bizzoy,  who  was  substi- 
tuted for  Brophy ;  that  on  the  IHth  of  November,  lS86, 
John  S.  McLachlan  met  his  death  by  accidental  drowning ;     * 
that  the  policy  was  in  full  force  and  effect  at  the  time ; 
and  that  the  plaintiffs,  now  carrying  on  the  business  of 
the  firm  of  McLachlan  Brothers  &  Company,  are  the  sur-  -*t 
viving  representatives  o^  the  firm  and  entitled  to  receive  5 
frbm  the  defendants  the  sum  assured. 

The  defendants  pleaded  three  exceptions  to  the  action, 
and  also  a  general  denial.^    \ 

By  the  first  exception  they  admitted  the  making  of  the 
policy  sued  upon,  and  alleged  that  they  were  not  indobt-  — 
ed  ;  that  the  only  contract  entered  into  was  with  the  firm 
of  Mcl^chlan  Brothers  k  Company  as  it  ei^isted  prior  to  > 
the  lOth^^pril,  1886  ;  that  the  firm  was  dissolved  on  the 
10th  April,  1886,  as  witnessed  by  a  document  in  writing 
bearing  date  that  day,  and  signed  by  John  S.  McLachlan 
and  William  McLachlan,  in  the  presence  of  Cushing,  N.P., 
-  and  registered  in  the  prothonotary's  office  on  the  12th  of 
same  month;  that  by  the  dissolution  of  the  co-partner- 
ship pn  that  date  the  contract  entered  into  by  the  policy 
was  cancelled  and  at  an  end  ;  and  that- at  the  time  of  the 
accident  and  drowning  of  John  S.  McLachlan,  no  con- 
tract what  ever  was  in  force. 

By  the  second  exception  it  was  alleged  that  the  firm  of 
McLachlan  Brothers  &  Company  on  the  21st  January, 
1886,  signed  a  document,  styled"  Application  for  partner-  , 
ship  insurance,"  applying  for  a  policy  of  assurance  for 
the  sum  of  1 10,000  against  accidents  to  the  members  of 
th^  firm,  therein  i^presented  ^  being  composed  of  John 


■--r 


i,    :li,'May>t  ^    "&     uJk-T'^ 


BUPERIOB  COURT. 


H.  Mo.Ut^hlan,  Willium  McUchUn,  Prancli  W.  Radford, 
and  Thomaa  Hrophy,  imbj«<^t  to  th«  torinii  of  the  policy  to 
bo  iRBUod  ;  that  tho  defuiidantn  oxeout<;d  a  iiolicy  of  iuMor- 
unce  in  nocordance  with  tUe  application.  ^ 

That  by  one  of  tho  provisions  of  tho  policy,  it  wa«  sti- 
pultttod  M  follows : — "  Provided  also  that  on  either  of  the 
"  above  named  members  quitting  the  said  Arm,  tl^is  innur- 
" ante  shall  cease  on  his  person,  but  the  interest  in  the 
"  policy  may  be  transferred  and  apply  to  any  other  eligible 
"^  person,  who  may  be(*ome  partner  in  said  lirm  in  his 
"  stead,  or  the  proportion  of  unearned  premium  returned 
"to  said  firm." 

That  the  firm  of  MtiLachlan  Brothers  &  Company  was 
dissolved,  and  John  S.  McLachlan  retired  there^'om,  as 
witnessed  by  a  declaration  signed  by  John  S.  McLachlan 
in  the  presence  of  Charles  Cushing,  notary,  on  the  10th 
of  April,  18H6.  That  after  the  retirement  of  John  S. 
McLachlan,  William  McLachlan  and  Francis  W.  Radford 
formed  a  new  co-partnership,  as  witnessed  by  a  document 
executed  on  the  14th  April,  1886,  signed  by  them  in  the 
presence  of  Charles  Cushing,  notary,  and  registered  in 
the  prothonotary's  office  on  tho  20th  of  April ;  and  that 
the  retirement  of  John  S.  McLachlan  and  the  formation 
of  a  new  firm  were  publicly  advertised  by  the  plaintiffs. 
That  at  the  time  of  the  death  of  John  S.  McLachlan  by 
drowqing  on  the  18th  November,  1886,  he  was  not  a 
member  of  thel^rm  of  McLachlan  Brothers  &  Comjjiany, 
and  that  by  reason  of  the  terms  of  the  poliQ|P||NB't)laintiS8 
were  not  entVtleid  to  maintain  their  actiOT'l^ainst  the 
defendant  .'* 

By  the  ^hird  exception  it  was  alleged  that  it  was  sti- 
pulated under  the  policy  that  upon  any  memb^  of  the 
firm  retilfing  from  it^  the  interest  in  the  policy  itnight  be 
transferred  and  madeto  apply  to  any  other  elij^ible  per- 
son, who  might  become  a  partner  in  the  place  of  the 
^  retiring^  member.  That  on  the  28rd  September,  1886,  the 
firm  of  McLachlan  Brothers  &  Company  notified  the  de- 
fendanib  that  Thpmas  Brophy  had  ceased  to  be  a  mem- 
ber thereof,  and  by  endorsement  on  the  policy  the  name 
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•■*       of  Jfamea  K  Biswrty  wan  by  r<*qii(>iit  of  th«  nrrastib«Utnti*<l' 
MtiAtkiM    f^j  iIj^j  Qf  Hrophy,  mid  lH%tay  th«r«by  hmamu  a  party  to 

ACtJU/r  the  contract.  Th»t  ev«n  if  the  iiiaaraiico  on  th«  Iif«  of 
John  8.  McLaihlaii  wan  in  force,  Whioh  waa  den,fid,  de- 
f«udantH  could  not  be  tfondomned  to  pay  to  \niliam 
M«F»a<hlan  and  Kran«MH  W.  Uiulford  the  amount  of  the 
inHuramu*.  an  th«  contract  wan  botvvcwi  definidaiita  aiid 
all  the  partios  who  woro  irtill  mombcra  of  th«  firm.]  That 
if  aiiy  right  of  action  ciiatcd,  which  wm  denied,  ii  could 
only  be  ezerciaud  by  the  aurviving  membcni  of  th|j  ffrm, 
including  Bizz«y. 

.  After  the  pleaa  were  filed,  Biwiiy,  acting  through  the 
plaintUfs'  attorueyi,  waa allowed  tointervone  in  thelauae, 
and  by  hia  intervention  <-onsontud  to  the  concluai^na  of 
the  plaintifra' declan(tion. 

The  plaintiffs  answered  specially  to  each  of  the  dkifen- 
d%jt8'  picaa,  and  set  up  a  certain  deed  of  agreement  thade 
in  October,  1886,  between  William  McLachlan,  JoHirS. 
MeLAchlau,  Francin  W.  ^ford  a&d  THomaa  Brophy]  by 
which  the't#<^  McLachlahs  agreed  to  sell,  within  a  petio<l 
of  four  yearH,  ihe  stock  and  business  of  tko  firtn  to  Radfbrt 
and  Brophy  for  $150,000 ;  and  alU^ed  that  under  tKis 
•  rdeed  John  8.  McLa(;hlan  was  interested  in  the  busiiiec 
that  he  had  not  retired  from  the  firm  at  the  timeybf  his 
death,  as  his  capital  remaine<l  in  t^ke  firm. 

The  issues  betwefen  the  parties  being  joine^ and  the 
plaiutilfs  having  made  option  of  trial  by  jur/  the  ci_ 
came  on  for  trial  on  the  27th  April,  1888,  befdlo  Ta8C3«e\ 

,     .  BKAU,  J.,  and  a  special  jury.  * 

The  following  are  the  questions  submittuft  to  the  jury  ^ 
with  their  answers  tii^reto  : —  , 

1.  At  th^ate  of  tiie  poUii^  plaitatiffs'  exhibit  No.  1 ,  \ 

(a)-  Did  the  defendant  Icnow  that  the  only  perwnt  reglMteMi  M'inter> 
eated  in  the  Ann  qX.  McLachlan  Brotliers  &  Co.,  wara  Willianiind  John 
&  McLachlan? 
/>»*.— Yee,  by  the  registration  <rfdeolar»tion{' 

'.(^•— Was  the  defendant  aware  that  busiooM  nlations  existed  between 
.  ,  the  McLachlbna,  Francis  W.  Radford  and  Thomas  Brophy  7 

^n«.— Yea,  as  ahewn  b^  application  for  insaranoe. 

K<h'—T^»^  Badford  and  Biojpby  to  the  knowledge  of  the  ^omMny  de> 
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r«n<liinl,  an  lnt«mit  hi  Urn  ■iira^  ami  luitoUnu*  u(  0*i 
UioIiImi  llri(tli«ni  <V  Co.  ?.        ^      ,  ^'       .   ' 

dnt  -Y«*  M  •lumii  Ity  yiiliMtlonfor  Inmnmon. 

'i.—Wd  lh«  <l«6n«l«il^«rv»ryith«tormii  «»r  th«  |K)U«y  «lair«|iUuK  by 
i-orfMittliiK  to  •  truiiiirnr of  Insurani^/rom  tli*  iwraoo  c»f  HnMiy  U>  Um 
INtraiin  of  Jiuiiua  K  ItiytMiy  •;         - 

y<n«.-,N.>,  y        ^  .  .  ^ 

«.— Were  MoU(!Miui  Hmtlion  *  Ca,  liliwolvml  itn  or  aImhiI  I^m  lOtli  of 
A|trll,]HMI7  '      /  ■ 

y1>u.— Vim  ;  bair  J.&  McLiMihtnii  hftil  «  M>itliiiiuHl  ami  mUv*  iitarMt  in 
lira  biwineH.    </       ,  ^    '     ■  ^         • 

,4.— lid  lii'lLavhIuti  HrotliaV*  A.(5a.,  In  that  month  iinbiii!^  ildvart'iM 
that  John  ayMcUohUn   had   rotirnd,  and  tlutt  a  now   Arm 'likd  Iwrn 
forniod  7 
-  Atu.—Y 

5.-0n  tl4  INth  of  Movoiiibtlr,  1880, 

(<»)— W#i  J(d»nH.  Mirliachlan  u  niemlwr  of  MoLaihlun  HntUirra 

iln*.— No;  hyt  h«  hatt  an  InUtreHt  In  lh«  prortla. 
,     (6).— Ila<}  IjUcuy  any'inturiMt  in  th«  flrqi  ? 

/ton— No  evidbnca. 


U«.QrM.A. 


ACck? 


or  t(f 


'    No  ohjootioiiH  wore  ma<lo  to  thtf  JuUgo'g  charge, 
the  vtjrdic^  or  HndingH  of  tho  jury,  upon  the  questions 
1<irtm4tt«^d.  1         "  f       , 

'At  tlidoioxt  ensuing  Hittings  of  the  Superior  Court  in 
rovi«Jw,  ii  May,  1888,   both   parties   proHtmtod   motions 
praying  fdr  judgment  in  their   favour,  rosp«*ctively,  in 
acoordanciAwi.th  the  verdict  anil  findings  pf  the  jury. 
OeoffrionMi.  C,  and  /.  N.  Greengtie/ds,  W.plaintifFH. 
S.  Buthuni  t^.  a,  and  /.  O.  liatm,  Q\  C,  for  defendants. 


:n 


Johnson, 

This  case  Was  triiHl?  by  a  jujfy ;  and  both  parties  move 
for  judgmentlon  the  v«Wdict,  each  in  his  own  favor. 

Tho  sole  qhestiop  of  any  consequence  in  the  case  was 
whether  on  the  18th  November,  1886,  (tho  day  on  which 
Mr.  Jdhn  S.  A^Uohlan  losi^  his  life),  he*  was  still  a  partner 
in  the  ftrih  which  insured  his  life  in  their  interest.  This 
I  -  w  not  a  fact  flor  us  to  decide,  but.  a  fact  submitted  to  the 
jury,  and  which  they  decided  ;  but^^ach  party  insists  that 
the  finding  f^  it  is,  eptitles  him  to  juflgmeiit  i^  his  favor.. 
No  new  trial  is  asked,  and  therefore  we  have  to  look  at\ 
tho  terms  of/this  yerdict  merely,  and  see  what  the  fact" 
found  come|  to  in^point  of  law. 

Vou  W,  19.  C  ,-  t4      "  " 
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Qn  the  only  point  of  conseqnence  in  the  case  the  find*- 
ing  is  this  :  Qf.  "  Were  McLaohlan  Brothers  &  Co.  dis- 
"  solved  on  or  about  the  10th  April,  1886  ? "  and  the 
answer  of  the  jury  was :  "  Yes,  but  J.  S.  McLachlan  had 
"  a  continued  and  active  interest  in  the  business."  Upon 
\tfais  finding  it  is  contended  for  the  plaintiffs  that  they  are 
,"  entitled  to  judgment. 

Whatever^may  be  the  state  of  the  facts  as  regards  the  two 
piersoBS  registered  as  partners,  or^as  regards  the  nature 
of  the  interest  of  the  two  others  in  the  con(|^ern,  we  have 
now  nothing  whatever  to  do  wi^i  those  questions.  We 
canuot  look  at  the  evidence  or  go  beyond  the  verdict 
without  a  motion  for  a  new  trial ;  and  the  terms  of  the 
verdict  (whether  in  accordance  with  the  facts  or  not — a 
matter  not  before  us  on,  th^present  motip^)  are  plain  and 
unambiguous.  Besides,  it  is  to  be  -Remembered  that  if 
:  the  jury  had  meant  what  theXpIaintiffs  contend  for,  viz., 
that  John  S.  McLachlan  'still  had  an  interest,  that  would 
not  beTa  question  relevant  to  Hk^  issue,  which  was  not. 
whether  he  had  an  interest  of  soi^e  kind  in  the  firm,. but 
whether  the  firm  had  an  interest  ik  him. 

The  judgment  is  as  follows  :-^  •  \  "^ 

"  The  Court  having  heard  the  parties  by  their  counsel 
upon  the  respective  motions  of  the  plaintiffs  and  the  de- 
fendanls,  each  party  asking  for  judgttient  in  his  favor 
upon  the  verdict  of  tte  jury  in  this  clause,  rendered  on 
.  the  2tth  of  April,  1888,  and  having  deli^rated^  doth  dis- 
miss the  saidL  motion  of  the  plaintiffs,  and  doth  grant  the 
said  motion  of  'the  defendants,  and  doth^  consequence 
dismiss  plaintiffs'  action  with  costs,  distraits,  etc." 

..-:■:■■'.  Action  dismissed. 

Gr^tttOiields,  Chterin  ^  Greenshields,  for  ]^\wliiiSB. 

J.C.  ]Satt§n,  Q,  C,  for  defendants. 
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TAYLOR  KT  AL.  V.  THE  CANADA  SHIPPING  GO. 

Ship — Carrier-r-Right  to  refme  freight  coming  alongside  loo 
late^U^ttge  of  trade. ' 

Hbu>:— Tliat  where  no  time  is  fixed  for  the  bringing  of  freight  alongside 
the  ship,  tlie  oftrriej*,  according  to  the  usage  of  trade  in  tlie  port  of 
Montreal,  has  a  J^ight  to  call  for  the  freight  when  he  nedds  it,  in  order 
to  complete  loading  of  cargo  ih  time  for  the  regalar  sailing  of  the 
ship.    So,  where  a  steamship  wu  to  take  a  barg0  load  of  deals,  and 
fair  warning  was  given  that  7  a.m.  on  a  day  named, jwould  be  the  latest 
time  permitted  for  the  barge  to  come  alongside,  ^nd  the  ba^  JML   ' 
not  come  alongside  till  half  past  one  in  the  afternoon,  at  which  fll^P 
the  ship  was.  preparing  to  take  cattle  on  board  to  con^plete  her  cargo     ' 
preparatory  to  sailing,  it  was  held  that  the  carrier  was  justified  in     < 
refusing  to  take  the  deals.  / 

PERCUBIAk:-^     ^  ^  S:, 

The  plaintiff  claims  that  he  has  suffered  damage  to  the 
extent  of  $321^67  because  of  the  "defendant  having  unlaw- 
fully refused  to  receive  certain  freight  on  its  steamship 
"  Lake  Superior,"  mainly  with  a  view  to  obtain  more 
profitable  freight.  '" 

The  defendant  pleads  that  the  deals  were  tendered  too 
late  for  shipment  by  that  steamy,  and  that  they  were 
moreover  not  of  the  kind  con tracte(i  for.  " 

I  do  not  find  that  the  defendant  refused  thd  deals 
because  they  were  different  from  those  for  which  a  rate 
was  agreed,  or  as  a  matter  of  fact  that  any  such  i^fference 
existed. 

The  case  presents  but  one  serious  issue.  Ought  the 
deals,  under  the  circumstances  attaching  to  the. contract 
and  by  usage  of  trade,  to  have  been  alongside  the  ship 
before  one  o'clock  of  the  afternoon  of  the  12th  of  October, 
1886? 

Towards  the  end  of  September,  Dickson  Anderson,  act- 
ing for  plaintiffs,  through  the  instructions  of  their  Quebec 
agent,  Harold  Kennedy,  contracted  with  defendant's 
freight  agent,  Mr.  TUoiu,  fur  shipment  of  a~bai^  lo&d  ot^ 
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iM.       deals  on  the  steamship  "  Lake'  Superior,"  from  Montreal 

Taylor      ^q  Liverpool.    It  appears  that  the  deAljB  were  to  be  fur- 

c«..Bhippini  nished  by  Burstall  &  Co.,  but  of^uhfact  t^ejsompany 

^  was  not  made  aware,  nor  is  it  of  importance.  ',^1^X6' Was 

\  no  special  understanding  as  to  when  the  deals  were  to  be 

alongside.  .  On  the  7th  of  October,  Anderson  received  a 

telegram  from  Kennedy  asking  when  the  deals  would  be 

needed,  and  after  calling  on  Mr.  Thorn,  answered :  "  Have 

'•  deals  for  "  Lake  Superior  "  here  Saturday,  9th  October." 

Then  in  response  to  some  communication  not  of  record, 

he  again  telegraphs:  "Tuesday  too  late,  «aust  be  here 

"Saturday;"    and  Kennedy  aiiswers :    "Barge  leaves 

"  Ottawa  to-morrow  morning  ;  will  be  in  Montreal  Mon- 

"  day  night." 

The  steamship  arrived  on  the  8th,  and  was  ready  to 
receive  cargo  pn  the  9tli.  Mr.  Thom  consented  to/extend 
the  delay  for  the  delivery  of  thedeals  from  the  9th  to 
the  11th,  I  suppose,  to  meet  Kennedy's  telegranythat  she 
would  be  here  on  that  date.  Gapt.  Bow  den, /the  com- 
pany's wharf'  superintendent,  when  the  bar Je  did  not 
even  then  arrive,  told  Anderson  that  unless  she  was 
alongside  before  7  sharp  on  the  morning  of  the  12th,  they 
could  not  take  her.  Anderson  aniiwered  that  she  would 
be  there,  and  he  states  that  it  is  possible  fhe  same  noti- 
fication was  given  to  him  by  Mr.  Thorn.  Well,  the  barge 
did  not  arrive  at  seven,  and  the  ship  lay  idle  until  ten 
waiting  for  the  deals.  Then,  accprding  to  Bowden,  they 
began  loading  at  all  the  hatchways,  and  Thom  at  once 
notified  Anderson.  Up  to  this  moment  space  for  the  deals 
had  been  reserved.  When  the  barge  at  last  arrived,  at 
half  past  one  in  ^e  afternoon,  its  Cargo  was  refused  as 
coming  too  late. 

Anderson's  previous  contracts  with  the  company  h&d 
m^de  him  thoroughly  acquainted  with  the  times  it  required 
deal«  to  be  ready,  and  the  dates  of  arrival  and  saiHng  of 
its  vesiiels.  He  knew  that  the  "Lake  Superior"  was  ad- 
vertised to  leave  on  the  14th  at  the  earliest  moment  tide 
and  weather  would  permit,  and  that  the  line  was  carrying 
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for  2,280  sheep  and  860  cattle,  and  the  cargo  in  tho.hold 
^  had  to  bo  practically  completed  before  they  w^e  put  on         ,. 
board.    It  took  all  day  and  all  nig^t  work,  from  ten  on  ^•"-  ^•"''"« 
Tuesday  until  Thursday  moaning  to  make  her  re'Ssdy  for  \  ' 

sea.    Anderson's  affreightment  was  to  .fill  the  last  gap  in  V 

the  ship;  he  knew  it,  for  he  so  states  in  his  evidence. 
Waiting  IVom  the  9th  to  the  11th,  an^  t1»en  to  tlie  morn- 
ing of  the  12th,  does  not  appear  to  have  been  severe  treat- 
ment on  the  part  of  the  company.    And  Anderson  took 
th?  last  extension  of  time  with' the  express  waTning  that 
it  was  to  be  his  last  chance..    Much  has  b^ei^-proven  and 
argued  with  reference  to  the  hours  before  sailing  within 
which  deals  ought  t«f  brslongside.  .Remarkable  instances 
of  speed  in  the  way  of  receivitig  and  unloading  barges  at 
the  last  moment  are  given.    These,  however,  make  no 
proof  of  legal  rights.    The  Dominion  line,  for  instance, 
expects  its  deals  Saturday  for  Wednesday,  and  Monday 
for  Thursday.  Mr.  McLean,  a  witness  of  much  experience, 
says  the  d^  in  question  ought  to  have  been  in  waiting 
on  Saturday,  the  9th.   More  important  than  all,  Anderson 
himself  testifies  that  when  deals  were  to  go  into  the  hold 
' "  they  were  invariably  hero  three  or  four  day's  before 
"sailing,"  and  he  admits  that  perhaps  those  of  plaintiff- 
"  should  have  been  here  l^^fore."    Cattle  ships,  through 
needing  to  close  their  holds   and  to  have   their  living 
freight  upon  the  upper  decks  last,  call  for  the  deals  eariier, 
for  example,  than  regular  freight  ships.     Anderson  knew 
all  this  well,  and  his  knowledge  was  the  knowledge  of 
his  principals.    To  cite  ins&nces  in  which  ships  have 
taken  deals  within  a  few  hours  of  sailing  is  not  to  esta- 
blish such  a  custom  as  develops  a  right  to  the  shipper. 
The  carrier  then  receives  the  freight,  not  because -he  has 
to,  but  because  he  still  needs  it.    He  has  a  right  to  deter- 
mine what  he  will  put  in  his  ship  first  and  what  last. 
Having  at  ten  o'clock  on  the  12th  arrangedior  and  begun, 
loading  other  cargo,  the  defendant  wak  under  no  obliga- 
tion at  half-past  one  in  the  afternoon  ttf^hrow  its  ship- 
ping^arrangements  again  into  confusion.  Dh}ay  in  sail 
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»«*       liability  for  any  consequent  damages  saffered  by  the  cattle 

Twrior      shippers.    Out  of  the  -evidence  adduct^d,  this  definition 

can.shippin*  nj^y  be  given  of  the  usage  of  trade  as  it' exists  in  the  port 

of  Montreal :  the  ship  has  a  right  to  call  for  her  freight 

when  she  needs  it.  So  far  as  the  lawis  concerned,  carriers 

are  not  bound  to  accept  goods  at  unreasonable  times 

/Angell  on  Carriers,  f  12&;  Story,  Bailments,  $  608.    The 

/  offer  asserted  by  Anderson  to  ht^ve  b^n  made  by  Thom 

^  of  providing  other  ship  room,  is  distinctly  denied  by  the 

•latter,  and  I  have  to  consider  the  contract  avoided  by 

>  plaintiffs' own  acts  and  delays. 

The  judgment  is  as  follows  :—  - 

"  The  Court,  etc 

"Seeing  plaintiffs   claim   damages   to  the  extent  of 

'^$321.67,   because  of  the  defendant  having  unlawfully 

refused  to  receive  certain  freight  on  their  steamship  ' '  Lake 

Superior^"  and  mainly  with  the  view  to  obtain  more  pro- 

#  fitable  freight ; 

^'Seeing  defendant  pleads  that  the  defftls  were  tendered 
too  late  for  shipment  by  that  steamor,  tind  that  they  were 
moreover  not  of  the  kind  contracted  for  ; 

"Considering  that  the  real  cause  of  the  defendant  re- 
fusing, to  receive  said  freight  was  on  the  ground  that  it 
had  been  tendered  too  late  ;  • 

"Considering  that  at  the  end  6f  September,  188*7,  Dick- 
son Anderson,  acting  for  plaintiffs  through  the  instruc- 
tions of  theiifelQuebec  agent,  Horace  Kennedy,  contracted 
\r  with  defendant's  freight  agent,  Mr.  Thom,  for  shipment 
for  a  barge  load  of  deals  on  the  steamship  "  Lake  Sui)erior  " 
from  Montreal  to  Liverpool ; 

"  Considering  that  there  was  no  special  understanding 
as  to  when  the  deals  were  to  be  alongside,  but  that  on 
the  7th  of  October  Anderson  received  a  telegram  from 
Kennedy  asking  when  the  deals  would  be  needed,  and 
after  calling  on  Mr.  Thom,  answered,  "  Have  deals  for 
"Lake  Superi|i^"  here  Saturday,  9th  October ;"  that  in 
response  to  some  communication  not  in  the  record,  plain- 
tiff  again  telftgraphs.  "  Tuesday,  too  late  ;  mttat  be  here 


'  Saturday.;"  and  that  Kennedy  answered,  "  Barge  loaves 
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."  Otta|v«fa  4o-morrow  afternoon  ;  will  be  in  Mont^al  Mon 
"dayjnigfit;" 

•"  C6nsidering  that  the  steamship  arrived  inwards  on  <''»»-*^'«»p'«»« 
the  8ih,  and   was  ready  to  receive  cargo  on  the  9th,  in 
plaintiffs  through  their  agents  well  knew  and  expected ;  ' 
that  the  company  consented  to  eitend  the  delay  fdt  the  de* 
livery  of  the  deals  from  the  9tl||to  the  11th ;  that  Ander- 
son  was  notified  both  by  Gapt.  Bowden,  the  company's      *"-»■.■' 
whaff  superintendent,  and  by  Mr.  Thom,  when  the  barge        i, 
did  not  so  arrive,  that  unless  she  was  alongside  before  7  <( 

sharp  on  the  morning  of  the  12th  they  could  not  take 
her,/ and  that  Anderson  replied  she  would  be  there  with- 
09t|fail ;  -^ 

"Considering  that  the  barge  did  not  arrive  alongside 
at  7,  and  the  ship  lay  idle  until  10  o'clock  waiting  for  her, 
without  any  further  information  given  by  Anderson;  , 

that  then,  being  unable  to  wait  longer,  other  freight  was  A 

tatcen  up,  and  the  company  began  loading,  according  to^ 
Bowden,  at  all  the  hatchways,  whereof  Thom  at  once 
nptified  Anderson ;  ^ 

"  Oonsidering  tliat  up  to  this  moment  space  for  the 
deals' had  been  reseVved,  and  that  when  the  barge  at  last 
arrived,  at  half  pasi  one  in  the  afternoon',  its  cargo  was 
refused — and  reasonably — as  comfhg  too  late, 

"  Considering  that  Anderson,  asyppears  by  his  evid- 
ence, knew  that  the  <ieals  were  contracted  for  to  fill  the 
last  places  in  the  hold;  that  previous  contracts  with  the 
company  had  made  him  thoroughly  acquainted  with  the 
timies  it  required  the  deals  to  be  ready,  and  with  the  dates 
of  arrival  and  sailing  of  its  vessels ; 

"  Considering  he  also  knew  that  the  "  LaKe  Superior  •* 
was  advertised  to  leave  on  the  14th  September,  at  the 
earliest  moment  tide  and  weather  would  permit,  and  that  .^ 
the  line  was  carrying  large  numbers  of  cattle ; 

" Considering  that  the  "Lake  Superior's"  three  decks  # 

"were  reserved  for  2,280  sheop  and  360  cattle,  and  that  the    -  r 
eargo  in  the  hold  had  to  be  pl^tically  completed  before 
they  were  imt  on  board ;    '. 

i"  Ouusidefing  that  il  ioiik  all  daiy  And  all  night  work  ■  — 
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from^lO  o'clock  on  Tuesday  until  Thursday  moriring  to 
make  her  rea,dy  for  sea  ; 

"  Considering  that  waiting  from  the  &th  to  th^Hth, 
and^then  to  the  morning'of  the  12th,  was  ^ot  severe  treat- 
ment of  l»laintiffs  on  the  part  of  the  company  • 

"  Gonsidering  that  Anderson  on,  their  behalf  took  the 
last  extension  of  time  with  the  express  understanding 
that  it  was  to  be  his  last  chance,  and  that  his  knowledge 
was  plaintiff's  knowledge  ^ 

"Considering  that  by  the  usage  of  trade  in  the  port  of 
Montreal,  a  ship  has  the  right  to  call  for  her  freight  when 
she  needs  it,  and  that  carriers  are  not  bound  to  accept 
goods  at  unreasonable  times ;  **        ' 

"Considering  that  the  contract  of  affreightment  set 
forth  in  the  plaintiffs'  declaration  was  avoided  and  ended 
by  plaintifis'  own  acts  i^d  negligence; 

"Considering  that  defendant  has  proved  the  matetial 
allegations  of  its  plea,  doth  dismiss  the  plaintiffs'  action 
with  costs,  distraits,  etc."    ■ 

Action  dismissed. 

Abbotts  4*  Campbell,  attorneys  for  plaintiffs. 

Selkirk  Cross,  attorney  for  defendant. 

(J.K.) 


September  9,  1886. 
Coram  Tascherbau,  J. 

THE  MOLSONS  BANK  v.  THE  GUARANTEE  COM- 
PANY OF  NORTH  AMERICA. 

Guarantee  Bond — Condition  requiring  employer  to  give  imme- 
diate notice  to  guarantor  of  employee's  defalcation — Failure 
to  give  immediate  notice.  . 

Hbld  :— Where  the  condition  of  a  gnarantee  bond  reqairod  the  employer 
to  give  notice  immediately  to  the  guarantor,  of  any  (riminal  offence 
of  the  employee  entitling  loss  for  which  a  claim  was  liable  to  b^made 
ander  the  bond,  and  the  employer,  although  aware  of  a  ^defalc^lion  ou 
the  26th,  did  not  give  notice  thereof  to  the  guarantor  until  tj^  27th, 
after  the  employee  had  fled  the  country ;  that  the  bond  wdi  for- 
faited.  . 

The  plftintiffw  Allt^yad  the  execntion  of  two)v>»"^«  g»^tM- 
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anteeing  one  John  F.  Wood,  then  in  their  employ  at       »•»• 
Brock ville;  that  on  the  26th  November,  1884,  while  the  Moi«oMBMk 
bonds  were  in  force,  the  plaintiffs  discovered  that  Wood  ""TnIa.^* 
had  appropriated  to  his  own  nse  the  sum  of  %%\(i2M  of 
the  funds  of  the  Bank.    This  sum  the  plaintiffs  claimed 
from  the!  defendants  under  the  bonds.  r^ 

The  defendants  pleaded  specially  that  each  of  the  guar-     - 
antee  bonds  contained  a  condition  to  the  following  effect :  , 
"  That  this  bond  is  granted  upon  the  express  condition 
"that  the  said  employer  (the  plaintiff's)  at  any  time       *    . 
"  making  any  claim  hereunder,  shall,  at  -the  cost  of  the  / 

"  said  company,  whenever  required  so  to  do  by  the  direc-  / 

•Uors  or  their  representative,  afford  every  description  of 
"  aid  or  assistance  (not  pecuniary)  capable  of  being  affbrd- 
"ed  by  such^inployer,  for  the  purpose  of  prosecuting  / 

/  "  and  bringing  to  justice  the  said  employee  for  any  crim-         ^    ,  >. 
"  inal  offence  entailing  loss  or  damage  upon  the  said  em-  ^ 

"ploy^r,  committed  by  him  the  said   employe^;  jurhiJe  ~- 

"  employed  as  aforesaid and  the  said  employer  shall  im- 

'' mediately  upon  its  beaming  knovm  to  them  that  the  said  em- 

"  P%««  has  been  guilty  of  any  criminal  offence  entailing  or 

"likely  to  entail  loss  to  the  said  employer,  And  for  which  a 

"  claim  is  liable  to  be  made  hereunder,  give  notice  thereof 

"  to  the  said  company,  to  enable  them  to  take  such  imme-  **-, 

"  diate  steps  against  the  said  employee  as  shall  be  deemed 

"desirable  by  the  directors  for  the  protection  of  the  inte- 

"  rests  of  the  said  company."  :J  \: 

The  defendants  further  alleged  that   the  defalcations      j, 
complained  of  were  known  to  the  plaintiff's  on  the  25th       .J 
November,  1884,  and  were  admitted  and  confdissed  to  the 
plaintiff's'  officers'on  the  evening  of  that  date ;  that  not- 
withstanding such    knowledge,  the  plaintiff's  allowed 
Wood  to  remain  at  liberty,  and  took  no  step?  for  his  arrest 
until  after  his  flight  to  the  United  States  on  the  afternoon 
or  evening  of  the  26th  November ;  that  the  first  notice  of 
the  defalcation,  given  by  plaintiff's  to  defendants,  wa«^by    -   r     ~ 
letter  of  date,  Brockville,  27th  November,  and  received  by 
defendants  on  the  28th  November,  three  days  after  the 
^laiatiffi^  wenh^WftK^^he^^figdostion, 
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after  the  flight  of  Wood.  It  was  pleaded  that  by  reason 
of  plaintifTs'  neglect  to  comply  with  the  conditio!^  of  the 
bond  they  had  forfeited  all  rights  thereunder.  / 

The  judgment  of  the  Gourt,  maintaining  the  defence, 
was  in  the  following  terms  : — 

"  LaOonr,  etc • 

"  Oonsid6rant  que  la  Banque  demanderesse,  par  son 
inspeoteur  dement  autoris6,  a  constats,  dhs  le  25  novem- 
bro  1884,  le  d6tournement  criminel  dont  son  omploy6 
John  Frederick  Wood,  s'^tait  rendu  coupable  au  prejudice 
de  la  dite  banque  &  sa  snccursale  de  Brockville,  Province 
d'Ontario,  au  montaut  de  |2,102.85 ; 

"  Gonsid^rant  qu'au  lieu  de  notifier  immfidiatement  la 
compagnie  d^fendercsse  du  d^tournoment  susdit,  ainsi 
qu'elle  y  6tait  obligee  fkix  termes  des  actes  de  cautionne- 
ments  all^gn^s  en  la  d6claration,  la  dite  banque  deman- 
deresse, par  Tentremise  de  son  dit  inspectenr,  a  ouvert 
des  n^gociations  avec  le  dit  John  Frederick  Wood  et  avec 
des  tiers  auz  fiqs  de  se  faire  rembourser  ledit  mohtant  on 
de  s'en  faire  garantir  le  paiement,  n6goclations  4^1  n'ont 
pas  eu  de  r^sultat  favorable  et  qui  ont^  j^Qriipis:  dans  I'in- 
tervalle  au  dit  employ^  do  pr6parer,  comliriner  et  effectuur 
sa  fuite  auz  Etats-Unis  d'Am^rique  ; 

"  Gonsid^rant  que  le  mandat  d'arrestatiqn,  £mis  contre 
le  4it  John  Frederick  Wood  dans  la  jonrnSd'dn  26  nov.em- 
bre-,  1884,  k  la  poursuite  de  la^ite  banque,' ^'a  itd  mi£i 
entre  les  mains  du  chef  de  po^9e  ^(B  la  ville  de  Brockville 
que  le  soir  du  m6me  jour,  aJo^jgne  le  dit  Wood  6tait  d6jik 
sur  le  territoire  amdricain ;       f|^ 

"  Gonsid^rant  que  la  dite  Boinqne  demanderesse  n'a 
notifi^  la  dite  compagnie  d^fen^lfesse  du  d6tonmement 
susdit  que  le  27  novembre  18^4*,' par  nne  llettre  mise»ce 
jdUJ^14  au  bureau  de  poste  de  Brockville,  et  qui  n'est  par- 
ve*hue  k  I'adresse  de  la  Gompagniewd^fenderesse  que  le  28 
jiovembre  1^4,  alors  que  le  dit  Wood  6tait  depnis  deux 
jours  hors  dos  atteintes  de  la  justice  de  ce  pays  ;     ~~^^~~ 

*^  Gonsid6rant  que  par  scs  dites  n^gociations  tendant  k 
nn  compromis  r6pr6uv6  par  }a.  loi,  ses  d-marches  tardi- 
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imin6diat  k  la  Gompagnie  diftmderesse,  la  dite  Banque 
demanderesse  a  viol6  desiconditions  essentielle*  des  dits  *'°'^ ''"^ 
act«8  de  cautionnemfMit,  et  a  perdu  tout  droit  k  un  recours  ""Tn?!!?*^ 
16gal  en  vettu  d'icenx ; 

"  Maintiont  la  defense,  declare  que  la  Banque  deman- 
deresse  a  forfait  auz  conditions  des  dits  actos  de  caution* 
nement,  savoir :  ceuz  all^uds  dans  la  declaration;  et  res- 
pectivement  en  date  du  ler  jnillet  lB83t  et  dn  11  d6cem- 
bre  1888,  et  renvoie  Taction  avec  dfipens  OQi|tre  la  dit^ 
Banque  demanderesse,  distrains,  dto."  '    ^ 

Action  dismissed.        y 

Abbott,  ^it  Sf  Abbotts,  attorneys  for  plaintiffnj^    - 

/.  C.  HattoH,  Q.  C;,  attorney  for  defendantnf  »     ^• 

8.  Bethune,  Q.  C,  counsel. 

(J.  K.) 


it* 


29d6cembre  1888. 

-JOordm  Mathiku,  J. 

BROUILLET  v.  THE  MONtKEAL  STREET  RAII^ 
WAY  COMPANY. 

Dommuges — Allegations  se  rapportant  au  curactire  eti^la 

-^  eonduite — R&ponse  en  droit. 

i   .  ■  ' 

ivak :— Que  dans  und  action  en  don(imsge  contre  one  compagnie  voitu- 

ridre  pour  expulsion  ill^ale  par  un  conducteur,  toute  alK^ation  dans 

•la  plaidoierie  se  rapportant  au  caracttire  et  &  la  oenduite  do  deman- 

deur  dans  un  autre  temps  ({ue  la  circonstance  eri  question  dans,  la 

cause,  est  6trang(ire  A  la  contestation  et  sera  rejet^  sur  r^ponseen 

>    droit 

Le  19  jnin  1888,  le  d&mandeur  6tant  but  les  chars  nr- 
bains  de  la  ddfenderesse  comme  passager,  en  fnt  violem- 
ment  expuls^  par  le  conducteur. 

De  Ik  Taction  en  dommages  contre  la  compagnie  pour 
1400,  ,M  demandeur  ayant  refu  de  graves  blessnres  et 
ayant  beauconp  sonffert.  ' ^^ 

La  difencTeresse  plaida  que  ce  passager  avait  entnve  fr 
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condactour  dans  Tex^caUon  do  lea  devoirs,  qn'il  l'*vait 
ta(|uin6,  ch»r(;haut  mAmo  k  lui  «nlev«r  les  rAnes  dos  mains ; 
que  inalgr6  l«s  remonlrances  dn  cond^ctenr,  il  persistait 
dans  80S  tracasuwries,  «t  quo  co  dernier  fut  oblig6  de  I'ex- 
pulser  pour  avoir  la  pAix. 

Dans  son  plaidoyor,  le  d6fendeur  avait  fait  I'allftgation 
snivante:  "and  the  sai<l  defendant  further  aver*  that  thfi 
"  said  plaintiff  is  a  troublesome  and  quarrelsome  character 
*'  and  is  in  the  habit  of  creating  such  troubles  as  He  was 
"  guilty  of  on  the  said  occasion." 

Le  demandeur  r6pondit  en  droit  A  cetto  partie  du  plai- 
doypr,  que  cette  allegation  devait  6tre  rejetfee  parce  qu'«lle 
6tait  etrangere  k  la  contestation  li6c,  et  qu'elle  ne  ponvait 
en  aucune  manicru  contribuer  Afaire  maintenir  les  conclu* 
siouB  du  plaidoyer.. 

Ija  Cour  a  maiitonu  cttte  r^pouae  en  droit  par  le  juge- 
ment  snivant  :-^  , 

'*  La  Cour,  etc...*.. 

••  Corisidfirant  que  le  caractere  et  la  conduite  du  deman- 
deur, k  part  d6  la  circonstance  mentionnde  dans  la  d^la- 
ration  en  cette  cause,  ne  peuvent  6tro  mis  en  question,  et 
que  cela  nte  pent  avoir  aucune  influence  sur  la  decision 
du  present  litigo  ;  , 

"  A  maintenu  et  maintient  la  dite  r^ponse  en  droit  du 
dit  deinandenr,  et  a  d6clar6  et  declare  ill^galo  Taliegation 
ci-aprds  mentionni&e  duplaidoyer  de  la  dSfenderesse,  savoir, 
(citation  ci-^ssuk)  avec  d^pens,  distraits,  etc." 

Campbell  Lane,  a^pcat  du  demaqdeux.  /    ^ 

Judah,  Branchaud  ^  Beavset,  avocats  de  la  ddfenderesse. 
(j.  J.  B.) 
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Otram  Papiniau,  J. 

BOD VIEIt  V.  WILLIAM  a/iVi»  CHAGNON. 

Elertion  mun  m/mle—  Qualijicmon — Paiement  des  /axes — Tempt 
de  Id  imalificatum — Nomination. 

Ji'dft:— Qu«rlaqualiflrKtion  9x\gf»  pur  la  |oi  ilea  conaei lion  manidpaiix 
doit  Aim  conHi(l4''r<^i  ail  moment  m<>me  da  aon  Election;  notamment 
nil  caiitliilat  (K'qiialili^  au  moment  de  au  miiio  en  noui,inution  par  l« 
non-paiement  de  aefe  iaxea,  |)eut  Hns  (|ualifl<^  une  lieure  aprda,  lora  da 
Hon  Election  a'il  lea  acquitta  dan^  I'intorvalle,  et  alorfttion  Election 
aera  maintenue.    ' 

Le  10  Janvier  1881.  out  lioa,  dans  la^piRtiroiBiie  do  Ste- 
Th^odosie,  une '  assenibl^e  publique  des  ^lecteurs  d«  la 
nianicipalit6  pour  I'^lectib^  de  deux  conseillers  mnnici- 
panx.  Le  d^fendeur  fat  d/abord  propose  aveo  nn  nomm6 
Larose  ;  mais  deux  antres  ^andidats  ayant  6t6  proposes,  lu 
president  de  I'dlection  iinj,  suivant  la  loi,  un  poll  ponr  la 
votation.  Le  d6fendear  /  et  Larose  lureut  6lu8  par  une 
.  grande  maj(mt6.  /  i       <  \ 

Le  demandenr  prit,  dma  le  mois  de  mars  suiyant,  nn 
bref  de  Quo  Warranto,  a]fl6^uant  les  faits  ci-dessns  ot  en 
ontre,  que  le  dit  d6feud|bur  avait  6t6  illC'galement  mis  en 
nomination  et^^6clar6/  6ln  conaeiller  jnnnicipal  de  la 
dite  paroisse  ;  4|Qe  le  ^it  d6fendear  n'6tait  pasqualifig; 
qu'an  moment  de  sa  i^aise  en  nomination,  et  lors  mdme 
que  la  votation  6tait  cdmmenc^e,  le  d^fendenr  n'avait  pas 
pay6  ses  taxes  et  cotisations  mnnicipales  et  scolajres ; 
qn'ainsi  il  avait  usnrp^  et  nsurpait  la  dite  charge  de  con- 
seiller,  et  que  cette  6|ection  devait  6tre  annul^e  par  !» 
Gonr.  I  . 

Le  d6fendenr,  entr'a|i|reB  plaidoyers,  all6gna  que  quoi- 
qu'il  f&C  vrai  qu'an  molment  de  sa  mis€if|en  nomination,  il 
n'avait  pas  encore  payi  ses  taxes  mnnicipales  et  scolaires, 
n^anmoins,  au  moment  de  son  Election,  il  6tait  d&ment 
qnalifi6,  parce  que  avajnt  d'dtre  6lu,  pendant  I'^lection,  il 
ftvfit  pay6  toutea  ses  rJdevanc^g  mnninipali^  «**  i^fiol^T"*'- 
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Dana  mm  K^ponaM.  le  r«<|ii6r«iit  »ll6flfua  que  non-aunle- 
iii*nt  if  d«r«>ndeur,  lone  4b  ■•  nomioAtj^n.m'^Uit  pi^  t\nm- 
lai*,  mais  qn«  tnhnti  \im  p«nionn<Mi  qui  prj>|K)iiAip»nt  et 
M«"oii,|^ff^!nt  sa  noni illation  n'*t«i«<\»**  iii  Ion  un«n,  ni  Iom 
aatrcwi  qiuiiilii6i>N,  mucuUu  d'ullo  u>yaut  altfn  p«v6  a^ 
Uiea.  I 

Iav  dMmdonr  r6pliqua  quw  ni  lo  roqu^nint,  ni  auraiMi 
•ttlr«  iloi  |M»rHoun«'ii  ii«  w'oppoiiAront  A  aa  nomination,  ol 
qu'il  J  avail  «u  ucquinm^umont. 

La  (/Oiir  a  maiutttuu  lu  l^galiti  do  c«tto  61tictiou  par  lu 
jugemint  luivant :  ^ 

"L*Cour,  6tc f        , 

* 

"  Oonsid^raut  quo  lo  d^fondear  a  pronWs  los  principa- 
loB  allegations  do  sa  d^reniio  ot  qtlMl  ^t  prortvfe  quo  lo 
d6{ondonr  a  feti  K'galomqnt  6lu  consoiller  municipal  do 
la  municipality  do  la  paroiaae  do  Hto-ThtodoBia  on  qnoa- 
*  tion,  dans  la  pr^sonto  cause,  le  dixii^m.o  jouf  do  Janvier 
1681,  et  8p6<;ialcmont  qu'il  6tait  6ligible  k  cette  charge 
"  au  moment  de  ton  iletttion,"  quoiqi^'iLjie  le  fut  pas  au 
commencement  de  I'assemblde  ten^l^ffl^dit  jour  pour  I'd* 
lection  de  deux  mombres  du  conseil -fhnnicipal  de  ladite* 
municipality,  vu  que  sos  taxes  municipales,  ftlors  dchues, 
n'ont  6t6  payees  qu'aprds  le  commencement  de  la  dito 
assemble,  mais  avant  le  moment  de  son  61ection  &  la  dito 
charge  et  avant  qu'il  eut  6t6  "  nomm6  conseiller  "  ; 

"  ponsid^raat  qu'au  moment  ou  lo  d6fendeur  a  6t6  pro- 
pos^H^me  candidat  il  n'a  6t6  fait  antmne  objection  con- 
tre  la  capacity  de  ceux  qui  I'ont  pfopos^,  et  que  la  lo^ 
n'impose  pas  la  peine  de  nnllit6  de  I'iltetion  'pour  le 
ou  ceux  qui  proposent  un  candidat  ijlpiit  pas  pay6  letuQ 
V  taxes  ifu  moment  oii  ils  font  Ir  proposition  sans  pre 
quesrd'obj^ctibn)  et  que  la  Cour  ne  doit  pas  declarer  nne 
nnlli<4ji(>n<](Qela  loi  n'eti  a  pas  d6cr6t6 ; 

|nMiit  qtie  le  d6fendear  n'a  pas  U8urp6  la  dite 
ii^tenu,  en  Torin  de  la  loi,  de  Taccepter 
iefMH^unetide  I'exeroer  sous  peine  d'en- 

laBe^lptt'^ln  demaadear  est  mal 
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tond^tii  (|U<rio  dit  brof  <le  Quo  Wammto  NM*  •ft.-fllfcs.^^y^ 

|OittUQ«  a  AtA  Atiian6  Miia  caiiiH*  «ulHHaiit9  ;  ^^  "l*^ 

**Xi<)our  rM««  ot  annalA  Im  dIt  hrwf  «t  lo  ra«t  k  n^t.     '^'^ 

et  reitv^ie  U  di^innnd«o  da  d«>iiiiui(lMir  mvoc  d^|M-tia  coitrM 

lui,  diHt^AiU,  »to." 

6'. /I.  Cof/M/Ww,  Ivo^tdu  n-quftrant.  *  "" 

OtofHtm,  fUKW^'tmHnMU  Sf  Dvritm,  uvcxaiii  du  tl^i'uii 
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Foreign  Judgment — Action  cn-^ltUntUy  ofrKfendani — Burden 

of  I'roof-^M.  12S20,  (SX},7^Ari.  146.  C.C.P. 

Ilmn:— l.'In  an  action  oh  thSk  exempiij|?aM0n  of  a  foraiRn  judRinant, 
where  the  <lofuiKlatit  |>l«uile(l  "  that  no  Ju«lKin«nt  aa  lat  up  by  plain- 
tiff liaa  ever  been  legally  rondered  agamat  thia  defendant  for  any 
cauae  aet  op  in  tlie  declaration,  nor  lian  any- JudKinont  been  rendered 
againat  hini  aa  alleged  by  plaintUI' " :  thtft  the  burden  of  proof  waa  on 
tlie-plaintiff  to  eHtabliHli  tlie  identity  of  tlie  dofendunt  with  the  per- 
Hon  againat  whom  the  foroi^n  judgment  hud  been  c  btained. 

'io.  That  where  the  defendant  denied,  not  the  opntopta  of  the  eyemplifloa- 
tioif  of  judgment  produced,  but  tliat  he  waa  ttw  person  againat  whom 
(he  judgment  waa  obtMinud,  no  affidavit  waa  itetieaaary. 

Thd  jl^cripUgn  in  Review  Was  by  the  plaintiflT  from  a 
jad|§|Mi[t  of  the  Superior  Oourt,  Montreal  (TascBBKEAU, 
J.),  Apri.H9, 1888,  dismtssing  the  action.  . 

The  judgment  of  the  Court  below  was  in  the  following 

tdrms: —         '^       '■  'S-M\        if.'"  ,'•    •    '■ 

"  La  Oour,  eld.....  *  !*  .    ' 

"  Attendn  que  le  demandenr  jr£clame,  par  son  aotion, 
la  Bomme  de  |222.89.  <iomme  6taait  due  en  fertn  d'un 
jngement  qu'il  ftll'igne  avoir  obteuu  contre  le  d6^endeur 
1ft  7  jnillfit  18i|P,  Hanw  niifl  fianafl  porffte  dftvant  la  OoUT  de 


» 


'■ . 


•r^ 


Ilf; 


I'll 


ill? 


Si-ii. 


i 


fi  t , 


yd 


• 


ii 


i-j 


.# 


vm. 

Bantley^ 
Stoek, 


«k' 


,e.^ 


^    I 


■'>K, 


Comt&  dtt^Comt6  4e  York,. 'prtiyiiM^.  d'Outario,  la  dite 
Bomtne  comprehtot  4206.76,  montant'de  ladette  et  116.18, 
montant  de^frais  taxfes ;  le  demandeur  all6guant  de  plus, 
dans  sa  declaration,  que  la  iite  sonime  de  1221.89  lui  est 
due  pour,  marchandises  ; , ' 

.  **  Attendu  .que  le  demandeur  a  amende  sa  declaration, 
en  y  ajoutant  que  la  dite  somme  de  |221.89  lui  est  aussi 
due  pour  le  montant  d'un  billet  promissoire  de  |150, 
signe  par  le  d6fendeur^ij  faiveur  du  demandeur,  h  Toron- 
to, le  15  dficembre  1880,  payable  a  ciffq  mois  de  date,  et 
portant  intdrSt  4.  huit  pour  cent ; 

"Attendu  que  ledefendeur  a  plaid6  en  substance 
qu'aucun  jugement  n'a  ^t6  rendu  contre  lui,  tel  qu'all6- 
gu6.;  qu'il  n'a  pas  6t6  assignfi  dans  la  dite  cause  devant 
la  dite  Oour  du  Comt6  de  York,  et  que  le 'billet  .sus-men- 
tionne  est  prespril  ^,  '  /- 

"  Gonsid^rant  que  le  dit  demandeur  n'a  pas  prouv6  que 
feWesent  defendeur  fut  celul  coutre  lequel  le  susdit  juge- 
me|t  a  6te  rendu,  ni  que  le  billet  qu'il  dit  avoir  ffiit  la 
bks®  du  dit  jugement  fut  le  mfime  que  le  billet  mentionne 
d»ns^8^  dite  declaration  amendee ;  * 
,  "  ConsidSrant  qu'il  appert  a  la  face  du  dit  billet  qu'il 
^iait  present  terjs  de  I'lustitution  de  la  pre^ente  action  ; 
"  "  Maintient  les^defenses  et  deboute  le^demandeur  de 
son  action  avec  depens  distraits,  etc." 


The  plaintiff  submitted  in  Be>dew  :—  . 
"^^The  Court  below  dismissed  plaintiff's  action  on  the 
gr(^nd  that  there  was  no  proof  that  the  defendant  was 
the  defendant  against  whom  judgment  had  been  rendered 
in  the  County  Court  of  York,  .and  because  there  was  no 
proof  that  the  promissory  note  formed  the  basis  of  that 
judgment.         • 

It  is  submitted  that  the  following  question  put  to  de^ 

fendapt,  and  the  answer,  sniBiciently  establish  identity  :— 

•  Q.  Are  you  not  aware  thj^  a  jndgment  has  been  ^en- 

JV  dered  against  yon  ?  A.  Not  until  this  actio^  was  takekl 

The  plaintiff  submits  that  no  proof  of  identity  is  neces^' 

sary  in  this  case  for  the  following  reasons :—        * 
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1.  There  is  no  specific  denial  by  defendant  that  he  is 
the  defendant  mentioned  in  the  foreign  judgment. 

2.  Art.  12^0,  O.C.,  refers  to  "Exemplifications  of  any 
"  judgment  or  other  judicial  proceeding  of  any  Oourt  out 
"  of  Lower  Canada,  under  the' seal  of  such  Oourt,  or  under 
"  the  signature  of  the  officer  having  the  legal  custody  of 
"  the  record  of  such  judgment  or  other  judicial  proceed- 
"  ings."  The  last  paragraph  or  section  of  Art.  1220,  en- 
acts that  "  the  truth  of  the  exemplification,  etc.,  may  be 
"  denied  and  proof  thereof  be  required  in  the  manner 
••  provided  in  the  Code  of  Civil  Procedure."  The  article 
of  t|ie  Code  of  Procedure  referred  to  is  Art.  145,  which 
provides  that  "  the  denial  of  any  document  specified  in 
"  ^ri.  1220  C.C.  must  be  accompanied  by  the  giving  of 
"  security  for  the  costs  of  the  commission  required  to  ob- 
"  tain  the  proof  of  such  documelit." 

3.  Art.  145  C.C.P.  classes  exemplifications  of  judgments 
with  promissory  notes,  bills  of  exchange,  private  writings, 
and  other  documents  of  quasi  authentic  character.  Now, 
in  actions  based  upon  such  doiQuments,  ^roof  of  identity- 
is  never  required  unless  there  'is  a  denial  in  the  manner 
and  form  laid  down  by  the  Code. 

The  phiintiff  also  urges  that  the  Ontario  judgment  in- 
terrupts pre^^ptiou  ; — vide  Almour  Sf  Harris,  M.L.B.,  2 
Q.B.  489.  In  tW^resent  c^e  the  defendant  asked  for 
the  particulars  npou^which  the  judgment  was  based;  in 
accordance  with  that  demand  the  promissory  note  was 
produced,  and  defendant  iTccepted  it  as  forming  the  basis 
of  the  judgment ;  no  other  proof  was  therefore  necessary 
by  plaiutifi*.  , 
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The  defendant's  counsel  cited  Map  v.  Ritchie,  16  L.O.  J. 
81,  :that  effect  can  only  be  g^ven  to  foreign  jtidgments 
when  they  are  good  on  thd  face  of  them,  i.e.,  the  exempli- 
fication must  show  cause  of  actionlor  that  defendant  was 
regularly  summoned  and  condeufined.  .  Nothing  of  this 
appeared  in  the  exemplification  sued  on  herein.  Also, 
Stacey  v.  Beaudin,  9  Leg.  News,  368,  decided  by  Mr.  Jus- 
Voi»  IV,  a  G    "  -  25 
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*"*•       tice  Wurtele,  in  1886,  in  which  the  question  is  fully  dis- 
Bentity     cussed.    The  defendant*  proved  that  he  had  been  domi- 
ciled here  for  more  than  five  years.  ' 


Johnson,  J.  (im  Revieiff) : — 

The  action  was  brought  upon  aJ^dgment  in  Ontario  of 
the  tth  July,  1886,  a;nd  the  plaintm  alleged'  besides  that 
the  debt  had  been  incurred  for  goods  sold  and  delivered, 
and^he  amended  his  declaration  to  add  a  note  of  hand  for 
the  same  debt,  or  part  of  it.  — 

The  defendant's  pleas  denied  the  rendering  of  the  judg- 
ment, and  the  existence  of  any  debt,  ^nd  as  to  the  note 
set  up  prescription.  The  defendant  further  alleged  that 
at  the  time  of  the  alleged  suit  and  judgment,  he  had  not 
been  in  Ontario,  but  lived  in  Lower  Canada. 

The  plaintiflf  answered  that  the  judgment  was  regular- 
ly rendered  and  valid ;  and  as  to  the  note,  that  the  judg- 
ment was  partly  based  upon  it,  and  became  the  title  of 
the  debt,  which  settled  the  question  of  prescription. 

The  judgment  dismissed  the  action  because  there  was 
no  {ffoof  of  the  main  allegation  of  the  plaintiff,  viz.,  that 
the  document  produced  applied  to  the  person  sued  here  ; 
and  there  certainly  is  no  proof  to  show  that  he  was,  unless 
it  be,  as  the  plaintiff  contends  it  is,  in  the  answers  of  the 
party  himself  when  called  as  a  witness.  Tw6  of  his  an- 
swers are  quoted  to  show  that  he  really  admitted  he  was 
the  right  man ;  but  the  whole  of  what  he  says  on  that 
sub^eqt  must  be  taken  fairly ;  and  I  think  it  shows  the 
very  reverse.  Of  course  he  cou|d  not  prove  anything  for 
himself ;  b^tL  it  is  equally  partbf  the  plaintiff's  case  to 
prove  the  identity  of  the  defendant,  and  he  chooses  to  call 
him  for  that  purpose,  and  fails. 

The  plaintiff  urges  against  this  vvant  of  proof  of  ideiiti- 
ty  as  a  valid  ground  for  dismissing  the  action,  that  the 
defendant  never  expressly  denied  it.  In  his  last  plea, 
hoWevery  he  expressly  denied  that  he  had  ever  been  sum- 
monM  ii^  Ontario  (and  there  could  hardly  be  a  judgment 
without  it)  in  any  case  between  plaintiff  and  himself; 
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and  he  farther  did  the  same  thing  in  these  express  words : 
"  That  no  judgment  as  set  up  by  plaintiff  has  ever  been 
"  legally  rendeiejd  against  this  defendant  for  any  cause  set 
"  up  in  said  declaration,  nor  has  any  Judgment  been  ren- 
"  dered  against  him  as  alleged  by  plaintiff."  I  do  not 
think  we  need  a  more  express  denial  than  that,\tn  the 
teeth  of  the  daily  practice — in  my  often  expressed  pinion 
quite  wrong — of  putting  plaintiffs  to  proof  of  everything 
alleged,  where  it  is  not  even  denied  at  all  except  in  the 
most  general  way.  So,  as  far  as  proof  goes,  it  fails  ;  and 
as  far  as  express  denial  goes,  it  is  tjxpressly  denied  in  the 
plea,  and  under  oath  as  a  witness./ 

But  the  i^ntiff  further  argued  that  the  article  1220  of 
the  GiYil^^fPl^,  and  Art.  145  of  the  Code  of  Procedure,  to 
whicli^j^l^l^rs  as  to  the  mode  of  proof,  where  the  truth 
of  the  Isb^tf^ts  of  the  exemplification  is  denied,  disposed 
of  the  point  jof  identity,  not  only  because  the  defendant 
had  failed  to  deny  it  in  an  express  manner,  which  I  have 
already  noticed ;  but  also  because  he  did  not  make  affida- 
' vit  t<|>^bis  express  denial  as  required  where  the  truth  of 
the  co^ents  of  instruments  is  attacked.  I  fear  there  is 
confusion  here.  The  defendant  never  denied  the  truth  of 
the  .contents  of  this  document  at  all;  he  merely  said  he 
was  not  the  person  there  mentioned ;  and  the  document 
itself  certainly  does  not  say  that  he  is  ;  it  is  only  the  plain- 
tiff in  his  declaration  who  ^ays  that,  and  who.,  has  to 
prove  it.  The  document  only  said  there  was  a  judgment 
against  one  Geo.  B.  Stock  in  favor  of  L.  Bentley.  The  de- 
fendant says :  "  All  right,  but  I  am  not  the  man ;  no 
"judgment  was  ever  rendered  against  me;  I  was  not 
"  there  at  the  time."  And  when  the  plaintiff,  asks  him 
the  same  thing  on  his  oath,  he  swears  to  it.  The  law- 
would  have  required  an  affidavit  if  the  defendant  had 
denied  that  what  was  stated  in  the  judgment  was 
true ;  but  he  does  nothing  of  the  kind ;  he  says  it  may  he  all 
true ;  but  it  does  not  touch  him — a  question  quite  outside 
of  the  contents  of  the  paper  itself.  There  is  a  discrepancy 
between  the  judgment  alleged,  and  that  which  is  pro- 
duced.   The  one  alleged  was  of  the  Tfh  July,  1886,  the 
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one  produc^O^  of  the  7th  January,  1887.  That  may  be 
a  mere  error  ;  bat  the  suliiBtantial  omission  to  prove  the 
identity  of  the  defendant  with  the  person  against  whom 
judgment  went  in  Ontario  is  fatal  to  the  case. 

Judgment  confirmed. 
Mactnaster,  Hutchinson,  Weir  Sf  Maclennan,  attorneys  for 
plaii)tiff. 

Burroughs  Sf  Burroughs,  attorneys,  for  defendant., 
(J.  K.)- 


October  17,  1888.' 


Coram  Johnson,  J. 

HERON  V.  HARTFORD  INSURANCE  COt 

Insurance,  Fire — Appraisement  of  loss — Award  final — Division 

of  loss. 

Held:— 1.  Where,  after  the  fire,  the  parties  agree  to  an  appraiaement 
of  the  loss  (for  which  liability  is  admitted),  the  awainl  is  final  and 
conclusive  as  to  the  extent  of  the  lotm  sustained  by  the  insured. 

2.  Where,  by  a  condition  of  the  policy,  the  insurers  are  in  no  case  to  be 
liable  for  any  greater  proportion  of  the  loss  than  the  amount  insured 
by  thete  bears  to  the  total  insurance  on  the  property,  they  are  entitled 
to  have  the  claim  reduced  in  accordance  with  such  clause,  though  ihe 
other  insurance  lie  still  unpaid,  and  a  contestation  in  relation  thereto 
be  still  pending.         '  ^-^ 

j€^SON,  J. : —   -  ./ 

One  Racine  sold  to  plaintifi*  a  lot  of  land  and  a  building 
upon  it,  by  deed  of  27th  November,  1886 ;  and  on  the 
same  day  the  defendants  insured  it  in  favor  of  plaintiff. 
On  thie  7th  January  following,  the  building  insured  was 
destroyed  by  fire ;  and  th^  plaintiff  alleges  that  she  con- 
formed in  all  respects  tp  the  conditions  of  the  policy,  and 
gave  notice  of  the  loss  with  the  proofs  and  statements  re- 
^ quired ;  but  the  defendants  neglecting  to  pay,  she  made 
k formal  demand  and  protest  on  the  6th  November,  1887,. 
for  the  amount  and  air  damages ;  and  she  ccMicludes  for 
the  payment  of  the  full  amount,  11,200. 
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The  plea  admits  the  execution  of  the  policy,  and  the 
destruction  by  fire  of  the  thing  insured;  but  alleges  an 
agreoitnent  to  appraise  and  «valnate  the  loss,  which  ap- 
praisement took  place  and  resulted  in  finding  the  amount 
to  be  |1,750.  The  defendants  then  allege  a  previous  in- 
surance for  $1,200  to  the  knowledge,  and  for  the  benefit 
of  the  plaintiff,  in  consequence  of  which,  under  an6ther 
condition  of  the  policy,  the  defendants  were  only  to  be-^- 
liable  for  the  actual  damage  to,  or  the  cash  value  of,  the  . 
property  at  the  time  of  the  fire,  and  in  no  case  for  any 
greater  proportion  of  the  loss  than  the  amount  insured 
should  bear  to  the  whole  sum  insured  on  t^e  property. 
This  last  insurantce  had  been  effected  by  Racine  in  favor 
of  one  Harris  as  a  security  for  $1,000,  balance  of  the  price 
due  to  him  as  vendor  of  the  same  property  to  ^ftacine, 
which  was  assumed  by  the  plaintiff  when  she  acquired 
the  property ;  and  therefore,  as  it  is  contended,  the  defen- 
dants are  only  liable  for  the  half  of  the  amount  found  by 
the  appraisers,  which  they  offer  with  their  plea,  and  say 
they  offered  before  the  action  was  brought,  but  that 
plaintiff  reifused  to  take  it. 

The  plaintiff  puts  in  a  special  answer  to  this,  and  con- 
tends that  the  award  of  the  appraisers  is  of  no  effect,  their 
proceedings  not  having  been  conducted  with  the  technical 
formalities  required  by  the  code  of  procedure  in  cases  of 
arbitration.  That  the  value  was  $2,000,  and  the  plaintiff 
has  not  benefited  by  any  other  insurance. 

At  the  trial  before  me  it  was  sought  by  the  plaintiff  to 
prove  by  witnesses  the  extent  of  the  loss ;  but  I  overruled 
the  evidence  on  the  ground  that  the  award  was  conclu- 
sive by  ihb  consent  of  the  parties.  The  case  of  ScoU  v. 
77i«  Phimix  Insurance  Co.  (Stuart's  Rep.  152)  was  cited  to 
support  the  contention  of  the  plaiqtiff;  but  I  held,  and 
hold  now,  that  Hhat  case  only  goes  the  length  of  saying 
that  where  there  is  a  condition  in  a  policy  that  disputes 
shall  be  referred  to  arbitration,  the  Courts  are  not. ousted 
of  their  jurisdiction.  I  agi^ed  to  that,  and  do  so  now ; 
but  1  say  that  no  condition  for  arbitration  existed ;  and  the 
agreement  contemplated  not  an  arbitration,  a  term  which, 
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nnlesa  it  is  expressly  limited  to  loss  involves  the  question 
of  liability ;  but  simply  an  appraisement  of  a  loss  for 
which  liability  was  admitted  as  soon  as  it  could  be  ad- 
justed.  The  proof  of  the  facts  sot  forth  in  the  plea  is  com- 
plete ;  and  on  the  question  of  liability  for  the  amount  of 
the  loss,  I  maintain  the  defendants'  pretension.  But  they 
offer  no  costs  ;  and  there  never  was  any  offer  before  action 
'  of  the  amount  admitted  to  be  due.  The  defendants  wanted 
to  wait  for  the  decision  of  the  other  case,  which  had  been 
brought  in  the  name  of  Harris,  and  the  plaintiff  was  afraid 
of  the  expiration  of  the  :.y^r,  which  would  bar  his  action ; 
and  between  them  both,  thongh  there  was  a  readiness  on 
one  side  to  pay  and  on  the  other  to  take,  with  conditions 
which  neither  would  make--the  defendants  would  not 
waiv^  their  right  to  avail  themselves  of  the  limitation  of 
the  action,  and  the  plaintiff  would  not  wait  for  her  money 
till  judgment  in  the  othef  case.  Thus  there  was  no"  ten- 
der, and  no  refusal,  and  the  costs,  and  the  interest  since 
the  award,  are  due. 

Judgment  for  amount  deposited  in  Court,  and  the  costs,' 
and  interest  since  the  date  of  the  award.  <  .\ 

The  judgment  is  as  follows:—  <!> 

"  The  Court,  etc * 

,"  Considering  that  the  plaintiff.  Dame  Mary  Scott  Heion, 

'sues  for  $1,200,  amount  of  a  policy  of  insurance  effected 

by  the  parties  upon, a  building  acquired  by  plaintiff  on 

the  27th  November,  1886,  from  one  Racine — the'  said 

policy  being  of  the  same  date  ; 

"  Considering  that  the  defendants  admit  the  execi^tion 
of  the  said  policy,  and  the  destruction  as  alleged  of  the 
building  insthred ;  but  they  allege  an  agreement  to  ap- 
praise and  value  the  extent  of  the  loss,  which  appraise- 
ment took  place,  and  resulted  in  fixing  the  amount  of  the 
loss  at  $1,750 ; 

"And  considering  that  the  defendants  further  allege  a 
previous  insurance  for  a  like  sum  of  1 1,200  to  the 
knowledg[e  and  for  the  |>enefit  of  the  plaintiff;  in  conse-. 
quence  of  which,  under  another  condition  of  the  policy, 
t^e  defendants  were  only  to  be  liable  for  the  actual 
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damage  to,  or  the  cash  value  of,  the  property  at  the  titnu 
of  the  fire,  and  in  no  case  for  any  greater  proportion  of  the 
loss  than  thfe  amount  insured  should  bear  to  the  whole 
sum  insured  on  the  property ; 

"  Gon/iiderjng  that  it  is  proved  that  the  said  other  insu- 
rance ha^'been  effected  by  the  said  Racine  in  favor  of  one 
'Harris  as  security  for  $1,000,  balance  of  the  price  due  to 
the  latter  as  vendor  of  the  same  property  to  Racine,  and 
which  was  assumed  by  the  plaintiff  when  she  acquired 
the  said  property  ;  j< 

"Considering  that  the  defendants  plead,  an^  contend 
under  the  facts  alleged  in  their  plea,  that^they  are 
only  liable  for  one-half  of  the  said  amount  found  and 
appraised  as  aforesaid,  which  they  allege  they  offered 
before  action  brought,  and  which  they  deposit  with  their 
plea;  '•■' 

"  Oonsidering  that  the  plaintiff,  by  special  answer, 
alleges  that  the  said  award  and  appraisement  is  of  no 
effect,  m  not  having  been  accompauiid  by  the  formalities 
.required  by  the  Code  of  Procedure  in  cases  of  arbitration : 
and  denies  that  she  has  benefited  by  the  other  said  insu- 
rance; and  also  alleges  that  the  value  of  the  loss  was 
12,000 ; 

"Considering  that  the  plaintiff  has  adduced  no  legal 
evidence  to  support  the  allegations  of  her  special  an- 
swer; .    J-      .',^     ■  ■•.   ■ 

'"ConsideHng  that  th(^-j^id>&pecial   -answer  is  also 
unfounded  in  law  ;  \     . 

"  Considering,  therefore,  that  the  defendants'  plea  is 
supported  by  the«i>roof  to  the  extent  that  the  ainount  de- 
posited therewith  h  the  whole  amount  of  the  debt  which 
they  are  liable  for  under  the  contract  of  insurance  between 
the  said  parties ;  ^  ^ 

"  Considering,  however,  that  there  is  no  proof  of  an  offer 
sufficient  in  law  before.action  brought ;  and  that  the  de- 
posit does  not  cover  the  costs  of  this  action,  nor  interest 
on  the  amount  acknowledged  to  be  due ;  doth  maintain 
the  said  plea  of  the  defendants  to  the  extent  of  the 
amount  of  loss ;  but  doth  condemn  them  to  pay,  besides. 
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the  plaintiff 'h  costH,  dutraits,  etc.,  and  interest  from  the  28th 
of  January,  1887,  date  of  the  laid  award.'* 

C.  H.  Stephens,  sXiornQj  for  plaintiff 

Duhamet,  RainvUte  Sf  Marceau,  attorneys  for  defendants. 
(J.K.)  ^ 


[In  Revibw.) 


.October  81,  1888. 


Coram  Johnson,  Tasoherbau,  Mathikq,  JJ. 


ANDREWS  BT  VIB  V.  WULFF. 
Costs — Art.  478,  CC.P.-^Discretion  as  to  Costs — Review. 

Hklp  : — That  where  no  principle  of  law  is  involved,  the  Court  of  Review 
will  not  interfere  with  the  diHcretion  as  to  costs  exercised  by  the  Court 
below  under  Art  478,  C.CP. ;  and  it  is  not  necessary  that  the  jndK- 
mentof  the  Court  below  Hhould  set  forth  the  "npecial  reasons"  for 
which  the  losing  party  is  exempted  from  the  paymentof  costs. 

The  inscription  in  Review  was  by  the  defendani  on  a 
judgment  of  the  Superior  Court,  Montreal  (Dohebty,  J.), 
April  21,  1888,  quashing  a  capias.  The  judgment  was  in 
these  te^ms: — 

"  Considering  that  d^fi^pdant  has  established  *tbe  mate- 
rial allegations  of  his  petition,  and  that  he  did  not  secrete, 
and  had  no  projietty,  goods  or  effects  to  secrete  at  and 
before  his  arrest  in  this  cause,  and  tha£  plaintiffs  have 
failed  to  prove  the  contrary ; 

"  Doth  maintain  the  said  petition,  and  quash  and  annul 
the  capias  and  arrest  made  of  defendant  thereunder ;  but 
considering  the  circumstances  as  proved,  doth  so  quash 
said  capias  and  discharge  defendant  without  costs." 

It  was  submitted  u^  the  part  of  the  defendant  that  he 
should  have  be^ii  awarded  costs.  The,  witnesses  were 
not  heard  fh  the  presence  of  the  Judge  who  pronounced 
the  judgment,  so  that  this  Court  was  in  the  same  position 
as  the  Court  below  in  respect  of  the  appreciation  of  the 
testimony. 


SUPERIOR  OOVRT. 


89S 


from  the  28th 


r  defendants. 


Johnson,  J.  (in  Review) : — 

The  defendant  was  capiased,  and  petitioned  for  his  liber- 
ation on.  the  ground  of  the  affidavit  which  charged  him 
with  secreting,  being  untrne.  He  succeeded  in  proving 
his  petition,  and  it  was  held  that  the  affidavit  on  which 
process  issued  was  unfounded,  and  the  defendant  was 
liberated ;  but  though  his  petition  was  granted,  he  got  no 
costs  against  the  plaintiff ;  and  he  now  inscribes  the  part 
of  the  case  which  had  the  effect  of  making  him  pay  his 
own  costs.  This  statement  of  the  matter  would,  of  course, 
have  justified  the  Gourt  below  in  giving  the  defendant 
his  costs  against  the  plaintiff,  unless  there  were  reasons 
for  not  doing  so ;  for  the  general  rule  is  (Art.  478  0.  F.) 
that  the  losing  party  pays  costs.  The  modification  of  that 
rule  is  foui^d  in  thd  same  Article  in  these  words :  "Unless 
"  for  special  /i^easons  the  Oourt  thinks  proper  to  reduce 
"  them,  or  compeinsate  them,  or  orders  otherwise."  The 
Oourt  then  can  order  otherwise,  and  it  has  done  so.  The 
special  reasons  required  by  the  law  for  the  exercise  of  the 
power  were  found  in  the  circumstances  of  the  case.  Ifiee 
no  right  in  this  Gourt  to  require  a  statement  of  what  those 
reasons  were  ;  on  the  contrary,  such  a  right  would  sup- 
pose on  our  part  the  existence  of  a  counter  discretion, 
which  of  course  would  be  incompatible  with  the  power 
given  to  the  judge  below.  We  have  always  declined  to 
interfere  with  mere  questions  of  costs  not  involving  any 
principle  of  law.  .  Here  we  see  only  the  exeircise  of  a  dis- 
cretionary power  depending  on  circumstances  of  which 
we  are  not  the  judges — as  to  whether  it  was  well  or  ill 
exercised. 

Judgment  confirmed. 

Lacoste,  Biiaillon,  Brossem  8f  Lajoie,  attorneys  for  plaintiff. 

PagnudOy  Taillcm  Sf  Bonin,  attorneys  for  defendant. 
(J-  K.)  . 
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NoTflrtiber  80, 1888. 
Coram  Johnhdn,  J. 


"LAMBB  iw  QUAi, 
ComnurcKil  O>rporntiona— 


LLAN  RT  AL. 


-46  Vic.  (Q.)  e.  22. 

HiiJ>  :--1"Jiat  tho  Act  45  Vict  (q.)  ch,  applioB  only  to  commercial  coK 
porntionn;  and  thiit  (mrmma  iWiiio<-iat«Nl  na  ut;4l«rwrit«ra,  hut  hot 
IncorpiirHUMl,  aronotHnbto<-tt(ij.he  tnxoa  impoaetl  by  the  8t«tii{fl  In 
qiiMtion.  X  "«. 

Johnson,  J : —  '      , 


This  la  an  action  by  tho  Collator  of  Provincial  Rnvenne 
on  behalf  ot  the  Crown,  to  recover  from  tho  gonllemen 
named  in  tho  writ,  jointly  and  severally,  three  years'  tax 
at  $400  a  year  for  their  business,  and '$100  a  y<Jar  tax  on 
their  offlco'or  place  of  bui^iness  here.  They  are  alleged  to 
be  associated  together  undc^r  the  name  of  the  Cattle  Ex- 
port Lloyds  of  Canada,  and  to  hie  an  insufance  company, 
and  as  such  subject  to  the  tax  imposed  on  in^uram^k^bm- 
panies  by  the  Act  45  Vic,  c.  22,  (Quebec.)  '^- J . 

They  plead  that  they  are  not  an  insurance'  company, 
but  only  agreed  together  to  be  underwriters  each  for  him- 
self and  for  his  own  share,  and  were  neither  incorporated, -^^ 
nor  formed,  nor  acted  as  a  company ;  and.  tliat  the  Act 
does  not  apply  to  them,  nor  to  atay  association  of  private 
individuals  unincorporated. 

There  are  two  questions :  1st,  Does  the  Act  extend  be- 
yond commercial  corporations  ?  2nd,  If  it  does,  and  if  the 
members  of  unincorporated  companies  or  partnerships  are 
jointly  and  severally  liable  for  the  tax,  is  this  an  insurance 
company  in  which  the  defendants  are  partners ;  or  are 
they  only  underwriters  agreeing  each  severally  to  pay  so 
much  in  the  event  of  loss  insured  against  ? 

The  Act  is  intituled  "An  Act  to  impose  certain  direct 
"  taxes  5u  certain  commercial  corporations."  So  far  as  the 
title  goes,  therefore,  there  is  nothing  to  indicate  any  inten- 
tion to  go  beyond  (^nStnercial  corporations  ;  but  of  course 
we  nMMt  Jook  at  tiii*^  language  of  the  Act  itself. 


RTTPRRTOn 


yfwt. 


m 


The  terms  of  the  flnit  Rectiotk  of  th<t  Act  doMigiiAte  wi 
■abject  to  tazntion  every  bank,  ^very  iniaranoe  company 

'accepting  riakH  ai^  IranNacting  the  bnaineNa  of  iniiurnnco 
in  thia  province,  every  incorporiit«d  company  carrying  on 
any  labor,  bade  or  bnaineaii  in  i  hfa  pj^'ince,  every  incor- 
porated loan  company,  every  i|lti(^orporated  navigation  com* 
pany,  every  telegraph  (*ompany,  every  telephone  company, 
every  tramway  company,  and  every  railway  company  ; 
and  at'tur  naming  them  all,  aome  qualifl«>d  by  the  word 
incorporated,  niid  some  nojl^^ihe  section  nayn  finally  that 
all  the  bodies  mentioned '/' shlUl  annually  pay  the  several 

.  "  tazea  mentioned  and  at>ecified  in  Hectiou  8  of  this  Act, 
"which  taxes  are  hereby  imposed  npon  eachof  snch  com- 
"mercial  corporations  respectively."    The  final  words  of 

„  this  section  expressly  iq^pose  the  tax  on  commercial  cor- 
porations, and  do  not  go  beyond  that. 

Section  8  is :  "  The  annual  taxes  imposed  npoii  and  pay- 
"ablo  by  the  commerciaLcorporationH  mentioned  and  spe- 
"cified  in  aeclion  1  of  this  Act  shall  be  as  follows  :  "  and 

'  proceeds  to  name  the  bodies  to  be  taxed,  with  the  amonnt 
in  each  case ;  and  they  include  all  those  ifientioned  in 
the  first  sectipn  which  gives  authority  to  tax  commercial 

-corporations  only.      It  seems,   therefore,  irresistibly   to 

*„ ensue  that  if  there  are  any  bodies  mentioned  in  section  1 
that  are  not-  t^ommercial  corporations,  they  are  not  taxed 
at  all.  Any  seeming  ambiguity,  therefore,  arising  from 
the  mere  ^ords  descriptive  of  the  bodies  enumerated  in 
the  section  entirely  disappears  on  reading  the  concluding 
^ords  of  it,  which  expressly  state  that  the  taxes  after- 
wards mentioned  in  section  8  are  imposed  "  on  such  com- 
"  mercial  corporations,"  referring  necessarily  to  the  bodies 
previously  enumerated.  But  apart  from  intention  as  dedu- 
cible  I'rom  the  title  of  the  Act,  and  apart  from  the  eti'ect  of 
the  different  provisions  taken  together,  I  have  looked  at 
the  debates  in  the  House  at  the  time  of  passing  the  Act ; 
and  I  find  beyond  doubt  what  was  the  intention  of  the 
legislature.  .  I  am  aware  that  writers  on  the  interpreta- 
tion of  statutes  say,  quite  rightly,  that  in  such  cases  the 
question  is  not  what  the  legislature  me<mt,  bat  what  its 
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'•Mga»g"  in«aiii.  Th«  nii>«iiiiig  of  it*  Unjruage,  how 
eTOf,  being  M«»rUiiied  from  th«  context  of  th«  Act  itaelf, 
I  hjivo  twit  additioiml  NatiHt'iu^tioii  I'rom  rHt'orriiig  to  tho 
debtttoi,  (Quo.  log.  doL,  IHMl',  pp    ld67  and  I4H1.) 

Th«  iiH;pnd  qui>Hlioii,  of  m>uriio,  n*M>d  not  Fmi  diMouMod. 
Aa  long  OM  tho  dofondniit«  aro  not  ovon  allf^gt^d  to  bo  a 
corporation,  th«jr  am  ruaoh^d'by  thu  A^ :  and  wh«tov«r 
«Uo  th«y  may  Imj  ia  pttrfoutly  immaterial.  -^ 

Tho  judgment  ii  aa  followa :  /    ' 

"  Th«  Court,  wtc. 

"  OonsidtTing  that  th«  pr»»B»>n(  action  iir  brought  by  >h« 
Collector  of  Provincial  Rovcnuo  on  b«'half  oLthe  CroWo. 
ton-cover  from  lh«  dofendanta,  jointly  and  aflvorally,  throw 
yt'ara'  principal  tax  at  i>4()0  »  y«ar,  for  thi^r  buainoHs,  and 
at  $100  a  yoar  for  thoir  placo  of  buainoHH,  and  thoy  arn  by 
the  declaration  ullcgod  to  b«»  masot^iatod  together  nudur 
the  name  of  the  "Cattle  Exjwrt  LloydH  of  Canada,"  and 
to  be  an  inaurance  company,  und  aa  Nuch  aubject'to  t^e 
tax  impo8<;d  on  inaurunce  compauiea  by  the  Act,  45  Vict, 
ch.  22  (Q.) ;  . 

"  Considering  that  the  defendtiuta  pleud  that  they  are 
not  aa  insurance  company,  ond  that  the  Act  only  appliea 
to, incorporated  companieH,  and  that  they  are  neither  in- 
corporated, nor  formed,  nor  acted  aa  a  company,  b|Ut  were 
merely  individual  underwrfiera,  each  agreeing;  to  be 
liable  for  loaa  for  his  own  share  only ; 

"  Considering  that  the  aa^  Act  doea  not  apply  to  nor 
impoae  the  tax  on  any  but  commercial  corporations,  and 
that  the  defendanta  are  not  alleged  to  be  such  ; 

"  Doth  maintain  defendanta'  pleas,  and  doth  diamiss 
plaintifl[*s  action ;  and  the  Court  doth  fi^rther  recommend 
that  defendanta  d6  geV  their  costH  from  th«'  Honorable'the 
Treasurer  for  the  Province  of  Quebec." . 

Action  dismissed. 

C.  Beausoleil,  attorney  for.plaintiff. 

il6^/s  4*  ^""'V^'^  attoilieyH  for  defendants. 

w.  (J.K.)  .,..■;  -  . 
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:  MA^tdllKlKURl*:   V   TIIK/ ONTAIUO  AND    QIJEBKO 

RAILWAY  CO. 

RiUlwny — Ikmagtt  tuttaineU  by  reanon  of  the  railuHtjf — Limi- 
tatUm  of  nction-^A^  Vice,  tf.  «.  27  ;  2  it!  U.  eh.  100.  «.  27. 

Hblo:— Tbat  injury  miaUinwl  by  a  workiii«n  mnployod  in  Ui«  (xmatruo- 
tkiin  of  •  r»ilw*y,  while  Iwing  moved  on  »  gnvel  itmin,  ia  Injury  au*- 
talnod  ;'  by  r«a«nn  of  tha  railway,"  iCncI  tlie  action  for  intl«ninlty  la 
l>t«a«rlbwl  by  alx  moiiUia  under  42  VU;.  c  9.  a.  37 ;  2  B.  li  (Can.)  eb. 
100,  a.  27.  .        , 

I  '' 

The  plafntiff  was  a^'omployoo  of  the  dofondunta  daring 
>the  con8tn}.ctiou  oF>tho  road,  and  was,  at  the  time  of  the 
accident,  riding  on  a  loaded  ballaai  train.  He  and  hia 
fellow  workmen  had  btum  loadiifg  a  train  at  a  ballaHt  pit, 
and  were  being  carried  t'u  the  point  where  the  aand  wm 
to  be  damped.  / 

The  tradnr  w*b  derailed^at  a  farm  crossing,  ^hich,  ac- 
cording to  plaintiff's  theory,  was  the  result  of  moving  at 
too  great  a  speed  in  the  i^nbalUsted  coodition  of  the  road. 
The  defendants,  on  the  otUer  hand,  contended  that  the 
sand  which  had  been  nnloaded  as  ballast  at  this  farm 
crossing  on  the  previoos  day,  had  bean  drawn  to  the 
track  by  n^uBsing  teams,  and  had  become  packed  with 
snow  bet^kfiA  th^'  rails  an4  the  planks,  and  as  it  had 
rained  duriiag  th^  night  before  this  accident  and  had  then 
frozen  hard,U  hardj  surface  had  been  created,  which  pre- 
vented the  flange  of  the  wheels  from  gripping  the  rails. 

The  defunjlants,  among  other  things,  invoked  the  pre- 
scription of  six  months  under  the  Railway  Act.     ^ 

Johnson,  J.: —  '       m- 

In  this  case  I  have  no  opinion  to  express  npon  the 

merits.  The  only  question  is  whether  the  six  months'  limi- 
1  tation  provided  by  the  Railway  Act,  42  Vic.,^  c.  9,  sec.  27, 

apfplies.    Under  some  old  statutes,  applying  to  particular 
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;  railways,  the  law  on  this  subject  was  different  from  what 
it  is  now.    Thus  in  the  8  Vic,  c.  25,  Which  was  an  Act 
to  incorporate  the,  St.  Lawrence  &  Atlantic  Railway  Com- 
pany, the  40th  section  limited  to  six  months  "  any  action 
"  or  'snit  againsljL  any  person  dr  persons  for  anything  done 
"  or  to  be  done  in  pursuance  of  this  Act,"  and  it  was  hel^ 
in  Maraj^ll  v.'Vie  Grand  Trunk  Railway  Co.  (1  L.  0.  J.  6), 
-that  the  limitation  did  UQt  apply  in  actions  for  personal; 
injuries.'   On  the  other  hand,  in  the  case  of  Bouchmi 
villey.  The  G.  T.  Co.,  (same  vol.  p.  179),  it  WW  held  thai  ^ 
the  limitation  did  apply  to  an  action  for  damages  caused 
by  a  fire  set  by  the  servants  of  the  GoQipany ;  and  in  both  . 
cases,  it  was  held  under  that  Act,  that  the  defendants 
could  avail  themselves  of  the  limitation  under  the  general 
issue.  (  -  ^- 

"We  have  now,  however,^lo  deal  with  different  legisla- 
tion :  die  iOonsolidated  Railway  Act,  42  Vic,  c.  9;  Sec. 
2T  of  that  Ax;t,  reproduced  also  in  the  Revised  Statutes  of 
Canada,  chap.  109,  sec.  2*7,  reads  as  follows  :^ — "All  suits 
"  for  indemnity  for  any  damtfge,  of  injury  sustained  by 
"  rea^n  of  the  railway,  shall  be  instituted  within  six 
"  months  next  after  the  time  when  such  supposed  damage 
"  is  sustained,  or  if  there  be  continuation  of  damage,  then 
- "  within  six  months  next  after  the  doing  or  committing, 
"  of  such  damage  ceases,  and  not  afterwards ;  and  the  de- v 
' "  fendants  may  plead  the  general  issue,  and  prove  ^the 
"  special  matter,  etc."      ^  ,    s' 

Here  the  damage. was  .sustained  by  one  single  act 
alleged  to  have  occurred  on  the  2'7th  |9'ov«mber,  1886*, 
aiid  the  action  was  instituted  more  than  six  months  after>  ^ 
wards,  namely,  in  Augtist,  188*7.  The  cbutinnation  of  the 
damage  applies,  of  course,  to  the  inflicting  of  it — ^not  the 
suffering  by  it.  .      ^    ^    ■ 

I  should  have  no  hesitation,  under  this  provision  lim- 
iting the  action  to  six  months,  in  saying  that  the  damage 
complained  of  is,  in  the  words  of  the  Act,  "  damage  done, 
by  reasoi|^>bf  thfe  railway."  The  road  was  being  con- 
structed, and  the  plaintiff,  a  workman,  was  being  moved 
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Injary.  The  question  as  to  the  si>eoies  of  liability  under 
the  circarastances,  whether  the  liability  of  carriers  (the 
railway  not  then  being  made)  or  as  to  the  risks  of  em- 
ployment, cannot  be  reached ;  and  the  action  has  to'  be 
dismissed  nnder  the  statute.  I  find  a  case  exactly 
in  point  in  the  jpan.  Law  Tin^s,  vol.  5,  p.  551  :  Map  v. 
Ontario  Sf  Q.  Rk'ch.,  where  Ch.  J,  Wilson  held  that  'ijthe 
"  statement  that  the  plaintiff  was  received  on  the  train 
-^  to  be  safely  cilrried,  did  not  imply  th|it  a  special  bargain 
"was  made  to  safely  carry,  but  only  that  he  was  to  be 
"  carried  as  one  off  their  workmen  in  the  course  of  his  em- 
"ployment;"  a|id  ftirther  that, "any  damage  done 
"  through  negligence  upon  a  railway  in  the.  carriage  of 
"  passengers  an^  the  like  is  damage  .dtrne  by  reason  of 
"  the  railway  i'*  t^d  the  Chief  Justice  cited  three  cases 
which  vS'lll  be  found  in  th^  report. 

I  have,  therefore,  no  alternative  but  to  dismiss  the  case 
with  costs ;  and  a  very  hard  case  for  the  plaintiff  it  would 
seem  to  be,  if  he  has  any  excuse 'for  waiting  so  long 
before  bringing  his  actioi. 

Action  dismissed. 
Archambault  Sf  Pellissier,  attorneys  for  plaintiff,      t       i 
Abbotts  4*  Campbell,  attorneys  for  defendants. 
(j!  k.)  .        ,  ; 
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I  In  Review.]  ' 
■#= 

November  80,  1888. 

-    Coram  Johnson,  Jett6,  Lobanoeb,  JJ. 

THIBAUDEAU  V.  LA  COMPAGNIE  UEJCHBMIN  DE 
FER  URB AIN  DE  MONTREAL. 

Negligence — Collition  between  vehicles^— Damages — Sessional 
,fi^-       allowance  as  Senator.  1 

Held  :— 1.  In  an  action  oif  damages,  arising  out  of  a  collisiin^  between  the 
plaintiff's  Iwo-wheeled'cart  and  the  defendant's  omnibu%  where  it 
agjffly^  to  U>e  Ckmrttbatrnotwiiihatuiding  the  bad  condition  of  the 


ttiofoughfare  and  the  narrowness  of  the  space  in  which  the  vehicles 
had  to  pass,  a  collision  ni|gh|t  have  been'  avoided  by  the  exercise  of 
greater  care  on  the  part  oNoefendant's  driver,  and  at  all  events  by 
stoppihg  the  omnibus  when  ith^^  jlifficulty  of  passing^  safely  was  per- 
ceived, that  the  defendants  were  responsible  for  the  damage. 
2.  That  the  loss  l^  a  member  of  the  Senate  of  Canacfa.  bf  his  sessional 
allowance  during  the  time  he  is  disabled  by  his  injuries,  should  not 
be  inclyded  in  the  estimate  of  damages-:  but  the  total  amount  of 
damages  allowed  in  this  case  bein^  moderate  and  reasonable,  and  not 
complained  of,  the  judgment  was  not  disturbed.  v 

The  inscription  in  Review  was  by  the  defendants  from 
a  judgment  of  the  Superior  Court,  Montreal  (Wubtele,  J.), 
April  10th,  1888,  maintaining   the  plaintiflf 's  action  of 
•  damages.    The  judgment  was  as  follows  : — 

- .  '-  --»•■■■      - "  ' 

-«  The  Court,  etc.  ...;^ 

"  Seeing  that  the  plaintiff  claims  from  the  Company 
defendants  damages  suffered  by  him,  occasioned  by  a  cpl- 
lisioa  which  happened  on  the  20th  of  April,  188*7,  on 
Notre  Dame  Street,  in  the  Hochelaga  Ward  of  the  City  of 
Montreal,  between  an  omnibus  belonging  to  the  Company 
defendants,  and  in  charge  of,  w$i  driven  by  one  of  its 
■  einployees,  and  his  cart  driven  ^  himself^  and  which  col- 
;lision  is  alleged  to  have  occurred  through  the  negligence 
and  fiftult  of  the  said  employee  of  the  Company  d(tfen- 
danis; 

*'  Seeing  that  the  weight  of  the   proof  addaced  haa 
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established  that  the  collision  was  occasioned  by  the  want       iiw* 
of  care  and  fault  of  the  employee  of  the  Gompany  defen-   Thib«ide»u 
dants,  who  was  iu  charge  of  and  driving  (ts  omuibus; 

"  Seeing  that  it  has  been  proved  that  the  plaintiff's  cart 
was  broken  by  the  collision,  that  he  and  his  servant  were 
thrown  violently  from  it,  that  he  received  severe  contu- 
sions, and  was  otherwise  hurt,  that  he  (suffered  from  such 
contusions  and  hurts  for  a  period  of  five  weeks,  and  that 
he  was  prevented  ili^ring  two  weeks  from  attending  the 
Senate,  and  thereby  lost  a  portion  of  his  sessional  allow- 


ance 


"  Considering  that  the  Gompany  is  responsible  for  the 
negligence  and  fault  of  its  employee,  the  driver  of  the 


"  Seeing  that  the  plaintiff  expended  |82.45  in  repairing 
the  damage  done  to  his  cart ; 

"  Seeing  that  the  Court  assesses  the  damages  suffered 
by  the  plaintiff  in  consequence  of  the  injuries  endured  by 
him,  including  the  deduction  on  his  sessional  allowance, 
atim; 

"  Doth^ndemn  the  Company  defendants  tOi4>ay  Jo  the 
plaintiff  4ne  sum  of  1202.45,  for  the  damages' so  suffered  - 
by  him,  with  interest,  etc.  ^ 

Johnson,  J.  (in  Review) : — 

The  plaintiff's  action  is  for  damages  against  the  Com-> 
paU7  for  injury  to  himself  and  to  the  carriage  he  was 
driving,  by  the  fault  of  the  defendai^ti^'  servant  who  was 
driving  an  omnibus  in  an  opposite  direction,  in  April, 
liB87.  At  that  season  the  streets  were\  still  encumbered 
with  ice  and  in  a  dangerous  condition ;  Wt  the  Gompany 
had  deared  out  the  ice  on  their  track,  and  the  {flaintiff 
was  driving  his  dog  cart  upon  it,  while(  the  omnibus 
coming  up  was  confined  to  thd  rest  of  t|ie  stoset^to  tibe 
north  of  the  triack. 

'  The  plea  is  that  the  accident,  if  any,  -wak  caused  by  the 
gross  fault,  negligence,  and  careless  driving  of  the  plaintiff 
himself :  while  the  driver  of  the  omnibV  ^^^s^  every 
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care.    It  is  added  that  the  plaintiff  was  in  a  highly  exci- 
ted condition,  and  unfit  to  drive. 


'  Thibaadwu 
r,  ■ 

Ohemki  Vlar    J^e  judgment  gave  $202  damages,  composed  of  two 
sums,  viz.,  182,  cost  of  repairing  the  plaintiff's  broken 
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cart,  and  $1*70.  besides,  which  included  the  sessioiial 
f  allowance  for  five  weeks  as  senator.  -  ,, ,        f 

There  are  t^o  questions :  his  right  to  damages,  and  the 
amount,  if  any.     The  question  of  fact  upon  which  the 
clase  mainly  depends,  as  far  as  the  'allegation  of  the  defen. 
danfs'  fault  is  concerned,  would  be  whether  on  the  strip 
of  road  to  the  north  6f  the  -rail  track,  to  which  the  driver 
j,  of  the  omnibo^  was  confined^  hd  .made  sjach  a  use  of  the 
means  at  his  disposal  as  a  careful  driver  Otight  to  have 
made,  in  •rdeHojiyoi4jl..adliaian^iDa-~tbi8-^>p^ 
~c£ieriiie  judgmtint  j^ves  asJts  reason  ibr  holding  against 
the  defendants,  that  the  width  by  measurement  of  that 
part  of  the  road  was  eleten  feet,  etgfat -inches^  jmd  ithe 
defc^nd^nts  contend  that,  although  there  was  ample  rOoi 
by  measurement,  other  things  had  to  be  taken  into  con-' 
sideration:  the  transition  state  of  the  roads  at  that  time 
of  y«ar— neither  winter  roads,  nor  suttimer  roads ;  the  ice 
melting  unequally  in  different  dpots,  making  inequalities 
of  surface,  and  gutters  dangerous  to  get  into,  and  which 
prevented  the  driver  from  getting  more  to  his  right  than 
he  did.    AH  this,  it  must  be  assumed,  was  matter  of  evi- 
dence beloWt  and  no  doubt  of  argument  too,  and  of  proper 
considei;ation  by  the  Oourt ;  and  the  finding  ought  not  to 
be  disturbed  unless  there  is  plainly  error  of  fact  or  of  law.' 
The  two  witnesses,  Ryan  and  Yasseur,  whp  were  both,  alp  ^ 
they  say,  coni|iite|bTs— J  suppose  oner  of  them  driving,  the 
other  coilectii^^ares,  and  Wilson^  who  was  the  only  pas- 
sengei^  all  odSicuT  in  saying  that  the  plaintiff,  who  was  v 
driving  fasf  on  the  track,  suddenly  pulled  off  to  his  right    ' 
on  nearing  the  omnibus,  and  so  bis  wheel  or  the  back  of  / 
hid  cart  struck  the  hub  of  the  omnibus  wheel  and  caused 
the  breakdown.    There  is  conflict  of  evidence  on  this  ^ 
point,  and  even  if  there  were  none,  and  the  fact  itseli^ 
were  certain,  the  question  would  still  remain,  was  there 
faydfr— or  caffelessnoss  -on  the  plaintiff's  part  in  irying-to--^ 
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get  out  of  the  way  when  he  saw  thi&  ponderous  omnibus 
close  aibove  him  on  the  ice  ;  so  close,  indeed,  that  Bobil*   '•>*'>^««» 
^  lard,  one  of  the  defendants'  witnesses,  says  that  even  if oiiJHii?'deV«r 
'  the  wheel  of  the  ontnibus  had  been'  a  IJpei  from  the  edge  *"' 

of  the  ice,  the  projecting  hub  would  oBly4)e  about  five 
inches  from  the  edge.  The  evidence  does  not  make  it  i^ 
plain  by  any  means  that  the  omnibus  could  not  go  more 
to  the  north,  ^here  "Was  a  gutter ;  but  nothing  impossible 
or  dangerous  io  prevent  it.  At  ajtl  events  the  omnibus  ^  --  J^.^ 
could  have  ^stopped,  and  \  think,  in  that  state  of  the  roads, 
should  hav^  stopped.  As  far  as  I  can  appreciate  the  proof, 
1  should  say  thyt  the  theory  of  the  plaintiff's  cart  sud- 
denly turning.<^jt».imds«<4ngi^ 
"' "5'yery  improbable  one.  Bridget  Woods,  the  servant  gir{ 
who  was  in  the  cart  with  the  plaintiff,  negatives  that  ' 
idea  in  her  evidence ;  and  in  the  circunutances,  I  cannot 
say  the  judge  below  was  wrong  in  rejecting  it*  or  that 
^:::::^^ei^  if  he  admitted  it,  there  was  anything  unnatural  or 
bTtho  nature  of  a  fault  in  the  plaintiff.  It  wotild  be  ex* 
^trei^e^  dangerous  to  interfere  with  an  appreciation  of 
eyidende^  without  clear  and  express  i^ounds,  which  wa 
ciannot  see  ki  this  casf).  '    '  ~^~-~l,,^^^ 

As  'to  the  question  of  damages,  however,  Ptiuiik  an 
oversight  has  occurred  in  mentioning  th^rivation  of  the 
indemnity  as  senatoK^  a  ground  of  damage.    I  would  ^ 
expunge  those  words,  and  leave  the  rest  as  it  is,  as  there  • 
was^no  suggestion  that  the^  amount  awarded  was  too 
much.-       I  \  \? 

,  U^dgment  confirmed. 

3^erdkry  BeautoleU,  Cht^quet,  Marliniau^  'tnmblajit  attor- 
neys for  plaintiff.  \  ,  \^^ 
iftM<*  4*  Campbell,  attorneys  fw  defendahts. 
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(In  Rkview.]      f    ^ 

'*   November  8Q,  1889. 

CwaiH  .ToilN«ON,  JETTi,   LoRAN<}EB,'JJ*. 

JEI^Y  V.  DUNSCOMB,  V       V 

•'  '        .1,    . 

Declaration  of  Par(nernhip-^C.S.  L.C.,  cK  66 — Partners  all 

tesident  uhroatj^Registratum  o/ikdarutipn  after  the  sixlt/ 

.  dnys-^Effevt  of.  .  I 

HKtD :— 1.  (By  tlie  whole  Court) ;  tliat  cli.  65  uf'the  Consolidatod  Statutes 
of  Lower  Canada,  which  retiuires  a  declaration  of  partnership  to  be 
filed  by  persons  aHsopialed  in  |)&rtnerah1p  in  the  province,  does  not 
apply  vrbere  none  of  the  mfmbers  of  the  partnership  reside  in  the 
prqyince ;  and  no  penalty  M  non-registration  can  be  recovered  in 
such  case.  '  , 

2.  That  where  the  declarAtion  prescribed  by  law  has  not  been  filed  with- 
in sixty  days  after  ttie  formation  of  a  partnj^rship,  but  has  been  fil«l 
liefore  the  iuHtitution  of  an  action  for  a  peQ&Uy,  such  action  will  not 
be  maintained.  (Johnson,  J.,  differing  oQ  ithis  point,  is  of  opinion 
that  an  action  foir  the  penalty  lies  Ui  :|iucb  iase.)  ^ 

~^Thd^  inscription  in  Review  was  by  the  plaintiff  from  a 
judgment  of  the  ^upenoi^  GoT)rt,  Montreal  (Tellieb,  J.), 
April  28,  1888,  dismissjiig  the  plaintiff '& action.  . 

The  judgment  of  the  Gpurt  below  was  in  the  following 

terms:—       ^     -_   '•   .■.:■.■/■.'■'.■/'   ;  -^X 

"  La  Cour.W...  ' 

"  Attendu  que  le  demandetir  poursuit,  tant  en  son.nom 

qu'au  aom  de  Sa  Majeste,  pour  recouvrer  Tamende^e 

$200,  que  le  d6fendeur,  ainsi  qu'il  I'a^legne,  a  encoume, 

en  vertU'du  chapitre  65  des  Statute^  Refondus  pour  le 

^  Bas-Canada,  pour  avoir,  ^  Montreal,  le  on  vers  le  ler  mai 

1886,  form6  lune'spcidt^,  ^vec  Thomas  Binns  et  Gkrald 

Lascelles  Datwin,  tons  deux  de  Ripon,  dans  cette  partie 

de  la  Grande  Bnstagne,  appel6e  Yoirkshire,  en  Angleterre, 

pout  les  fins  du  commerce,  eq^les  cit6  et  district  de  Mont- 

r§al,  comme  fabricants,  importateurs  et  <  marchands  de 

vdmis,  lagues,  peintnres  et  conleurs,  sous  les  noi^  et 

reBCff^e  "  The  -YorkBhiro  Varnish  Company  "^  et  y  avoir,- 
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depuis  lore,  fait  commerce  et  affaires,  avec  eux,  comme 
tels,  sous  les  dits  iioms  et  raison,  sans  avoir,  au  pr^alable, 
dans  les  soi^aniiEi,  jonrS,  iipr&  la  formation  de  la  soci6t6, 
transmis  au  protonotaire  de  cette  Cour,  et  au  r^gistrateur 
dn  comt6  ou  de  la  dipv^ision  ^lenregistrement  ^^ani^  laquelle 
lis  o^t  fait  et  font  des  affaires,  une  declaration  par  6crit, 
0n  la  forme  et  sebn  la  teneur  voul^s  par  la  loi  faite  et 
pourvue  ^  cet  6gar^ ;       ^-      .  /    '  ^ 

"  Attendu  qnelcd^fgndeur  plaide  qu'il  ne  d6!t  rien  an  , 
demandcur  ni  tk  Sa  Majest6,  pour  les  causes  meiltionn^s 
dans  la  declaration,  ni  autrement ;  et  que  Taction  est  mal 
fondle,  en  droit  et  en  fait,  et  doit  £tre  ^ebout^e,  avec  d6- 
pens  ;  et  qu'il  allj&gue  specialement  que  lui,  le  d6fendeur, 
et  Thomas  Binn's  et  Gerald  Lascelles  Darwin,  Jons  de 
Jtipon,  dans  Yorkshire,  on  Angleterre,  faisant  affaires  et 
commerce,  k  Montreal,  dans  cette  province,  en  800}6t6, 
comme  importateurs  et  marchahds  de.  vernis,  peintures 
et couleurs,  sous  le  nom  et  Ja  raison  socialede  "Yorkshire 
Varnish  Company,"  Jplft  d6cembre  dernier  (1887),  ont 
fait  et  produ it,  dances  burelHE  respectifs  du  protono- 
taire de  cette  Couf;  et  du  rfigistrateur  de  la  division  d'en-  . 
'registrement/de  Montrdal-Ouest,  conform6ment  au  dit 
chapitre JBs  des  Statuts  Refondus  pour  le  Bas-Oanada,  la 
declaration  de  so«i6t6,  qui  doit  fttre  faite  et  transmise  au 
pratdnotaire  et  au  registrateur,  pour  rencontrer  les  fins  et 
138  .exigences  du  dit  statut,;  qu'allssit'At  que  ces,.  formdites 
ont  ete  remplies,  Pauraient-ellefi  ete  plus  de  soixante  jours  • 
apreS  la  formation  de  la  society,  comme  c'est  le  casdims 
I'esp^ce,  il  n'existe  plus  d'action  en  loi,  et  aucuue  ne  pent 
etre  prise  vi^tlablement,  pour  recouvrer  la  penality  do  |200 
impost  par  la  dit  statut,  contr^  chaqne  membre  qui  ne 
se  conforme  ^  a  se&udrspositions  k  cet  6gard ;  que  telle 
action  ne  peut  6tre  prise  valabiement  qu'apr^  I'expira- 
tion  des  soixftnte  jours  snivavt  la  formatipn  de  la  society, 
et  avatit  la  production  deja  dite  declaration  de  socieU,^ 
mais  jamais  apr^s  que  cette'^declaration  a  h^  faite' etpro- 
duite ;  que  le  but  de  la  loi,  en  exigeant  que  telle  declara* 
^n  de  sogi6t6  soit  faite  et  dfipoaefi^ert  dff  faire  coniiaitrfl  ' 
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V  der  plus  de  facility  pour  intenter  des  actions  contre  elle  ; 
J'""  J  que  ce  but  est  atteint,  dis  que  la  d^claratiou  est  prodnite, 
et  que  le  dit  statut  n'a  jamais  eu  en  vue  d'infliger  la  p6- 
ualit6  susdite,  dans  les  circonstances  oik  1<^  demandeur 
teute  de  le  fairp  en  cette  cause,  que  le  demandeur,  ay  ant 
unn  action  ik  diriger  contre  la  dite  80(u6t6,  a  trouv6  la  dite 
dt;(;laratiou  dument  euregistr^,  le  ITi  d6cembre  deruier, 
avet!  les  nomH  des  membres  de  la  dite  soci£t6 ;  qu'il  a  in- 
tents cette  action,  devant'cette  Cour,  sous  le  No.  1140,  le 
24  d6cembre  dernier,  et,  partant,  aVant  I'institution  de  U 
pr^sente  cause,  qui  a  6t6  iuHtitu^e  le  29  d6cembre  dernier, 
et  qu'il  n'a  souffert,  on  aucune  manidre,  non  plus  qu'au- 
cun  autre,  par  le  fait  que  la  dite  declaration  de  8oci6t6  n'a 
pas  6tfe  produite  dans  le  d6lai  fix6  ; 

"  Attendu  que  le  demandeur,  tout  en  prenani  acte  des 
admissions  contenues  da^s  ce  plaidoyer,  r6pond,que  les 
allegations  de  ce  plaidoyer  sont  totalement  insuffisantes 
en  loi,  pout*  permettre  au  d^fendeur  d'en  obtenir  les  con- 
clusions ;  que  le  d6pdt  de  la  dite  declaration  de  society, 
avant  I'institution  de  cette  action,  raais  aprds  les  soixante 
jours  suivant  la  formation  de  la  dite  society,  n 'est  pas  Une 
exception  legale  A  Taction  du  demandeur ;  que  la  respon- 
sabilite  pour  la  dite  penalite,  est  absolue,  et  qu'elle  n'est 
pas  enlevee  ni  eteinte,  par  le  depAt  posterieur  de  la  dite 
declaration  de  societe ; 

"  Attendu  que  le  demandeur  n'a  produit  aucune  prenve 
en  cette  cause.'^et  qu'il  s'est  contente  des  admissions  qui 
peuvent  etre  tiroes  du  plaidoyer  et  des  pieces  du  defen- 
deur ;      .  ^.  -■-■-■ .  ~^     ^ 

"  Attendu  que  le  defendeur  a  6tabli  tontes  les  aO^a- 
tions  de  fait  de  son  plaidoyer,  et,  specialement,  que  le 
demandeur  a  connu  I'enregistrement  de  la  dite  declara- 
tion de  societe  ;  qu'il  s'en  est  seiri  pour  y  puiser  les  ren- 
seignements  de  noms  dont  il  avait  besoin,  pour  exexcer 
Taction  qu'il  a  prise  contre  la  dite. societe,  le  24  decern bre 
dernier,  sons  le  No.  1140 ;  et  que,  par  le  retard  apporte 
pour  Tenregristrement  de  cette  societe,  il  n'a  souffert  .au- 
cnn  dommage,  non  plus  qu'aucnn  autre,  k  sa  connais- 
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"  Oonsiddrant  que  le  ^aj^itre  66  des  Stattits  1CeTonduB> 
pour  le  Bas-Oanada,  Ferv||itide  baao  k  Tactioii  da  deman- 
duur,  d6crete,  entr'autres' ehoses,  dans  la  section  premijkre, 
que  toutes  personnes  r^ani^#  en  soci6t6,  dans  le  Bas-Oana- 
da, pour  les  fins  du  odbiinefce...,.  transmettron^  ait  proto- 
notaire  de  la  Oour  Sa|^nt>ure  dans  chaque  district;  et  au 
rigistrateur  de  chaqu^.comt^,  ou  elles  font  ou  ont  rihtefi- 
tion  de  faire  des  aifai,|<^8^  une  declaration  par  6crit,  sign6e 
^r  les  divers  memKres  de  la  8oci6t6,  itant  tous-alors  dan^ 
cette  proA'ince ;  et  s'il  y  a  des  membres  absentei,  k  cett0^^ 
6poque,  alors  par  les*  membres  pr^ents,  tant  en  leur  pro- 
pre  qom,  qu'au  nom  de  luurs  co-a8soci(§is  absents,  en  vertu 
d'une  autorisation  spAciale  A  cet  effet ;  que  la  declara- 
tion sera  d^pos^e,  dans  les  soixante  jours  apres  la  forma- 
tion de  la  society......  ;  que  chaque  memBre  d'une  society 

qui  ne  se  cpnforme  pas  aux  dispositions  de  cette  section 
sera  passible  d'une  amende  de  #200,  qui  sera  recouvr6e... 
par  toute  personne  qui  poursuivra,  taut  en  son  nom  qu'au 
nom  de  Sa  M ajeste ;  ,« 

"  Gonsid6rant  que*  le  d^fendeur  et  ses  deux  associis 
sont,  d'aprds  le  dossier  de  cette  cause,  des  personnes  r6u-. 
nies  en  society,  dans  la  Grande  Bretagne,  savoir,  k  Ripon, 
dans  Yorkshire,  en  Angleterre,  et  qu'ils  font  affaires  et 
commerce,  en  soci6t6,  a  Montr6al,  comma  importatenrs  et 
marchands  de  vernis,  peintures  et  coulenrs,  sous  le  nom 
et  la  raison  spciale  de  "  Yorkshire  Varnish  Oompany^' 
depuis  plifs  de  six  mois  avant  le  15  d6cembre  deru^r, 
jour  de  renregis'treulent  de  la  dite  soci6t6 ; 

"  donsidSrant  que  rien  dans  les  allegations  des  parties, 
les  pieces  produites  ou  la  preuve  en  cefite  cause  ne  fait 
ypirque  le  d6fendenr  et  ses  deux  associ^s  aient  jamais  6te 
,  des  personnes  r6unies  eia  society,  duns  le  Bas-Oanada,  pour 
les  fins  du  commerce,  aux  termes  du  dit  statut ;  et  que 
lien  ne  fait  YoifjUon  plus  qu'aucun  des  membres  de  cette 
societe  ait  jamais  et6  prfeent  dans  le  Bas-Oanada,  soit  lors 
de  la  formation  de. cette  society,  soit  en  aacun<  temps  de- 
puis, pour  signer  la  declaration  par  ecrit  qui  doit  etre 
signee,  en  yertu  du  dit  statut,  par  les  divers  membrea  de 
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viuco,  si  noil,  par  Ioh  mtunbres  pr^Hontaf  tant  «ni  I«nr  pro- 
pto  nom  qu'au  nom  de  lours  co-aB80ci6^  absoiitB,  h'iI  y  u 
dm  membroH  abnontH  tk  rett*'  6poqne  ; 

*'  Ooiisid^rrant  qu««  U>n  porsounes  rfmiiicH  «n  80ci6t6,  pour 
l«n  fins  du  commerce,  dans  1«  Bas-Canada,  «t  absentus  de 
9ette>  province,  no  sont  pas  tenuos  en  loi  de  signer  la 
dCH'lnrution  par  f'crit,  qui  doit  Atre  transmiso  an  protono- 
taire  et  au  rfigistratour  en  vortu  du  dit  statut ;  et  qu'elles 
no  pmivent  fitro  pasHiblos  do  I'amonde  do  |200,  impo8£>e 
ft  chaquo  inombro  d'uno  HociSUt  qui  no  so  oonformo  pas 
aux  disiwsitions  do  co  statut.  ft  lV«gard  do  cotto  df'clara- 
tion  ; 

"  Vu  I'articlo  0  du  Cotlo  Civil  du  Bas-Canada ^ 
*'  Consid^^trant  qijo  lo  dit  Htatut  invoquo  par  lo  doman- 
dour  no  s'appliquo  pas  au  d6fondour,  attondu  qu'il  ost 
domicilio  on  Anglotorro,  (|u'il  no  so  trouvo  pas  dans  lo, 
Bas-Canada,  ot  qu'il  no  paraU  pas  s'y  fitro  trouvS,  lors  de 
la  formation  de  la  dito  8o!i'iot6,  dout  il  ost  un  dcs  mem- 
br«»8,  ni  do  puis ;  ^  * 

"  ConsidC^rant  qu'on  supposant  qu«'  lo  dit  statut  s'appli- 
quorait  au  dofendcur,  il  n'y  aurait  pas  lieu  de  lui  iuHigcr 
Tamondo  r6clttm{'o,  attondu  quo  des  avant  Tinstitution  de 
cette  action,  il  H%fait  con  forme,  par  sou  agent  autorisd  ft 
Montreal,  et  ft  la  connaissance  du  demandeur,  aux  dispo- 
sitions du  dit  statut,  conccmant  la  declaration  et  Tenre- 
gistrement  de  la  dite  soci6t6  ;  ^ 

"  Considerant  que  le  dit  statut,  on  d6crC*taut  que  chaque 
membra  d'une  soci£t6,  qui  ne  se  conforme  pas  aux  disposi- 
tions de  la  s€(ction  premiere  do  ce  statut,  sera  passible 
d'une  amende  de  |200,  implique  que  co  membro  doit  6tre 
en  contravention  actuelle  de  la  loi,  au  moment  ou  la  p^na*- 
lite  est  recouvree  de  lui,  et  que,  dans  I'ospdce,  le  ddfen- 
deur  avait  ce8s6  d'etre  en  faute,  si  faute  il  a  commise, 
lorsque  Taction  du  d«^mandeur  a,M&  institute  ; 

''  Considerant  que  le  demanileur  n'avait  aucun  ijit6r6t 
actuel  ft  recouvrer  la  p6nalitd  en  question,  lorsqn'il  a  j>ris 
son  action  en  cette  cause ;  .  * 

Considerant  que  le  demandeur  n*a  pas  HiahM  de  droit 
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sa  demaudo.  I'a  dAboutf  et  \i^  d^booto  do  son  attion,  aroo 
dipnns,  etc."  ,      '  \  ,  f 

The  plamtiflTH  counsel  before  ,th^.Ci»urt  of  Review  •ub- 

The  judgmontdiHiniflHcd  plamtifra^u^tion  on  the  ground 
that  being  resident  in  Epgland  (heite  was  no  obligation 
to  register.  But  the  first  8«M!ti<>n  of  dh  ♦IS,  0:  S.  L.  C,  dis- 
poses otiectually  of  this  ground.  It  cannot  surely  be  pre- 
tended that  because  the  members  of  ^  firm  do  not  reside 
in  the  province  Of  Quebec,  they  art*  ^solved  from  regis- 
tering. Such  cannot  have  been  the  ii^tention  of  the  le- 
gislature. Ft  appears,  hoVirever,  from'  the  certificate  of 
registration  in  the  record,  that  Thomas  Binns,  one  of  the 
partners,  signed  the  declaration  of  partuersh,ip  both  per- 
sonally ^nd  for  his  par  tner|L    - 

The  judgment  also  goes  itfpon  the  ground  that  registra- 
tion having  been  made  before  the  institution  of  the  ac- 
tion, the  latter  must  fail.  But  plaii^itf  urges  that  his 
right  of  action  has  not  beeii  prescribed.  The  default  pt 
defendant  to  register  is  established  and  admitted.  He' 
cannot  escape  from  his  record,  hor  from  the  consequences 
of  neglect.  Penal  statutes,  according  to  alt  the  authori- 
ties, must  be  construed  strictly.  The  neglect  of  statutory 
duties  is  punishable.  Besides,  the  intention  of  the  legis- 
lature is  shown  by  40  Vict.  c.  15,  s.  5,  where  it  is  special- 
ly provided  in  the  case  of  insurance  companies,  that  i£ 
the  registration  be  effected  before  the  institution  of  pro- 
ceedings, then  the  company  proceeded  against  shall  no 
longer  be  deemed  to  have  been  in  default.  Exreptio  Jirmat 
regulam  in  caxibus  non  exceptis  is  a  maxim  clearly  in  point. 
Mr,  Justice  Mathieu  in  Jeunnotte  dU  Bellelmmeur  v,  JSurns, 
M.  L.  ft.,  1  S.  G.  854,  identical  in  principle  with  the  pre- 
sent case,  held  ISgn'uue  personne  qui  fait  un' commerce 
M  en  soci6t6,  et  u6glige  de  faire  la  declaration  requise  par 
"  Tarticle  981,  C.  P.  C,  ne  pent  se  soustrailre  k  Taction 
"p6nale,  en  ^tablissimt  que  des  avant.  I'institntion  de 
-Mr'aetion  wUe  avait  enr^istrfe  la  dite  deuhiratiuu." 
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Johnson,  J.,  (in  Roviow) :—        x 

ThJN  wiui  an  nttiou  t/ui  tarn  in  the  Ooart  below  for  a 
penalty  alUigftl  to  hav<*  btum  incurred  undur  chap.  (J^t 
ConNolidati'd  HUtatoa  of  l^)w«>r  (lanmla  «       -   \ 

Thu  Iir6t  atHiion  «uai;tH  that  "  all  pt^ntona  aaaociatnd  in 
"  partiMTHhip,  in  Low«*r  (^anada,  utc,  Hhall  «>auH«>  to  h«> 
"  d(>liv)T(Hl  lo  th«)  prothonotary  of  ttu^  8up4'rior  Court  in 
"  t>H«:h  <liiitri<-t,  and  to  th«  n>giMtrar  of  «m'h  county  in 
"  which  they  carry  on  or  intend  to  carry  on  buaineM,  a 
"  declaration  in  writing,  signed  by  the  soveral  membew  , 
"  ofsuch  partnemhip,  (when  all  such  mpinbers  are,  at  the 
"  time  of  making  the  same,  ih  this  province)  and  if  any 
"  of  the  Haid  meinbi^rd  hv  absent  at  the  time,  then  by  the 
"  members  prettent,  in  their  own  names  and  for  th^ir 
"  absent  co-members,  nmler  their  si)wcial  authority  to  that 
•'  effect." 

8ub-8ectiou  2  provides  that  the  declaration  is  to  be  in 
the  form  of  a  schedule  appended  to  the  statute,  and  is  to 
contain  the  names,  surnames,  addition  and  residence  of 
every  partner,  and  the  name,  style,  or  firm  under  which 
they  are  to  carry  on  business,  and  also  the  time  .the  part* 
riefship  has  ezistedL^ 

>  Sub-section  8  provides  that  "  such  declaration  shall  be  | 
"  filed  within  sixty  days  after  the  formation  of  the  part-  / 
"  uershipi"  e|c. ;  and  sub-section  4  that  "  each  and  ewry 
"•member  of  any  partnership,  with  regard  to  which  the 
"  requirements  of  this  section  are  not  complied  with, 
"  shall  be  liable  to  a  penalty  of  two  hundred  dollars,"  to 
be  recovered  by  action  in  the  form  taken  in  this  caM^ 

It  was,  therefore,  the  ncm-compliance  with  cither  of 
two  prescribed  forms  that  tvas  subject  to  the  penalty. 

The  informant  or  qui  tarn  plaintiff  alleged  in  his  action 
that  the  defendant  at  Montreal  formed  a  partnership  with 
Binns  and  Darwin,  both  of  Ripon,  in  Yorkshire,  England, 
to  carry  on  business  at  Montreal,  auo^liat  this  partner- 
ship was  f)&rmod  on  or  about  the  1st  of  May,  1886.  Then 
he  alleged  that  the  defendant,  personally,  as  well  as  the 
partnership  of  which  he  was  a  member,  had  failed  to 
register  within  the  aiity  days  ;  and  the  conclusion  asked 
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for  »  condomiifttioii  for  th«  ptmalt^  of  |200,  to  \hi  dividod 
at-cunlinf^  to  th«>  lltatut<^  and  tiir  co«tH. 

Thu  der«>iidant  pleadttd,  apart  from  th»  inorw  argument- 
ativtt  portion  of  hia  plea,  that  he  had  r«>gi«tt^rtwl  on  the 
15th  Peoeml)«r,  and  t6  tht>  mtual  knowh^dg^of  tho  plain- 
titt;  who  had,  on  the  24th  Decemlw^r,  brought  another 
action  agaiuHt  the  oth»*r "partnen*  H\«  dayn  b««fore  the  pre- 
sent one  wan  brought ;  and,  admitting  tlmt  the  registria- 
tion  waa  after  the  aixty  daya,  he  arguett,  ufvertheleaa,  that 
it  is  a  autHcient  registration,  and  fulftllH  all  the  mjuire- 
ntenta  of  the  law,  if  it  waa  made  before  n(;tion  brought. 

The  very  language  of  defendu|it'H  argument  ia  in  the 
plea  itself,  and  it  is  this,  "  that  any  action  to  recover  said 
'.'penalty  can  only  be  taken  and  ^ill  only  validly  lie 
"  after  the  expiry  of  the  sixty  dafs  which  follow  'the 
"  formation  of  the  said  partnership,  and  before  the  filing 
"  oC  the  said  declaration  by  the  said  partnership ;  and  no 
"  anch  action  will  lie,  or  can  be  validly  taken  after  the 
"  said  filing  is  made." 

To  this  commix.ture  of  fact  and  Uw  and  argument 
called  a  plea,  the  plaintiff  by  his  answer  demurred  ;  but 
the  anirwef  was  by  thd  final  judgment  diamiaaed,  and  th6 
defenTlanfa  pretensions  were  mainfiMii^d,  the  Court  below 
holding,  in  addition  to  what  the  defendant  had  advanced 
as  a  plea  to  the  action,  that  it  did  iwt  appear  in  the  case 
that  the  defendants  were  aMociitted  in  partnership  in 
Lower  Oanada,. nor  that  any  of  them  had  been  present  in 
Lower  Canada,  so  as  to  make  the  statutory  declaration  fo> 
themaelvea  or  for  their  partners ;  and  further,  that  the 
statute  did  not  apply  to  partnerships  of  which  all  the 
members  were  resident  out  of  the  province.  As  to  the 
existence  of  the  partnership  in  this  province,  the  regis- 
tered declaration  of  the  three  partners,  viz.,  Thomas  Binnt, 
G«rald  Lascelles  Darwin,  and  Adolphus  Montague  Dxxvk 
Bcomb,  made  on  the  15th  December,  is  a  declaration  not 
made  by  one  of  the  partners  for  the  others  as  is  permitted 
'  by  the  statute ;  but  it  is  made  by  a  person  not  a  partner 
at  all,  vi».,  Mr.  Thomas  W.  C.  Binnii'j  their  attorney; 
therefore,  tliongh  it  lis  not  the  declaration  required  by  the 
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Act,  it  is  an  admissioii  in  express  terms,  if  there  is 
authority  to  make  it,  that  these  gentlemen  have  been 
since  the  1st  Hay,  1886,  carrying  on  business  ii^  Mont- 
real in  partnership,  ilthough  they  all  reside  |n  Engli^id ; 
therefoi^,  I  hold  that  this  is  a  partnership  in  Lower 

^   Canada.    But  the  question  still  remains '  whether  the 
defendant,  a  member  of  it,  resident  in  England,  and  not 
shown  or  alleged  to  have  ever  been  here  At  idl  (for  we  must  ^ 
—  take  the  admission  as  it  is  given)  has  beien  guilty  of  »- 

'  violation  pf  the  Act  by  not  doing  what  it  does  not  appear 
he  could  do,  and  what  the  statute  did  not  make  provision 

'~  f6r  his  doing ;  for  the  statute  only  enacts  a  penalty  for 

-f  non-registration  in  two  cases,  viz.,  1st,  where  there  is  an 

•'  omission  to  register  in  the  case  of  all  the  partners  residing 
here ;  and,  2nd,  where  there  is  the  same  omission  in  the 
case  of  those  residing  here,  and  who  are  bound  to  act  for 
the  others.  This  is  neither  of  those  two  cases ;  but  it  is 
the  case  of  none  <of  the  partners  being  here;  and  there  is 
iio  provision  made  for  the  mode  of  registering  in  that 

.   case,  and  there]  can  be  no  offence  for  omitting  to  do  it. 

■     The  defendant  was  not  even  here  to  have  service  of  the 

writ  made  upon  him,  but  Mr.  McGord  accepted  service ; 

of  course,  however,  that  could  not  make  hi|m  gniHy  of  not 

registering  within  sixty  days,  if  the  Act  does  not  say  how 

•■    it  is  to  be  done  so  as  to  make  an  offence  of  the  not  doing 

'*"  v#,    Although,  therefore,  civil  rights  exercised  within  the 

pr^inoe  may,  as  a  general  thing,  imply  civil  liabilities, 

and  though  a  partnership  here  of  which  all  the  members 

reside  in  England,  might  have  been  made  subject  to  this 

H  law.  if  any  mode  of  conforming  to  it  had  been  prescribed, 
no  such  provision  appears  to  have  been  made,  and  no 
offence  has  been  created  in  such  a  case.  Partnerships  in 
Lower  Oanada,  the  law  says,  are  to  be  registered,  but  it 
has  only  enacted  a  penalty  %  the  omission  in  two  cases, 
of  which  this  is  not  one. 

WHh  respect  to  the  other,  point  which  was  mainly 
relied  upon,  and  indeed  was  the  only  one  relied  upon  by 
♦hft  dflfandMi't,  there  is  no  authority  for  saying  that  an. 


omission  whick  after  a  statec|  time  is  made  penal  can  be 
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eared  by  sabseqaent  performance.  I  find  aathority,  how- 
ever, for  saying  that  in  sa<?h  a  case  the  exercise  of  the  qui 
tam  actipn  oaght  to  be  withoat  costs.    It  is  evident,  how* 
ever,  that  even  if  sabseqaent  registration  before  action 
were  effective  to  cure  the  omission  where  tlie  penalty  has 
^already  accrded,  it  mast  be  a  registratioi^  in  coiiformityl  ^ 
with  the  Act,  and  not  a  registration  1>y  attorney  of  part- 
ners oat  of  the  coantry,  which  the  law  does  not  anthorisse. 
In  striciness,  however,  we  are  not  held  to  decide  this.i.^t^ 
after  the  decision  of  the  other  point  which  disposes  of  the|/    ^ 
\case.    I  wonld  observe,  however,  if  it  is  of  any  ase  to  thei 
.parties,  that  the  only  argument  to  support  diis  part  of  . 
ttie  case  was  that  the  sole  object  of  the  law  being  to 
secure  against  loss  or  damage  those  having  dealings  with 
co-partnerships,  and  such  objecit  b^ing  in  the  case  of  the 
plaintiff  amply  effected  by  his  knowledge  of  registration 
;  before  action  brought,  he  was  without  right  of  action  1 
because  he  had  not  been  exposed  to  suffer  anything.  ■  Such 
,  was  certainly  a'  principal,  but  not  the  only  object  of  the  ^ 
Uw.  Another  and  a  very  important,  though  a  subsidiary    > 
object,  was  to jittnidi  those  who  disobeyed  it. 

The  judgment  inscribed  must  be  maintained  on  the 
ground  that  there  has  been  no  offence  proved  under  the 
statate.  The  other  ground  assigned  in  the  judgment 
ought  to  be  expunged.  ^ 

A-s  to  costs,  the  defendant  sucjpeeds  upon  a  point  he 
ndver  raised  ;  and  the  plaintiff,  on  the  other  pointy  would 
not  be  entitled  to  costs  at  all.  Therefore  1  would  give 
the  defendant  his  costs  only  in  this  Oourt  in  which  ]||^  is 
obliged  by  the  plaintiff  to  come ;  but  the  majority  of  the 
Oourt  holding  the  other  ground  of  the  judgment  good, 
and  which  wtus  raised  by  the  defendant,  the  defendant 
will  get  his  costs  in  both  Ooufts. 

■  "■jKTrf,  J.  :— ■   :        • 

The  majority  of  the  Oourt  are  of  opinion  to  confirm  the 

judgment  as  it  was  rendered  by  the  Oourt  below.    The  . 

plaintiff  has  suffered  no  damage.    In  the  construction,  of  j 
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t"*"-       interpretation,  we  think  the  doaht  should  be  given  in 
^^.''     !  favor  of  the  defendant.    The  majority  of  the  Court  hold 
Danish,  ^.jjj^j.  i-egistration  of  the  declaration  before  the  institution 
of  the  action  was  a  good  deience. 

JoHN^N,  J.: — ;■  ■■  ,;  ■   ,",:,..■'„■■.  ^'  '   ■ .    '■  '  -  —. 

The  judgment  is  confirmed  for  all  the  reasons  given  in 

it,  by  the  majority  of  this  Court,  and  for  ope  of  those  rea- 

soQs,  by  myself.: . ^„_il_  ,  • 

Judgment  confirmed. 

Macmaster,  Hutchinson,  Weir  Sf  Maclennan,  attorneys  for 

plaintiff. 

D.  R.  McCord,  attorney  for  d^ndant. 

{3.  K.)         • 


■  ■..".-■■■-. 

[In  Review.] 

November  30,  1888. 

Cbrom  Johnson,  Taschereau,  Mathieu,  JJ. 

LES  PRfiSIDENT  ET  SYNDICS  DE  LA  COMMUNE  DE 
.  LAPRAIRIE  V.  BISSONNETTE.  ^" 

Trustees  and  qfiministrators— Powers  of— Lease  for  nine  years 
wUh  stiptUation^or  renewal  for  nine  jfears  longer — tfullUy 
^  -—Aulkon^um  to  sue.  .    "        "^TT 


i 


Held  :— 1.  'That  a  lease  for  nine  years,  with  a  stiiNilation  that  the 

should  have  a  renewal  on  certain  conditions  for  nine  yean  longer,  is 
in  effect  a  lease  for  eighteen  years, 4Uid  an  alienation,  which  is  ii/tra 
vira  of  trustees  and  administrators  of  paGlio  property,  unlet«  spe-' 
ciallyauthoriiBBd  by  their  act  of  incorporation. 

2.  That  adminislntors  who  have  en'iered  into  such  a  contract  are  •n*  , 

titled  to  sue  for  the  resiliation  thereof,  as  regards  the  second  term ; 
and  a  clause  in  the  lease,  which  proWfle^  ^**  ^'^  months'  nbtioe 
of  termination  of  the  lease  be  given  to  tite  lessee,  ooold  not  avail  to 
the  latter  afterthe  first  term  had  exfrfred.  | 

3.  That  where  the  renewal  tat  the  second  tenii  wai  conditicmal  onthe  pr»^ 
'  ■  per  discharge  by  the  leaseie  of  certain  duties  and  obligations  during 

the  first  nine  ygarst  It  was  compet^t  to  the  lessors,  at  the  n^nAia 
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ground  <d  terminating  the  contract,  without  having  made  formal 
complaint  pravioaaly.^ 
4.  That  a  raeolntion  adopted  by  the  trustees,  that  li^l  proceedings  be  in- 
stituted, if  advised  by  counsel,  is  sufficient  authority  for  the  institu- 
tion <tf  a  suit  ^  , 

'■■  ■.■   .  ,;  .'_  ■  ..  ■  ■■;,.■-■.: ; -r\.  •-  ■■*-v- ,.  •   ■,:■■.'     • .  ■■         '  :\ 
The  inscription  iii  lleview  was  by  the  defendant  from 
a  judgment  of  the  Superior  Oonrt,  Montreal  (Gill,  J.)« 
Jane  80, 1888,  in  favor  of  the  plaintiffs. 
The  judgment  was  as  follows  :— 

T~^*La  Cour,  etc.......  .'.     :■  ;,■■:■  '■/'  ;•;'.-.;  ■■'..'--.■■  ■-■"■■•■■.■,' 

-  "Oonsid^rant  que  par  bail  anthentiqae  devant  Mtre. 
Z.  Mayrand,  notaire,  le  24  mai  1879,  les  demandenrs  ont 
loa6  an  ddfendeur  pour  le  terme  de  nenf  ann6es  an  cer- 
tain  terrain  ddcrit  comme  suit :  (description),  h  charge  par 
le  d6fendear  de  rSpondro  aax  obligations  et  servitades  de 
Ta  barridre  de  la  dite  commtme  jiia6e  k  cet  endroit,  Ton* 
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vrir  et  former  aatant  de  fcj||fi|||||^reqai8  et  u^cessaire,  de 
manidrci  k  garder  les  f^^|H|f  ^  pacage  dans  la  com- , 
mane,  et  4  donner  passa^^iore  ant  passants  ai  pied  et| 
en  voitare,  la  dite  barriire  6tant  plac^  snr  on  chemin 
public ;  le  d6fen4eur  devant  cldturer  le  terrain  lou§  lui- 
mdme^  avec  droit  d'enlever  les  mat6riaux  k  la  fin  du  bail ; 
que  si  let  d^fendeur  construisait  sur  le  terrain  d'autres 
bfttisses  outre  la  maison  et  I'dcurie  alors  existantes,  les 
demandenrs  auraient  droit>  a  I'expifation  du  bail,  de  les 
garder  en  en  payant  la  valenr  an  d^fendeur,  sinon  ce 
dernier  aurait  droit  de  les  enlever  ou  vendre  ; 

"Gonsiddrant  que  le  dit  bail  comporte  en.  outre-  une 
clause  k  Teffet  que  dans  le  cas  on  11  n'y  aurait  pas  de 
plainte  fond6e  contre  le  d^fendenr  a  roxpiration  des  neuf 
annfies  du  bail,  le  d6fendeur  aurait  droit  de  continuer  le 
dit  bail  pour  an  m6me  terme  aux  mdmes  conditions  ; , 

"  Gonsid^rant  qtte^  les  demandenrs  par  leur  action  con- 
cluent  k  ce  que  le  dit  bail  soit  ddclar^  terming  par  Pexpi- 
ration  des  neuf  anuses  y  stipules  ;  que  le  dit  bail,  quant 
&  oe  qui  peat  ezc6der  neuf  ans  pour  la  dur^e  d'icelui,  soit 
d6clai6  nul  et  uUra  vires  ^n  antant  que  les  administra- 
teon  des  biens  de  la  commxine  ne  pouvaient  consentir 
Hja  \p%\\  pfti^r  plna  dft  nenf  ans ;  et  qu'A  tout  Avftnemftat^ 
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le  ddfendetir  soit  d6clar§  d6chn  de  son  droit  k  an  non- 

d?£[iJiwe  vean  bail  pvce  qu'U  y  a  plaiiite  fond6e  contre  lul  dans 

Bi*Mnn«ue.  raccomplisseiiient-des  charges  quo  Ini-  imposait  le  bail  ; 

if  quoi  )e  d6fendc^tP^  plaid6  en  Hubstantfe  que  cetie  a^tidn 

n'a  pas  616  antorisoe  ;  que  les  imputations  qu'en  lui  fait 

d'avoir  manqu6  ai  sea  obligations  sont  sans  fondement,  et 

"^qij'il  a  droit  a  un  iiOnvean  bail';  et  que* dans  tons  les  cas 

.  il  a  droit  h  des  imi»enfeos  pour  des  constrnctioni  qu'il  a 

faites  sur  le  terrain  ?; 


^."Considfirant  que  le  dit  bail'aveola  clause  de  I'^non- 
vellement  qu'il  comporte'est  virtvellement  lin  bail' pour 
dix-huit  ans  ;  que  d'apres  notre  droit  tout  bail  qui  exc^de 
neuC^nn^es  est  consid^r^  comme  partidpimt  de  I'ali^na- 
tio^'et  que-  les  administrateujs  des  biens  dlaulrui  ne 
spnt  pas  admis  a  efl  .'consentir  pour  une  i>lu8  lohgne  p6- 

riode;  $    '  '  ,  '    "^^        ' ' 

"  Gonsid^ant  que  le  prfijsident"  et  les  syudim  de  la  dite 
commune  tie  sont  pas  autoTis6s  par  la  loi  sp^c^ale  qui 
r6git  cette  commune,  noi»  plus  q^epar  I?  loi  g^6rale  cou- 
cernant  les  corporations,,,^  en  alifener  le*  biens  dont  ils 
n'ont  q^e  Tadmiuistralio^;     .  ^ 

-  "jOonsidferant  qu'il  a  6*'  protiv6  jc[ue  ie  d6fenclour«n'A 
pas-  reHipli-fidete,ment  les  obligations  speciales  auxquelles 
il  s'est  astreint  par  le  fait,-.et  notamment  qu'il  n'a  pas 
eu  soin  de  la  feriSre  die  la  pommune  comme  il  devait  le 
faire,  niiais  qu'il  I'a  habituellement  laissto  Ouverte  aH 
moins  le  tiers  du  temps  lorsqu'elle  anrait  dtt 'fttre  ferm6e ; 
q^i^'il  a  fr6quemment  laisse  sortir  les  anim^nx  delacopi* 
mune,  et  qu'ils  89nt  alles  error  par  les  chemins ;  qu^de! 
plus  s'il  n'a- pas  ouvert  .toujours  et  en  tout  temps  la  bar- 
riere  iorsqu'il  6tait  tenu  dele  faire  pour  laisser  passer  les 
gens,  et  que  les  /emontrances  qui  lui  out  6t6  liRite8.a:  ce 
snjet  sont  demeur^es  sans  effet,  eh^«iprte  qu'il  ^  plainte 
fbnd6e  contre  lui  V 

"  Gonsidgrant  que  la  resolution  adopt^fi^ar  W  syndics 
an  sujet  djf  ];>r^nt  litige  est  une  ai^to;risation  «affisante 
pour  potirsuivre  le  d^endeuK.  ainsi  qu'il 'est  £d|j^  cette 
'^iction ; 


£env6yant  i«6  d^RnseB  comme  niftl  fond 
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"  Pdolare  jUt  olaiue  de  Tsi^oayellement  .que  odmporie  le     '  iM9t 
dit  bail  pour  nenf  aa'tres  ann^,  k  I'ezpirafioii  deS'^neaf  ^^2{*^ 
a&n6es  poor  leaqmelles  il  a  6t6  originairement  looiueiiti,,  m^,;;^.^ 
ill6gal0  et  nnlle  eomme  excMant  lea  ponvoira  dee  dita  ^°™^  • 
administrateiira  de  la  commune ;  *d6clare  en  outre  et  au  "^'^ 

■nrplua  que,  d'aprds  la  condition  qui'  comporte  la  dite  ^     J 
jolause  le  d6fe^denr  n'a  plus  jdroit'  4  un  ,aUtrel»2al  aem-      '   . 
blable  pour  Je  ni.dme  terme,  parce  qu'il  y  a  en  plainte 
fond^port^<.coittre  Ini  comtne  8uadit{  en  conafequence  "-  , 

dit  que  le  dit  bul  est  termin4<^epnis  le  24  mai  dernier ; 
et  condamne  le  d^fendeuir-i  remettre  et  abandonner  aux  » 

demandeUrs  I'enti^re  posaeaiibn  et  jduiaaance  des  dits   - 
|leux  lpu68,  sous  quince  jours  deja  signification  qui  lui  * 

sera  faitd  du  present  Jugement,*afinde.lui  permettrede 
d6molii  et  enleyer  Jes  cldtures  et  bfttisste  qu'il  a  eons*^ 
■  tjrnites  sur  le  terrain  lou6  en  bus  de  lajidaison,  et  de  I'fcurie  ~^      * 
ezijitaiut  lors  du  bail,  les  demandeVrs  ajant  signifi^  par' 
leur  r^ponse  an  plaidoyer  dn  d6fekdeur  k  ce  sujet,  qn'ils  ^. '  • « 
n'enteiidaient  pas  garder  les  dites  dpnstm^tionfr^  et  4  d&-       '  ^  ;  '  • 
faiit  par  le  ddfen'denr  de  yider  les  li^ux  dans  le  dit'^i^lai, 
luij^  dit  d^endeur  ei  lee  sieiis,  «es  iiiieubles  etranimanx       ' . 
(leront  expuls^list  mis  aur  le  c^rreau  Mus  I'ratpilt^-de    > ;  \i 
cetteOour,  et  avec  les  fonnalit^s  reqnis^;  et  condiliDahe    \  '  ^' ',  * 
deplusle  d6fendeurauid£pens,<distrait8^^eto/' :^^^^^^^     ^     .  ,  /N 


I 
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The  defendant's 'counsel,;»<«mQAg  ott^r  gronnd^i  Con^ 
tended  that  the  resolution  waa^ufficieuttq  Authorize* 
U&e  suit.    The  reeolutioji^'was  in  tl^ese  terms:^^'!    ' 

*''A  une  assembl^e  teniie  k  ^prairie,  ^chez'M-  H^H' 
**  Broasard,  marchand  4  Laprairie,  6iaient  plants,  Jlr6- 
"  mie  Broeseau,  pr6sident,^^onard  Hubert,  IMl  Bour- 
'*  dean,  Moise  Bdauvais  et  mpolten  Tio^sier ;  et  ffisoln,  k 
Tunanimit6d^  syndics,  que  J$|<6mie  Brossean  etKo«ll. ' 
"  Bourdeau  soient  autoriiB^s  k  prendre  d'avis  d'avocat, 
'*  particuliirement  de  4(M.  Bobidoux  &  J'ortin,<et  apris 
"  informations  prises  et  s'ils  ont  consid6r6  que  nouf  aronMl^ 
**  droit,  iious^pourrona  proc6der  lep  proo6d6s  nfcessaiT^ 
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MM.       "  poarfiure  annnler  le  baiCqui -e^Bte  entre  les  syndios 
LMPr*.«te.  ««  de  la  conunuhe  de  Laprairie  et  Amable  BiBsonuette." 

d»  Laprairi*  •  v  ,  <» 


f      - 


Pluntiffs'  coniuel  cited  Potliier,  Mandat,  No.  148 ; 
Pothier,  Ck)ntrat  de  loaage,  No.  44 ;  Troplong,  Mandat, 
No.  279;  Merlin,  R6p.  vo.  Ppocuration,^  aect.  1,  (t.  26,  p. 
818),  tc^how  that  the  plaintiffs  had  no  i;>ower  to  lease  for 
more  than  nine  years.  They  are  incorpoimted  by  2  Geo. 
lY,  ch.  8,  but  have  only  the  powers  of  administratprs 
ander  the  coinmon  law. 

JoHKSON,  J.  (in  Review) :—    ...      ' 
The  plaintiffs  ooyenanted  with  defendant  in  the  form 
of  a  lease  before  a  notary  on  the  24tl^  May^l879,  by  which 

Ahey  professed  to  let  to  him  for  nine  yeariB  ^om  that  date, 
a  piece  of  land  adjoining  ||;he  common  of  Laprairie,  with 
the  buildings  and  appnrtenances ;  and  he  on  his  paSrt, 
was  to  perform  the  duties  of  gatekeeper  at  the  entrance 
to  the  common,  and  to  fence  the  land  he  occupied,  with 
the  right,  at  the  end  of  the  nine  years,  to  take,  away  the 
materials ;  and  if  he  should  put  up  any  buildings  besides 
those  already  existing,  the  plaintiffs  were  to  have  the 
right  at  the  end  of  the  lease,  to  take  them  oyer  on  pay- 
ing tlwsir  value.  This  instrument  further  witnessed  that 
the  plaintiffs  might  dismiss  him  for  misconduct ;  but 
in  case  no  well  foiinded  complaint  were  made  against 
the  defendant  at  the  expiration  of  the  nine  years,  he  was 
to  be  entitled  to  a  renewal  of  the  lease  on  the  same  con- 
ditions for  another  similar  period.  .  '■HiiBi 
The  plaintifEs  asked  by  their  action,  which  inued  on 

.  the  80th  May,  1888  (after  the  first  nine  years  had  expired), 
that  the  lease  be  declared  ended  from  the  24th  of  that 
i^ohth,  and  that  as  regarded  the  second  term  of  nine 
years,  it  should  be  held  and  declared  of  no  effect;  uid 

I  they  alleged  two  grounds  for  their  action,  viss. ;  Ist,  that  as 

/tniBtees  of  public  property  a  ^ease  for  niore  than  nine 
years,  which  the  law  holcU;^to  bis  an  alienation,  was -be- 
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yodd  their  po'wer;  and,  ^ndly,  they  ftlJleged  afidsiflE^ 
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defendamt,  misconduct,  and  failure  to  fulfil  the  obliga- 
tions of  the  lease,  and  asked  that  he  might  be  condemned 
to  leave,  and  deliver  up  the  premises  or  be  evicted. 

The  defendant  pleaded  by  denying  the  alleged  miscon- 
duct, and  averring  a' want  of  authority  by  the  trustees  to 
bring  the  actibn.    Further,  he  pleaded  that  three  months'    j. 
notice,  stipulated  in  the  lease,  had  not  been  given ;  and 
he  asked  that  at  all  events  he  should  hh  paid  for  his  ini*- 
provements,  and  oflFered  to  sign  a  new  lease.  ,     V' 

The  judgment  held  the  jright  of  renewal,  wl^ch  wc^tlC^ 
havti  had  the  effect  of  making  the  lease  one  for  eighteen 
years,  to  be  beyond  the  powers  of  the  trustees ;  further,* 
that  there  was  well  founded  oopp^aint  against  the  defen* 
dant  in  his  office ;  and  condemnM  him  to  deliver  up  pos-  ' 
session  within  fifteen  days  from  service  of  judgment  upon 
him,  with  leave  to  tak|a  "away  the  fences  and  buildings 
he  had  put  up,  the  plaintifib  havinj^decljured  by  their 
answer  to  his  plea,  that  they  did  not  want  them,  and  in 
default  to  be  evicted.      <i  '  **"       -»^ 

I  quite  concur  with  the  ji|dgment ;  lit,  in  holding  that 
the  lease,  for  a  ipec^nd  ten^  of  nine  years,  which  was  sti- 
pulated,  made  it  in  effect  a  leaao  for  «ighteeh  years,  which 
the  plaintiffs  had  no  right  to  make ;  2ndlj,  that  tlie  plea 
of  Ao  authority  for  l^ringingthe  action  was  rightly  dis-  ^ 
missed ;  the  resolution^ing  sufficient ;  Srdly,  that  the 
lease  ought  to  be  held  terminated  irom  the  24th  May 
last,  and  thai  the  necessity  of  three  months' notices  pleaded 

., by  defendant,  is  badly  pleaded.   Gonsequently  thedefen-    ^ 
dant  must  deliver  up,  b»  be  turned  out.    ^ntwhenit- 
cornea  to  the  question  of  the  defendant's  misconduct  witile' 
he  was  in  the  plaintiffk'  employ,  I  had  douhts  whether' 
the  plaintiff^  could  complaih  of  it  noW>  after  keeping  him 

;  for  nine  years  without  complaint:  but  by  the  terms -of 
the  lease  it  appears  to  me,  after  reconsidexfltion  with  the 

>  other  judges  wjio  sat  in  the  case,  ti|iat  the  right  view  of 
the  stipulation  is  that  the  defendant  v^as  not  to  have  a 
oontinuanoe,  if  he  had  failed  ih)^  duty  during  thyrsi 
term.    If,  therefore,  ^e  chooses  \a  set  up  as  a  defbi 

'   WW  to  oontinutf  fur  Tmcw 
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*^       more,  he  is  properly  met :  1st,  by  telling  hiip  the  thing 
dTfiSSdti^  is  prbhibited  by  law,  and  2ndly,  that  he  has  forfeiied  his 
wmoiiiMU^  right,  if  he  had  one.    The  eridenoe  supports  the  seoond 
j. answer.   \     .      '■■:*'::.-.■ 

Judgment  confirmed.    , 

RoMoux,  Fortin  4*  Rodum,  attorneys  for  plaintiffs.  \ 
\-'  frifotrtttmtt  8i-Jeam  ^  Oouimf  attorneys  for  defendant 

■   ^    (j-K.)  '  .:■  .■■■:;  :^^^,■ 
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18  nbyftnbre  1880. 


Coram  Papinbau,  J. 
HOWABD  KT  At.  ir.  YULE. 


,■  A. 


"^mSf, 


CoMiumnemeHiJudieaiim  MM—DmoMdmri  dont  lei  imtioiU 
ab$entt'^Proeuratitm^Actiim  en  deititulum. 

Josi:— lo-  Qae  d*iw  1«  cm  oft  il  y  •  frinaieon  demaadran  dont  las  ons 
ont  tear  domioUa  dana  la  provinoe  da  Qn^bao  at  laa  antraa  an  dahoia 
da  la  pmrinoaile  dtfuidear  a  droit  d'obtenir  lacaationnamantiiirf^ 
hm Mffli,«tda  fitlta aaapandre  toaa lea  paooMte  da  la  oanaa  Joaqn'* 
oa  qua  oa  caottoBoamaiit  ait  6t<  foanii. 
2a  QaHm  procnuaar  ad  lUem  qui  intanta  aa  nom  d'nn  alweiit  ana  action 
,  '  an  daatftotion  d'ona  diaige  d'axtoitaot  taatamantaira  at  da  Usataira 
an  fidtiqommis  (m  (nut)  eat  tann,  a'il  an  aat  raqoia,  de  prodaira  ona 
ppocaiation  I'aotoriaant  *  intantar  apfcialamaht  catta  action.    . 

■    ■        ■  ,-^\ 
L'action  6tait  ^rig6e  cpntre  le  d6fendear  demandant '^ 
destitnlaon  de,la  charge  d'extentetir  testamentaire  et  Idga* 
taiie  ei|  fidiToommis  (i»  tnat)  de  fen  William  ^e 

i#s  denumdenrs  6taient  James  W.  Howaxd,^im  Tale, 
6p6iQse  de  F;  Wm,  Widker,  bus  deux  de  Ohambly,  et 
e  L.  M .  Howard,  avec  son  Sponz  0.  M.  H.'  ^artlett, 
raiitprise^,irMdant  dans  la  proyinoe  d'Ontario. 
Li»d6fendear^4lmotibn  que  vn  qn'il  apparaiasait.  an 
if  mtaM  que  run  des  demandenrs  rteidait  en  dehors 
proTinoe  de  Qafibec,  les  4«iAandenf8  ftuwent  temiu 
i  fonmir  ^nn  oantionnement  pour  les  firais,  judfealmm 
Mcivi;  il  demandait  irassi  quNuie  pi^nration  sp6oiale  au- 
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Jm  mottoii  fat  aooordAe  pMr  le  Jugemeitt  mivant : 
.  "La  Oonr  ayant  enteadn  lea  parties  par  laun  avooata, 
■iir  la  motion  da  d^fendenr  piodaite  le  8  novembre  ooa* 
rant ;  qn'attendn  que  lea  demandeajra  Oatherine  Letitia 
Ifary  Howard  et  Oameron  Ifarsh:  Hamilton  Bartlett,  son 
miri,  resident  et  ont  lenr  domicile  hon  des  Jimitea'de 
cetitB  province,  il  liar  toit  ordonnft  de  fonmir  cautionne-'^ 
ment  ponr  tfit,  en  cette  cause,  ayant  ezamin6  )a  proc6- 
-dure  et  d^liMrA ; 


"  Consid6ra1iit  que  les  demandenrs  sont  coiyoints  dans 
ladmnande  qn'ils  ont  port6  centre  le  d6fendear,  et  que 
daWs  le  cas  oik  oelui-ci  r6nssirait  dans  cette  action  il  anr^it 
uh  recQurs  oontre  les  demandenrs  pour  les  fhus  enooums 
A  cause  de  lenr  action  coiyointe ;  ;■>' 

"  Oonsid<§rant,  cependant,  que  vu  Tjibsence  dn  pa3rs  des ' 
dita  demandenrs  Oatherine  Le^ia  Mary  Howard,  6pouse 
diftment  s6par6e  de  biens  de  Oameron  Marsh  Hamilton 
Bartlett,  et  dn  dit  Oameron  Manh  Hamilton' BartUtt, 
aaaignA  ponr  autoriser  sa  dite  6pouae,  l»Tet?onrs  du  d4fen- 
deor  ne  pourrait  pas  6tre  exerc|||^mme  il  aurait  droit  do 
lefiure,  ayenant  le  oasoikils  seraient  dfiiioutte  de  leur 
demande;  *  \ 

"Oonsid6rant  de  plus  que  la  procuration  produite  au 
.dossier,  de  la  part  dea  dijts  demandenrs  libsents,  n'au- 
torisepas  8]^6cialement  le-proc6d6  en  destitution  du  di- 
fendeur  de  sa  qnaliiS  d'exfouteur  testamentaire  demandie 
par  Taction ;  =  . 

"La  Oour  acco^e  la  dite  motion  et^ordonne  que  les 
dits  demandenrs  absents  ds^ualitte  foumissent  le  cau- 
tionoement.^t<i»oa<«fii  tolvi  demand(6  par  la  ^te^  motion  et; 
une  prtfcuration  antorisant  sp6cialement  le  procM6  adopt6 ; 
oontre  le  dtfendeui,  6t  que  tons  les  procM6s  soient  sa^>j 
-  pondus  en  oette  cause  juaqu'ft  ce  qu'ils  se  soient  conformAi 
auz  pr6sentei^^les  d^ns  devaht  suivreJe  sort  du  prin- 
cipal." \      . 

BethMHf  if  BdhwUt  avooata  des  demandenrs. 

$itdii$li  BUdnk,  avooata  des  dtfendeurs.. 

(T  T  w) 
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LHoN.  J.  E.  THIBAUDBAU  v.  DuGRANDPRtl  rt  ^p 
DIIFBNDBUR,  oppaiant. 

f  G<mHm-'Proci$-^m'bal--^Oppo$itioy^Motu)i^.        ^ 

Joa*:— On*  le  Wt  que  to  prooJ»verbiSlG^iifi»-oontleiit  pM  de  nomJ-  f 
Mtion  (to  gutlien.  iil  d'liuHcation  que  1m  mwibtos  aiMit^M  entovte 
oa  •oDt  aoiu  U  gwde  de  qualqu'un,  n'Mt  pM  safflMuit  poor  wtoriwr 
one  oppoiiUon  •fin  d'annator  de  U  pftH  do  d^^ndaw,  flt  Mto  oppo* 
■ition  mn  n>nvoy4«  Mr  &oUod  ttfonme  ftitlto  et  «irldemmenl  mal 
fondija 

Stir  one  saisfe  de  menblei  pntticjiitol  rinaUnce  dn 

demandenr  cotftre  le  d6fendeQr,'oe  denner  fit  une  oppo- 

aition  afin  d'annnler  demandant  la  iiallit6  de  la  aaiaie: 

"  iof  psrce  qne  le  proc^- verbal  de  saiaie  ne  contient  pas 

"  la  nomination  d'nn  gardien,  ni  Vindication  d'un  d6pou- 

"  taire ;  2o.  parce  qu*4  d6faiit  de  nomination  d'un  gardien 

"  le  dit  hmaaier  n'a  paa  fait  enlever  lea  effeta  aaisia  tel 

•♦  que  vouju  par  la  loi ;  8o.  parce  que  le  procda- verbal  de 

"  aaiaie^Ae  contient  paa  un  inventaire  contenant  une  dea- 

•/*  cription  dea  objets  aaisia,  leur  nombre,  poida  et  meaurea 

"  auivant  leur  nature?' 

Le  demandeur  fit  motion,  qu'il  n'eat  paa  n6ceaaaire  en 

/'  loi  de  nommer  de  gardien  on  d'enlever  lea  elSeta,  le  dfifen- 

/   deur  en  ce  caa  en  6tant  le  gardien  naturel  et  reaponaable ; 

qn'attendn  quQ  cette  oppoaition  n'a  6t6  faite  qtie  dana  le 

but  6vident  de  retarder  injustement  jL  vente  et  de  frauder 

lea  demandeUra,  et  de  mauvaise  foi,  la  dite  oppoaition  aoit 

'    renvoyde  avec  d^pena. 

Oette  motion  fut  aocord6e  par  le  jugement  auivant : 

'*  La  Cour,  etc *       .        .'*        1\ 

J*  Oonaid6rant  que  le  dCMd^t^  1  reftiafi  de  fouTniri^ 
I'buisaier  porteur  du  bref  djexficution  en  cette  cauae,  un 
gardien  pour  ae  charger  4«  1*  fif««de  dea  eflfeta  aaisia  en 
flflttfl  cause,  et  "qu'il  jfi'apparait  pas  qu'il  ait  intferftt  &  ee 


plidndve  du  manque  de  tel  gardien;         \ 


•  < 


BUFIBIOH  OOURT. 


t,*' 


"  OoiuliAruit  que  let  menbloi  et  eflfets  Baiiis  tont  raf" 
fitfamment  d^oriU  dans  le  proc^-verbal  de  la  dite  aaisie  ;  '^''"V"*"* 

n^fl  ran  Jm^ 

••  Ooiiai^rant  que,  Toppotitiou  du  dit  oppoaant  evt  ftatile  ^^ 
at  6yidemmeiit  mal  fond6» ;    '    °      %!L^  ,  .  f 

*'  Aocordd  la  dite  motidiii  et  rf^etie  1|  dite  oppoaiUon  ■ 
aveo  dtpens,  etc."  .\  '      '.  /  ' 

Aiig4  Sir  Litfortum,  t^yoctitB  den  d6hudenn.^  y. 
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-*:■■■  Coram  GtiJJ.,  J.    /     -^^  •    ■■  - -"'^   ..^  ' 

DAMB  NAUD  y,  LAYOIE,  at  LA  BANQUB  D'BPAB- 
GNB  m  LA  011$  £T  DU  DiSTBIOT,  T.  S. 

Tten-taiti-^lkpAt  du  monttmt  dA  ef|.  Cowr,  >  > . 

Jvai  >-Qiw  la  Gbar  ne  peat,  aooi  lea  oiroonstanoM  onlinairm,  ordoooar 
'  i  on  tienhwdai,  d«  d^poaer  en  Coar  le  montant  qa'elle  a  <Mclar6  deyolir ,  ^> 
■oasoneMiale-ari^tavantjaiemeot  ^.'.  •-/    '        % 

La  ddmaiide|re«M  intenta  nne  acti^ni  en  sfipiwation  de' 
corps  et  de  biens  contre  son  mari,  le  <dij^fendear ;  elle  ac- 
oompagna  son  action  d'nne  saisie-airrdt  avant  jogement 
contre  la  Banqne  d*Epargne  de  la  Oit6  et  da  District.  Oette 
denaiire  d6clara  qn'elle  avait  en  .mains  nne  somme  de 
1218.62  appartenant  an  d6fendenr.        * 

La  denjia^i^eresse,  aprds  la  contestation  li6e,  fit  motion 

,  demandttnt  qn^ordre  soit  donnS  k  la  tiers-saisie  de  d6poser 

le  montant  qn'elle  avait  d6clar6  devoir,  an  gpreffe  de  la 

Ooar  Sap6rieiire ;  anc^pne  raison  particuliire  n'dtait  donn6e 

dans  la  motionyponr  la  jnstifier. 

La  motion  4^ant  6t6contest6e  elle  fat  renvoyfe  parle 
jogement  saivant : —  \     ' 

*''La  Coar,  aprds  avoir  entanda  le8*parties  par  letua 
avocata,  etc. ; ' 

"  Ouu»ld6f ant  an'il  n'y  >  rien  dans  lei>^cirwuHttttte«ifr4» 
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lAvato. 


1ft  oftiiM,  noB  plus  qw  dftw  la  lot.  pour  ftutoriMT  I'oidm 

que  Ton  dnmftnde  p»r  oette  inotioU  ; 

"  Renvoi^  U  dlt«  motion  avoc  dApei^i;"         1^  ^ 

Amg4  i^  Ltforfumt,  avooaU  de  U  demftnd^reMe. 
l^f^Nfrr0,  aiobmukft  Sf  Povritr,  ftvocat|1dtt.:d6f«ndeTir.    . 


T  ■% 


29  d^mbre  1888. 


%  .•■■^.'  Cbnwi  OuTMKT,  J.     ^■■-■■^  ;"  "^ 

\  ♦    .     CHARLBB0I8  v.  B0UEA8SA.      ^   ^  p 
Dommag9—Proc^ur€  jmUeiain—DifamaHom'-'^dmiiiiott' 

Sua* !— lo.  Qnti  W'^  a  pa  d'«otloii  an  dommld*  «mnnn  p^tkmnalra 
qui,  diuu  w  petition  an  oontairtation  ti'«lecUon  pwrlenMOUira,  moom 
la  oandidst  «la  d'avoir  dau  Mm  Election  indoit  e(  oontratnt  divanw 
fwnoniMi  *  &ira  an  fanx  wrment,  d'avoir  iUt  fyra  oe  qa'oo  aiifwUa 
"  sappoaiiion  de  pereonn©,"  d'avoir  teDt«i{|a,viol«f  J«  »•«•»  do  ■orotln, 
oep  MOosatioM  «taiit^li«rd«mflnt  dfltf*IIUtt  pertinente  aax  oontak- 
^xiationi  d'tleotioos. 

2a  One  le  fkit  que  le  p«titi(mnaii«  n'a  pfa  i*fM  on  aocoaationt  dau 
■on  "articolation  de  faite,"  n'Mt  pu  en  lol  una  adolaaion  que  let 
■ocuMtions  ^talent  fauMa,  maia  'ne  Uat  «tra  conaid^.  qua  oomme 
un  abandon  ^e  oea  moyena  de  oontaat^tion  par  le  pMtionnaira. 

Le  demftndear,  d6pnt6  du  <Somt6  de  Laprairie,  pour- 
snivit  en  dommage  le  ddfendear  pour  |25,000.   II  alUgne 

^  dans  sa  d6claration  que  le  d6fendetir  aurait  prodnit  en 
coQT  ane  petition  contestant  «on  election  an  parlement  de 
Qa6bec,  et  que  daus  cette  contestation  le  d6felidear  Tau- 
rait  faussement  et  malipieosement  aociis6  d'actea  d'nn 
caractire  criminel  et  d^shonorant,  sav^ir,  d'avoir  indnit 
et  contraint  des  persbnnes  k  commettre  le  parjnre,  d'avoir 
oommis  I'offense  que  I'Aote  Blectoral  de  Qii6beo  appelle 

~  "  supposition  de  pei^onne,"  d'avoir  viol6  et  tent6de  vi<der 
le  secret  dn  scmtili  et  autres  aotes  non  moins  oondam- 
nables ;  qiie  toutes  ces  accusations  fausses  anraient  6t6 
iftttft  ufaesait^^  ^^6gu6os,  demauvaiaa  foi,  dans  la  petition 


iU 


hiL 


neloi 


■trrsRioR  oouwp. 

d'Alftciion,  pnia  nibaAqaemment  abMidonii^  loraqmi  1« 
d^lendeni'  prodaisUvMi  articaUtioBa  da  fkita,  **  Mil  of  parti' 
attmn,"  •dmetUnl  (Mtr  14  U  fmvumeU  dm  «ll6gatioas  i&ori- 
minAea.  /         „    "- 

Le  dAfendenr  plaida  qua  l«t  ullAgsdoilfi  ^tekmt  pJMrlJ* 
oentea  4  la  conteatation  ;  qa'jU  »Tait  ith  i|kfiinn4  dea  fait* 
par  dea  penonnea  dignea  de  foi,  «t  qa'il  iavalt  nallamadt 
•gi  de  maavaiae  foi ;  que,  d'aillea^a,  inirftnt  noa  moara 
politiqaea,  ooa  aoonaatioiia  ne  pouyaienllplM'  aticiiii  tort 
aa  denumdenr.  ,.  "^    ^ 

Le  jiigement  aaivant  a  renTojri  r*gii9lijai||^ 

'•UOour,etc ■         '^-^^ "  '  ■"    *^'*- 

"  Conaid6raiit  que  I'Acte  Klectohd  de 
d'ordre  public ;  .   v  •' 

"  Oonaid^rant  qn'en  Id  tTrntr  TrititiniTTHIipiftii  doit 
4tre  priaent^e  par  an  oa  ploaienra  4l<^rara  habilea  4 
Yoter  4  I'dleotion  4  laqnelle  la  petition  ae  rapporte  on 
dont  le  nom  6tait  iiutcrit  aur  I*  liate  dea  ^leoteun  qai  a 
a«rTi  4  rtleotion,  on  par  an  on  plnaienra  oandidftta  4  cette 
4leotion  ; 

"  Ooiuid4ruit  qa'il  appert  que  le  d4feiideiur  anrait  otm* 
teat4  par  one  p6titioii  flign6<^|M»4fu-tii4met  de  aon  nom, 
fit  prodaite  le  22  noTemW«1886, 1'dleotloh  parlementaixlf 
da  dit  demandear,  6lo  aai  datea  mentionn^es  en  oette 
oaaae,  dana  le  comt6  de  Laprairie ; 

"  Gonaidirant  qn'il  n'appert  paa  que  lea  faita  alligate 
par  le  dit  difendenr  contre  le  dit  demandear  dana  aa  dite 
petition  d'tieotion,  et  dont  ae  plaint'  oe  dernier  dans  la 
fpriaente  action  "aoient  dea  faita  non  pertinents  et  dtran* 
gera  4  ceax  qa'en  loi'  tont  6lectear  dement  qnalifift  eat 
aatoria6  4  invoqaer  et  4  faire  valoir  dftna  nne  petition 
d'6lection,  et  qae  oea  faita  ne  rentraient  put  dana  leii. 
moyena  ligitimea  de  la  dite  petition  d'61ection ; 

"  Oonaidirant  qa'aacane  malice  on  mftavaiae  foi  n^a 
6t6  proav6e  de  la  part  da  dit  ddfendear,  maia,  qn'an  con- 
traire,  il  appert  qae  ce  dernier  aandt  employ6  lea  moyenv ' 
16gitimea  ordinairea  en  pareil  cas,  poor  lea  fina  de  la  qon* 
V  ttaatation  de  Tdleotion  da  demandear  oomme  aoadit ; 


m% 


f 


l*.<l-' 


m 


ii' 


■I 


■J^ 


4M 


MONTBKAL  LAW  BBFORTB. 


Chulebob 

T. 

Baiuhm. 


senti^  par  ses  prooarenrs  ad  lil^i  d'avoir  oiAis  et  de  n'avoir 
pas  \nola8  dfms  lea  artionlations  de  faits  par  Ini  prodoites 
lors-  de  la  contestation  de  sa  dite  pdtition  d'6le0tion,  les 
faits  &  Ipi  reproch^s  dans  la  pr^sente  cause,  ne  saarait 
£tre  interpr6t6  en  loi  comine  une  admission  que  les  dites 
accusations  6taient  fausses;  sans  fondement  etsans  aucune 
raison  probable  pour  les  faire,  mais  que  tout  au  plus  cette 
omission  ne  pourrait  6tre  interpr6t6e  que  comme  un  aban- 
don de  telle  partie^e  sa  demande  ; 


Gonsfddrant^ue  la  pr^sente  action  est.mal  fond6e  en 
loi  et  que  le  dit  demandeur  n'a  pas  prou^  les  allegations 
*  essentielles  de  sa  demande ;  v 

"Jtenyoie  et  d6boute  la  dite  action  ave.c  ddpens,  etc" 
i%vttte2o,  Ta»//on  ^  (?otnn,  avocats  du  demandeur. 
Adam  S^  Duhamel,  avocats  du  d^fendeur. 
i.'  (J.J.  B.) 


[QUBBBG  0ON^fltoyERTEl>  El^CJTIONS  ACT.] 

-  January  31,  1888. 


I'    > 


■^^ 


CSoraw  Johnson,  Gill,  LoRANOE»,  JJ. 
'  ^tsbt^ixoF  Laval  Elbotion. 
.         GUIMOND  V.  L^BLANC.       | 

.  ♦ 

Plrocedure-^Notes  taken  by,  stenographer — Correction  oferron 
...      —4n  Viii.  (Q.),e.  8,  s.  4,  {R.S.Q.  6888.)  -a 

Hbld  .— ^That  the  transcribed  notes  of  evidence  takehbyHt  stenographer 
under  the  direction  of  the  Judge,  in  the<-manner  inrovided  by  47  Vict 
(Q.)  c.  8,  B.  4,  are  Uke  notes  taicen  by  tl^  Jndge'himself,  and  it  is  not 
netessary  that  they  shoald  be  i^ul  to 'the  witnesses.  'Where  erroM' 
are  foand  to  exist  in  soch  notes,  the  Judge  who  heard  tthe.evidnu^^N 
upon*  api^cation  by  the  party  interested,' may  order  the  ereors  to  be 
'  corre^tedr  ii^  the  ibanner  he  may  deem  proper.  ^  -       .h 


.« 


J0HN*)N,  J.^"^^  ■■'"■"■"^7^^^""~'"""^7^"""""^^^  '•'■  ■■•,-■■ 

Iniiiis  case  the  evid^ce  havii^  been  completed,  and 
the°  hflscription  for  hearing  being  before  the  Oeurt,  the 


TB^RHidBnt  moves  tfaat^^thgdeirointionB  of  tjhepeUt^ 
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witnesses  be  rejected  froih  the  record.  The  grounds  on 
which  the  motion  rests,  as  alleged  by  the  mover,  are  that 
the  transcribed  notes  of  the  stenographer  do  not  conrectly 
r«^rt  the  evidence  as  given ;  and  that  they  have  not 
been  rea^  to  the  witnesses. 

There  is  no  doubt  that  lEcT  defKiiitipnirha^ 
read  to  the  witnesses :  they  themselv0i9^  come  forward, 
and  swear  to  the  fact,  as°well  as  to  certain  iniu:cuTfu3ies  of 
juoreorless  importance  in  thein..  tjiL  this  respect  the 
case  is  exactly  the  reverse  of  the  Misiisquoi  csiie  |l|f  and 
there  would  remain  no  prasumption  of  law  ^  to  b|>entte 
in  favor  of  the  r^pilarity  of  the  proceeding.  ^^  > 

In  another  important,  and  indeed' decisive* respebt,  the 
difierence  between  the  two  cases  appears.  The  47  Vic, 
c.  8,  had  no  application  in  the  Missisquoi.case,  as  it  has 
here.  ''■",■       ■.  _;•.-'■:■    ,  ..- 

That' statute,  in  toy  view  of  it,  amenipled  th^  i^eled 
268  and  264  of  the  Code  of  Procedtiire  and  subsequent  en- 
actments regarding  the  taking  of  evidence  in  Various 
cases/ and  substitiited  for  the  ol4'law  the  taking  of  evi- 
dence|iy  stenography.  The  sten^aphen^  are  made  offi- 
cers of  the  Court :  they  are  to  take  the  notes  under  the, 
direetioni  of  the  Judge ;  and  the  Jj^j^ge  may  order  the  notes  to 
be  read  or  corrected  sitting  the  <^ourt  if  nebessary ;  and 
a  copy  of  these  notes  is  made  by  ^i^  stenographer,  leAa 
certijles  d,  and  it  then  forms  therecord. 

.  These  notes,  then,  are  really  the  Judge's  notes.  The 
difference  between  directing  Ms  shorihand  writer  what 
to  take  down,  and  taking  it  down  by  his  own  himd  is 
only  one  of  convenience,  « 

Tarn,  therefore,  of.  opinion,  that  no  reiiding  of  the  evi- 
4<Bnce,  except  in  the  cases,  specified  is  necesseury ;  and  the 
notes  'certified  nncler  the  Act,  are  the  record  io|  the  evi- 
.dence,  without '  further  fpim^ity.  But  it  mtiy  be  said, 
the  witnesses  swear  to  mistakes  in  the  notes  of  «vi&ence. 
The  law,  ho\fever,  expressly  pirovides  for  .th^ii:,' also*. 
Olaiise  G  of  section  4  pijiovides' that  ".updn4pplicatibi^by 
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"  the  party  mierested,  the  Jadge  who  heard  the  evidenoe 
"may  order  the  correction  of  errors  in  the  manner  he 
"  may  deem  proper."  The  letter  and  the  spirit  of  this 
enactment  leave  no  donbt  in.  my  mind' that  it  was 
intended  as  a  step  in  the  direction  of  simplifyitig  the 
taking  of  evidence,  and  abrogating,  as  far  as  this  district 
is  concerned,  the  difficulties  and^sQjitfiision  that  have 
heretofore  existed.  The  power  oi  the  Jndge  of  his  own 
authori^g^^make  correcti^s  is  decisive  as  to  the  notes 
be^lg  fa^^iwi,  for  which  he  is  judicially  responsible,  and 
which  he  is  emp^ered  to  have  correct^  «»  the  ma$mer  he 
tluijf  deem  proper. 

Motion  by  respondent  to  reject  depositions  dismissed. 

Mercier,  Beausoleil  ^  Martineau,  attorneys  for  petitioner. 
*^6.  Boisveri,  attorney  fo/ respondent. 


■■^ 


October  81, 1888. 


Xipram  Johnson,  J. 
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v;  THE  ONTARIO  AND  QUEBfiO 
RAILWAY  CO.        : 


s^;'-- 


^ 


"■X.'' 


dbl^ation — tkmages  for  inexeciUum  of— Art.  lOtO,  C.  C. — 

D^mOt. 


''   *. 


Hm> :— Where  the  defendants,  by  the  terms  of  the  deed  of  sale  of  a  atrip 
of  land  io  them  by  the  plaintijl^  undertook  to  oonstract  two  crouingv 
with  gates  and  Caistenhiga,  to  enable  the  vendors  to  croes  the  railway, 
-  but  no  time  was.  stipulated  within  which  such  crossings  were  to  be 
constructed :  that  no  d»mages4louId  be  clidmed  for  inexacutton  of  the 
obligation  until  the  defendants  had  been  put  in  de&nl^to  make  the 
crossings ;  and,  in  th»  present  caiw,  no  damages  after  the  dettodaats 
had  been  put  in  defiwlt  having  been  proved,  the  action  was  diB> 
missed.  ■■';■'■'. ' 


Pbb  GuRjQbf  :-^ 


The  plaintiffs  were  proprietprsof  two  fBurms  atSt.  Anne's, 
already  intersected  by  the  G-rand  Trnnk  Railway,  and 


already  intersected  by  the  Grand  Tfnnk  Railway,  and 
they  sold  to  the  defendants'  oompany  a  strip  i,oi4  feet 
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)f  sale  of  a  strip 
cttwocrauingi 
068  tin  railway, 
lings  were  to  be 
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action  was  di>> 


ftt  St.  Anne's, 
Uulway,  and 
[p  1,028  feet 
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long  by  a  width  of  80  feet,  and  the  deed  contained  the 
following  clause :— "The  company!  shli^  erect  and  main- 
"  tain  on  each  side  of  the  railway,  i»roper  fences  as  jnroyi-  ^' 
"  ded  by  the  Oonsolidated  Railway  Act  6f  18*79  Ind  its 
"  amendments;  and  fhrtlier,  shall'constmct  for  the  nse 
"  and  convenience  of  the  vendors,  their  heirs  and  assigns, 
"  antf  at  a  place  to  be  decidedr^ptm  by  the  company,  two 
"crossing^  with  gates  and  f^tenings,  to  enable  the  v 
"  dors,  their  heirs  an4^aB8ign8  to  cross  the  rai^ay  at  any 
"  time ;  «nd  said  crbssingps  to  be  maintained  by  the  com- 
"  paby,  who  shall  not  be  bonnd  to  ctuistrnbt  &tj  other 
^^Vcrossingacrossthe  said  property,  etc."  •  .^ 

The  present  aption  was  served  on  the  21st  Jnly,  188*7, 
and  alleges  #400  damages  due  for  neglect  to  maJke  the 
crosring,  and  for  obstmctiofls  of  iron  and'  other  material 
hindering  the  plaintiffs'  nse  of  the  gates  an  '«tfie  Q-iand 
Tmnjc  Railway;  an^  it  also  alleges  a  notification  and 
protest,  of  the  7th  of  June  previous,  reqiki^ilg  the  cross-, 
ings  to  be  made ;  and  further  alleges  their  ^ntinued 
neglect  to  make  tbeni  after  the-  protest,  or  to  rem<l^^  the 
alleged  obstructions  to  their  use  of  the  gates  on  the  G-rand 
TmnkRailWay.  !  -^^ 

The  piea  of  the  defendants  is  that  thiey  were  not^t  in 
default  to  execute  their  obligations ;  and  that  the  plailfl 
tiffs  have  suffered  no  damage. 

The  deedof  sale  under  which  the  defendants  underi;o(^ 
to  make  the  crossings  did  not  fix  any  time  withfn'whidli 
they  were  to  be  made.  One  crossing  was  made  tft  the 
eastern  end  of  the  plaintiffs'  land  as  soon  as  it  ^iis  occu< 
pied  by  the  railway.  A9  soon  as  the  protest  was  served 
th?  defendants  set  about  maMng  tl^  Becojpd  croSing^  ' 
and  continued  with  all  reason|ible  mligence  till  it  waf 
finished,  some  time  previous  to  the  6ih  of  July.  No 
damages  could  accrue  under  the  law  (Art.  10*70  G.  C), 
since  there  was  no  delay  fixed  by  the  terms  of  the  con<«. 
tract  The  defendants'  obligation  is  no  greater  under  the 
deed  than  under  the  Railway  Act,  except  as  to  the  ntim- 
ber  of  crossings.  They  contend  that  their  obligation  as 
to  OrosaingB  is  similttr  to  that  as  to  fenceaimdrgates  nn^er 
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»<»•       sec.  18  6f  the  R.  S.  of  0.  ch.  109 ;  and  I  incline  very  much 

^J"''"     to  think  they  are  riRht,  as  sub-sections  (a)  and  (A)  4,  sefem 

o.*Q.'R]rCo.  clearly  to  extend"  to  farm  utossings.  If  that  were  so,  then 

the  defendants  would  have  been  entitled  to  three  months' 

delay  after  being  required  in  writing,  to  do  the  work ; 

but  giving  no  direct  ruHhg  upon  that,  still  no  ^amages 

*  are  proffed  to  have  been  suffered  after  the  protest,  and 

the  plaintiff  upon  this  latter  ground  alone  would  have  no 

case.    The  evidence  as  to  some  dihns  of  rock  being  scat- 

T^^  tered  by  blasting  is  irrelevant  to  the  issue.    The  ^^on 
asked  Jbr  damages*  for  not  making  the  crossing,  an^  Sr 
leaving  iron  and  other  obstructions  ne^r  the  gates.  It  says 
^  nothing  about  damage  suffered  during  the  constfuctipn  . 

of  the  work.        .*      '■.    '■'■"',.  "      .       .  ^  ..  -    .   f^- ■  , 
'        The  judgment  is  as  foUo-wai—  'Si  ' 

"  The  Court,  etc. :....: 
'      "Considering  thi^t  the  plaintiffs,  proprietors  of  two 
farms  mentioned  in  their  declaration,  and -whereof  they 
sold  to  defendants  a  stri^)  1028  feet  long  by  80  feet  wide, 
demand^  their  action  €amages  from  the  defendants  for. 
not  h%vwg  made  one  of  two  crossings  which  they,  the 
defendanti,  bound  themselves  to  make  by  the  deed  of 
sale  6f  thfsaid  strip  of  land,  of  the  13th  Sept.,  1886,  the 
said  deed  not,  however,  containing  any  stipulation  as  to' 
the  tiine  within  which  the  said  crossings  were  to  be 

^.  '■     ..."made;     /0:  ^  .  ^      .  ^^^,^'    ^  '■■■'■■■'' .''^         •     '  ^"' 
^♦Considering  that  the  said  action  was  served  upon 
tlfie  21st  of  July,  1887,  and  alleges  a  notification  and  pro- 
test of  the  tth  June,  1^87,  requiring  the  said  crossing  to 
be  fliade ;    and  further  alleges  the  neglect  of  the  defen- 
.  dants  to  make  the  same,  and  to  remove  certain  obptinc- 

tions  of  iron  and  other  materials  in  the  way  of  the 
plaintiffs'  use  of  the  gates  then  already  subj^sting  on  the 
line  of  the  Grand  Trunk  Eailway^f  Canada ; 

"  Considering  that  the  said  notification  and  protest  did 

not  any  more  than  the  said  deed  mention  any  time  within 

which  the  said  crossing  was  required  to  bd  made ; 

M  fijttnii JaTiw.au.  thftt  the  defeadaats-jS 
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October  81, 1888. 


Coram.  Johnson,  Tasohereau,  Mathibu,  JJ.    ' 

■'^HAERON  ET  ux.  V.  LA  COR^RATION  DB  LA       ' 
PAROISSE  DE  ST.  HUBERT. .  "^ 

Municipal  Law—Damagesr-Notice—  W(ttver-'Art:i9S,M^C., 

as  amended  hy^^b  Vict.  (Q.)  cA.  86,  «.  26.  iwrf  gjy  48  Fict.V 
■  ^^  '  ch.  28,  s^U— Costs.      \  .  yf'    :    "  Wi-,.    .        ^■: 

Hau> :— 1.  A  Amnicipolooiponition  ia  raponsiblefordamagM  aiding  fkom 
the  bad  oKmdition  of  the  side-walks  and  streets,  without  {riibfttiat  it 
had  noUoe  of  the  defiMsts  wl^ich  led  to  the  aoddenVoomiilain^biL 
2.-  That'  the  notice  of  soit  required  by  Jkr^  793  of  the  Mtinilpi^^^d& 
.     as  amended  by  4&Viet  <Q.);'ch.  85.8.a8/and°by48  Vict  (Q.)  di.'. 
28,s.  15,  ai^es  not  only  to  actions  for  the  penalQr  therein' enacted 
but  also  to  actions  for  damaKss  resultin^'lroi&  the  ncp-^tecntion-of  ^ 
v^i>raoi*i»rbai«r  and  by-laws. 

3.  Bu^uch  notice  is  mot  a  matter  of  public  order,  and  may  be  waived 
by  ttr  jtefimdaiiis'  failure" to  invoke  the  absence  of  notice  by  Uieir 


plwwHnpi,  aaAjyy  their  adiuisBJug  uf  llabAll^ 


- » 


not  j^tit  in  defaal£  to  execnCB-tjbieii^  obligations ;  and  th^t 

the  plaintiffs  have  suffered  pp  damages ;  •  , 

"  Oonsideting  that  as  soon  as  the  said  protest  was  made  **'  *  *  "••*;  .^ 
in  Jane,  188'7j  the  defendants  set  Itbop^*^  making  the 
.    second   crossing  (the  first  haVing-^en  n^e  long  pr6- 
'    viously),  and  continnDd  with  a  reasonable  speed  and  '     --*.  ; 
diligence  until  it  wifiii^nished  in  the  early  part  of  July ',  V 

^  'VGoiisldering  that  no  damages  could  accrue- tb  the 
plainiiffs  under  the  said  deed,  or  under  the  law  (as  well 
by  Art.  10'70  of  the  Civil  Code  as  by  sec.  18  of  the  Revised 
Statutes  of  Canada,  ch.  109)  until  due  notice  given ; 

"  Considering  that  no  da)|oiages  are  prov^  to^^have  been 
suffered  since  the  protest  aforesaid ;  .      '        \ 

%    "  Doth  dismiss  said  plaintiff's-  action  with  costs,  dtstraits, 

etc."         ■   -     .  .r  .       ^  ^ 

Lacoste,  Bisaitlon,  Brosseftu^  4"  -^o**!  attorneys  for  plain- 
tiffs, i        ,  '  j^      . 

ANtoUs  ^.Caikpbetl,  attorneys  .for  defendants.      W, 
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4.  (MAtBMoil!!.,  ^fti-HI^  ">  •«**on   tor  dunaflMK    tor    penooal 

Inlhiriw  BiM|l«bMd,  whiffle  the  .|diant|Nft>Uiiw  jndgment  for  only  ^ 

c^^'A.  u  portion  df  0^  wooont  demended,  hJMl  not,  where  the  defendwt 

^  jwvtaM  £         viM»  no  ten«t<4  or  en  ineafflotant  tenib,  be  condemned  to  p«r  the 

mi  -^i         *^»*-*'  dil^iwoeMtilMii the ooete f^  ooJ^rtetlon of w action  tof,t^ 

+  ^?    i  4»^tiW»(M4M<denaortifeWoaMMea8ht  ^< 


il 


TKe'iliBoripiitai  in  E«vieW  wM|j»the  ^ 


S|ip6Ti( 


)iitr0 


4rj»llegini^ 

»]^ag  into  ^jioli 

ilW  the  actio&,  fiipif^t..'^ 

iHtonght  this  amonntw;'  ^ 


ellawed  |80  damaged 

'* '  "     1*    ' 

,  '*0^fi^rfSf  ^l»**#i'«»^«"**«  *»®  Te(?pon8ible  itt  dain» 
gk&tf  ih^M&f  ^ma^^  tlie  female  .plaintiff,  by  atep-}^ 
^ff  ii^.  iW^  on  %•'  aide-walk  itt  question  in  this   \| 
kti|e,>nt  thafehe  plaintiffs'  claim  is  exaggerated,  and    | 
V Aifenclpioven beyond  1^0 ;  .  ^'  \     ,,      a 

^iCderihgthat  de|lBiidai^V«>ffeT  o£|5  damag^ft  pnd. 
i^Stepif regnlar,;ist6^Bi^ikll;     /    .    .   ' 
,  ,  ^^Jii  o^d^mii  the  defenSantikrpay  and. satisfy  to 
the  Jtnintiflbthe  8«d  snm  of  1^0,  /with-  interest  *th«reon 
liom  the  lOfclt  6C  SeptemW.  tm,  date  of  service  of  piro- 
„  %B^,  Iflid"  costs, of  suit  as  in. an  hM^f  &'  t^ia*  amoitnt  in.  • 
"^  tlie  CircWt  Oourt:     "  ,       /  ►      ..  .^ 

;i^ta|jiiaintif&k,snbmitted :—     .      ,       ■'  ^        ^ 

"^♦fial^corp^rations  tent  rttponsables  des  accidents  par 
d^itt>  d'etitretien  saps  ancnn  avis ;  Beauchemin  v.  Corp. 
«g&«flte  &«./«»•,  6  Leg.  New8»  861'  * 

^•article  amendfi  T890.M.  n'est  pji|iapplica|)le ;  LawiH 
V.  Corp.  de  la  paroisse  du  Sowtf-OM-lBMe^*' t  Leg.  JJews,  818. 
'iLWicle  f&t-iT'  applicable,  la  Sfef^nderesse  aurait  d^ 
rinvo^upt  par  ezceptioi|k  la  forme ;    Cofp.  dm  '*—"- 
A  no^tot  f  JfuW.  idHk  45.'*  - 
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siyice  of  pTOf , 
it 'amoitiit  i^i ' 


it ;  and  also  contended  that,  in  any  case,  thoy 
itlod  to  the  difference  ol'  costs  of  contestation 
.Action  for isa  and  one  for  * 200. 

',  J.' ^In  Review) : — 

;^roof  in  this  casevthero  js  nothing"  to  be  said, 
'^^''the  plaintiff  \yas  clearly  entitled  to,  the 
^^n.her  favor  in  the  Court  below  for  |80,  dam 
i^  from  the.  bad  state  of  the  board-walk  in  thti 
i^ality  inwhidi  she  lived. 
W&lt^  poinf  of  notice  of  action,  however,  there  i 
itfinetMng  ito  be.  sai4.  ,.  The  Art.  793  of  the  Municipil 
Code,  aa::^ende4  by  the  two  provincial  Acts,  45  Vict.,/c. 
*^'  *%J^'  ^^^  ^^^  48  Vict.,  c.  28,  sec.  15,  is  a  very  com- 
prehelfflve  enaotmcsnt,  and  provides  not  only  for  the 
duties  of  corporations  in  cases  like  the  present,  but  pen- 
allies  foif  inobservance,  and  civil  liability  for  damages  to 
parties  injured  by  their  fault ;  and  then  further  and 
generally  provides  that  no  suit  shall  be  taken  against 
any  such  corporation  without  fifteen  d^ys'  notice  in 
writing  to  the  secretary-treasurer.  It  was  argued  that 
this.last  provision  applied  merely  to  the  case  of  the  pen- 
alty ;  bttt  we  think  otherwise,  and  hpld  it  applies  to 
both,  without  restriction.  But  the  notice  is  clearly  dis- 
pensed with  and  waived  by  the  defendants  themselves, 
who  come  into  Court  and  acknowledge  their  liability, 
and  offer  $3,  nCi     ^.: 

Tho. point  whether,  in  eases  of  this  kind,  the  absence 
„  of  notiee  as  a  pre-requisite  of  the  action  can  be  taken  ad- 
vantage of  without  bbing  expressly  raised  in  pleading,  is 
tnerefore  not  necessary  to  be  decided  now ;  but  it  shbuld 
be  observed  that  this  ac^pn  is  not  regulatgd  by  the  Art. 
^,  C.P.,  requiring  "otic&^oj^ajo^  to  ij|jfl^,||||xjers ;  and 
tltere  may  be  a  sound Jptrn'^tMi  bety€ei|>tl«;  general 
^^tie  permitted  by  statute  to  raise  tl^  pSn^  and  the 
'  Municipal  ^ode  wh||h  gives  notai^h  permission.  <*     ^„ 

\;Mathieu,    J.   (after    expressing   concurrent  ^m. the 
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Ltt  dfilV'udwHHO  Ht)uti«hi  qiip,  da-iiH  tous  1«'m  cm,  Ipr  do- 

muiidottjrH  auniiont  du  feti:^  condamn6H  4  lui  payor  ltt  dif- 

l'6T0uco  d»ft  l>»iiH  de  *  piitesUtion  dVutri'  u»t^  ttctiondo»80 

e4  racUon  leilif^n'iutentee.  '    •  ;  ^  ,        • 

^Vn»^'tK4««l«*  <lemandi'  des  demandours  6tftit  oxagfe^ 

5  rte,    'Omfi  dfm^ndo  ii»'  pouvait^tre  jToiidfee  quo  hut  dos 

dow<nage8  rfe^an;  car  on  n'a  pas  prOtondu  qu'il    y  »'ut 

Jialice  <Ji^  la  part  d«  lu 'dfefoudorosse.  "  La  d6fendero«He  ue 

domatid«tir8  que'lft  »omme  de  ♦SO,  o'est  c« 


qu'a  dit(fecotjr  de  premier*?  instanots  et  ce  que  ditlaconr 
do  ?6vi»ion.  La  dfel'endorcBso  n'ayftut  pas  fai^  d'otfre  euffi- 
Ba»W,  elie  est  condamu6e,A  payer  la  «omine  do  #80,  et  les 
frais  d'wne  a^tioh  oonte8t6e  de  ce  montant,  co  qui  com- 
prend  les  tfemoins  de  la  domaiide,  le  coAt  de  leur  assigna- 
tion et  de  leur  taxe.-    Mais  sa  contestation  a  6t6  dficlar^ 
bivn  fond6e  par  la  cour  de  oremiert;  instance,  po^r  la  dif-. 
f6rence  ontTo  une  action  de^O  oil'actioiktelle  qu?in1;eiit6o. 
EUe  a  T6u88i  sur  cette  conteBtation.   Poutqtioi  les  deman- 
deuTs  ne  leur  payeraient-iJs  pas  la  difFfirence.des  ftais^de 
conteBtation  d'entre  une  action  de  $^0  et  Taction  t?Ue 
qu'intent6e?    Sur  quel   jprincipe  de  Iw   o^  de  justiqe;. 
pr6tend-on quela dfefenderessoqui rfiftesiWUire  renvoyer 
Faction  des  demandeurs,  pour  une  somrne  io|l70,  n'aur» 
'pas  le  droit  d'av<5!r  les  frais  de  cette  contestation  qui  est 
d6clar6e*ien  fond6e  par  la  cour  ?-  Pa|4©'jugement  de  la 
cour  de  premiere  instance,  la  dfefenderesae  paye  s^  dt^tte, 
ayec  les  frais  incidents  a  I'obtontion  d'un  jugemeut  pottr 
"  le recouvrement  de  cette cr6ance, et, de  plus,  olle  vanayei 
au  moins  1100  de  frais  extras  qaaiiui^ontoccasioip^s  pa*^ 
la  faute  des  demandeurs,  dans  I'institution  de  ceUe  poujs 

suite.^     '■■.-*"  ■-  ■'' "  '■■  -*  ■  .  ■■  V-if-'.-    ,.  k,    ■'.■■'■-■.-  . 

Mais  on  dit,  la  dfefenderegise  n'a  pas'  fait-d'offre,  et  si 
elle  eAt  fait  detroffres,  elle  aurait  eu  droit  aui  frais  de  con- 
teBtation. ^n  admettaut  que,  si  la  dfefendferesso  "avait  fai^. 
des  offres  suffisantes,  elle  aurait  eu  droit  aux  frais  decon- 
testkion,  on  fait  une  admissiwi  *1"®  l'on-»«  devrait  paei 
retirej;  p'arceque  la  d^fenderesse'  a  suoiiombfe  pour  1« 
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somitti^  <te  Itiu ,-  eu  effete  eHtrpffl 

<3onte8t6e,  pour  cettQ  somme,  justement  parc^qti'6lle  n'a  pas 
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fait  d'offre,  car,  si  oHo  eutiait  dea  offrw'olle  »„e  payerait 

,pa»  de  fraiH  do  tout,  si  ce  n'est  juftqu'aux  offrep;  mais, 

ii'ayant  pas  fait  d'ofFro,  olio  payo  lee  frais  d'uno  action 

contest^e,  ppur  le  montant  de  ISQ,  jaaqti^au  jngement.    ^.4 

JTe  Herais  done  diapos^  &  confirmer  le  jngement  de  la 

*  Oour  de  premiere  intitance,  quaint ;:aax''4^mmages,  el  h  le- 
rfeformer  quant  aux  d^peus,  et'd.roomlamuer  lea  deibai^- 
deurs  d  payer  k  la  d^jfenderesite  la  difrfereucedeH  frala  de 
tontestation  d'entre  une  action,  de  $80,  et  Taction  telle 

"  qii'^nt0QLt6e, 'et,  ai  mea  pr^tVntiouu  eKtsaent  pu«  pr6valtp1r 
aupr^a  de  mes  colldgjatea,  j'aurais  divi86,  pour  cette  raiacK)^, 
les  frais  de  la  Co^ir  de'  rfivision,  vu  que  la  dfifenderosiie 
aorait  i^uaai  en  pi|iriie„devant  cette  Oour. ' 

-■""»'■  .^"  ■■•-#■'.  V''.  ..'    •■       •■  .         ,.■■.'  ?^.      ■'  .V   "'  .       '  '  ^ '.  '  ^. . 

Ti^HEEEAtJ,  J. ":—  ^.  ■■_,,■        .-,  -  l'--s-  '^^fe-     ■■  /'  ■  ^ 

•  By  the  tender  which  the  defettd^nts-made,  there  was  a 
renunciation  on  the|rpartof  the  benefit  of.  notice  required. 
by4;helaw.     i*  "  "'. 

On  the  question  of  costs,-  it' musi  he  considered  th%t' 
both  parties  here  are  in  the  wrong^<—-th4  plaintiffs  in  askf^, 

"ingUo  mudi,  and  the  defendants  in' offering  an  amount 

,  which  the  Court  declared  to  be  inadequate.  In  thfse  cir- 
♦rtimatancetf;  iwe  follow  the  established  jurisprudence  of 

fOur  <6pi|rtB  by  allowing  the  plaintiJOTs  costs  as  of  an  action 
for  the  amount  recovered.  '.-The  defendants. might  hiivq^ 
relieved7themselx,e8  from  all  responsibility  for,  costs,  iif 
they  had -tendered  that  aniount. 

/  ^  '  ".,  I.v-l     ,  Jtidgment  confirteued. 

Mathieu,  J.,  diss,  as  to  costs. 
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:Th«  pliUiitiir  a«f*»i<l,  In  wrlliiiK.tw  imrnhhwa  , 

\  of  whidi  *.1,00fifw«»  ail  oxiulinn  iij<)rt|?a>,'«  which  h 
of  Uw  h«»tol^.  *<'><(*"  *«  '»  P*'*'  0*  t»«»ln«  <'""  <^«  ' 
Wofi^  «i  't>!^!/*'  ''A.  «'"'  *2,(KiO  wUliln  two  tnontl 
thi»  W*^tliilr'riiiH  JwaB  iw<;«|it««l,ttn<l  ratiflwl  by 
thode«Kw>*«»iote/e«nUv!.    The  plaintiff,  nearly  fiv 


uHHititiwI;  an<t 
which  iiw»  to  hf 
the  thitn  uf 
m   venilar,  hut 

tuonthfi  tt(U»r- 


'3«>^« 


igYfoin 


w«r(lBll|^Mej3»»»""ial  Umd«ir  of  the.$«»,QOO,  and  «lmib(  the  *2,(K)(>, 
leHH  iWereaf  accnuwl  on  the  inortRajiw,  ami  culleil  upon  the  vendor 
tooii;«<j*U'»deed  in  aceordanco  with  the  wrJtinR  »  and  ho  afler- 
*wanl»  brought  an  mjtlon  to  compel  the  vendor  to  execute  a  deed,  but 
wlt^^ut  making  all^depoHit  with  the  prothonotary.      *  ^ 

Held  :— thtt,  In  orden|o  !>'>»  .M«e  vendor  It^illy  liHj^efault,  the  plaliitlflf 

Hhould  b.«ve  tende*5  the  |6,<HKI  w;ithin  ton  <lay*  from  the  date  of  the 

writing,  and  that  the -tender  Huhsoauently  waa  Itw  late.  Vurther,  that 

,     the  plaintiff  Kholjld    have  renewed -the  tender  by  Ilia  atitlon,  and 

"     -  broiidib  the  money  W)  Coiiift. 

'The  action  v^as  hmd  on  a  letter,  addressed  by  the 
plaintiff  to  defeudant's  fgenkiu  the  following  terms  :— 

i, G. joN», Eaq^     • »:..  - ;    :       ,%•***•'•  ^^:^^\^^\ 

^^'^^^'    '  1  will  piit^haKe  the  Frawer  pr^rtjr  frontinfi^on  Bleury" 
Stn»t,al>out40feet  Hnd-oxt^M^nt;  t(>^V«dH  Aloxanier  Street,  ^  distance 

™**«Ulf  •tumo  frflM  Htoro,  and 


>* 


J'- 


^  -if 


■Of  one  hundred  and  oii^hty  m!wUir4H.UAno  fr0lM  Htoro,  and  dwelling 
above,  ami  a  crockery  store  fr<fliling  on  said  -Bleury  Street,  and  an  ice- 

^xmon  the  rtiir  of  eaid  prou^rty.   th®  repairing  df  the  roofs  now  bw^g 

Xno  to  h*  completed.  Ulio  title jd>N||kefr«ct  and  thftjjroperty  cpi)fflM»ted. 
iVn  deedftrof  the  proiierty  andl^cft»  to  be  furnlpMJ  bjs  vend«F,  whd 
also  is  to  transfer  the  insurance  now  on  said  buildings  lom%..  The  atiitie 

^toi««nd  dwelling  W^out!fau«d  updettloase  to  pDMifc* tenant  %t  six 
hun3t^  dollars  per  aimu&iand  in  SitUtioh  jij^tftuaPiHl  artJS^ment*  on- 
the  said  etoreAHd  dwoiling.    The  price  t«|||yeVen  tbousjnd  .dolUni. 

.  I  witt  ««&rou«Qd  p^  ilie  existing  mortg8iCTpbM|^>ou8«nd-dollam  at 
5  p:lc  ^10^%,^  the^balkRC^of  (fight  ihSBand^llllarfl  tofce  paid  tti 
fo^iffS-^i*  UiqUBWjddbHara  ofl  PasHing  tJi^  deed,  which  isto-be'done 

"liSPdaJ's'  tin^e,  imdtfee  ren^njng  «2,000  wUh^in  two  montliB  from  this 
dller  Add  last  mentioned  a#ff  to  b%  iatetest  at  the  rat©  of  5  p.  &'¥«• 


*.«»,. 
.i*»- 


>f  .yuUWfa^y; 


Aoross  this-  letter  was  written  :  •'  I  accept  this  offer  fdr 
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this  offer  for 


^^  i  fOTBRIOR  OOVWl.  4it 

^*  my  principal,  "Wni.  Fraser,  com'n.  to  rao  of  two  mid  • 
"  half  por  ceut.  payable  by  him.    0.  G.  Jonea,  agent  " 
„    "I  ratify  thin  agre««m«iit.    Win.  FroaerKSept.  27,  'St." 

'Mie  declaration,  after  reoitinj?  the  letter,  alleged  that 
the  plaintiff  had  btson  always  ready  to  carry  out  the  terma 
of  the  contrafvn>Mibodied  in  the  letter,  and  hod  often  de- 
manded of  tVi  defendant  to  carry  out  the  aftDie,  but  that 
the  defendant^iul  refused  to  do  HO.  0 

'~^-  The  ^declaration  then  alleged,  ^hat  on  the  14th  of  Feb- 
ruary,%8K,  ^y  the  ministry  ol'  Marler,  N.  P.,  the  plaintilf 
Ibrraally  doV^iidcd^of  the  d«*rendaat  to  execute  a  deed  of 
sale  in  terms  of,  the  alleged  (contract,  m^  tendered  the 
sums  of  16,000  and  12,000  mentioned  ir  the  letter,  less 
the«um  ot|8i).45,  being  the  interest  accrued  on  the  mort- 
gage of  !J8>00  referred  to  in  the  letter,  from  the  10th  of 
November,  18H7,  to  wit  in  all,  the  sum  of  $t,l>00.65. 

■^he  declaration  then  alleged,  that  the  defendant  refused 
to  comi^  with  the  demand,  to  the  damage  of  the  plt^n- 

•  tilfoftHJI^um  of|500.      ^ 

'^     The  l^m^  of  the  declaratioji   was,   that  defendant 

Hl^oufd  bel^^mned,  within  fifteen  days  from  the  judg. 
ment  to  be  ^j^ered  in  the  cause,  and  upon  tender  tohim 
of  said  Kum  of|'7,^0.55,  or^of  such  other  sum  as  might 
be  due  at  the  datMMie  execution  of  the  deed,  having  in 
view  the  accuwula^OTi  of  JAterest  and  th^  estimation  of 
damages,  ^o  execute  to  and  with  the  plaintiff  the  deed  of 
Hafe  of  which  a  oopy  was  filed  by  the  plaintiff,  with  such 
'  -modificatioiis  as  the  (IJourt  might  order,  and  that  in  default 
'  the  ;fudgment  of  "the  Court  should  be  held  to  be  equivalent 

^  to  a  deed,  of  sale  of  the  property  referred  to,  in  favor  of 

,:   th€[  plain tifi! 

•  The  declaration  further  prayed  for  a  condemnation  of 
the  defendant  to  pa^tht.  sum  of  $500  for  damages,  and 
that  the  plaintiff  Shyuld  be  authorized  to  retain  that 

:  amount  out  of  the  priifig  of  the  property  remaining  in  his 
)iands. 

^       The  defendant  fil4d  a  difeuse  au  fond  en  droit,  assigning 
the  following  retiBrinw  ;—  ,  .       — -- 

Because,  according  to  the  allegations  otth*  declaration, •  * 
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th«  plaintiff  wm  bound  to  pay  to  th«  d^ifendunt,  within 
ten  dayH  from  th«  2ard  of  Septflmbor.  1887,  the  nam  of 
10,000,  and  within  two  monthH  from  tho  itftni«  date,  th« 
■am  of  82,000,  with  interoHt  ther«on  at  th«utttoof  ftv«*  p«r 
cent,  per  annum,  and  it  It  pot  aliogi'd  in  the  declaration 
that  tho  plaintitr  did  ho  pay  or  tender,  or  oven  offer  to 
pay,  to  defendant  aueh  lums  of  money  and  interest,  within 
the  Huid  delayH. 

„    Because,  acceding  to  the  nll^gatioiiB  of  the  deelaration.   , 
the  deed  ^f  sale  of  the  property  wan  to  bo  executed  within 
ten  daya  after  the  28rd  of  Sept»«mber,  1HH7,  and  it  ia  not 
alleged  in  tho  declaration  that  defendant  waa  over  put  m 
demeure  by  the  plaintiff  to  execute  auch  tfeod  within  said 

delay.  , 

Becaufie.  according  to  the  allegations  of  tho  declaration, 
tho  alleged  tender  ut  the  iuKtance  of  plaintiff  on  tho  14th 
of  February,  1888,  was  manilestly  too  late  in  point  of  time 
and  insullicient  in  amount. 

Because  it  is  not  alleged  in  the  declaration  that  the 
alleged  tender  was  reni^wed  in  this  action,  by  tho  deposit 
of  tho  amount  of  wuch  tender  in  the  hands  of  theprothon: 
otary  of  the  Court.  <     '     , 

Because  the  ahiount  of  the  alleged  tender  was  not, 
either  at  the  time  of  the  institution  of  the  action,  or  at  the 
time  of  the  return  thereof  into  Court,  or  at  any  other 
time,  depositfed  iu  tho  hands  of  the  prok|onotary  of  this 

Court.  , 

-^Preuve  avantfaire  droU  oti  the  demurrer  was  ordered. 

The  defendant,  by  a  second  plea,  declared  under  expreria 
denegation  of  the  allegations,  as  follows :—  ^ 

That  according  to  the  terms  of  the  alleged  letter  of  the 
28rd  of  September,  1887,  the  plaintiff  was  bound  to  pay  to 
the  defendant  the.  sum  of  $6,000  therein  mentioned, 
within  ten  days  from  the  date  of  the  letter,  and  the  sum 
of  12,000  within  two  months  from  the  date  of  the  letter, 
with  interest  thereon  at  the  rate  of  five  per  cent,  per  annum 
from  the  23rd  6f  September.  1887,  till  paid,  and  that  the 
deed  of  sale  of  the  property  was  to  be  executed  within  Um 


days  from  said  28rct  of  5eptem1>6i',  1887. 
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"  That  tho  plaintiff  did  not  pay  naid  mitns  of  money,-  or 
tender  Ihii  Hame  or  even  oHor  to  pay  th«i  Mann<,  to  tho  de- 
fendant within  Maid  d««IayN.  Ami  the  defendant  WM 
never  put  rm  demmrt  by  the  pinintili'  to  »*xocut<»  a  detwl  of 
sale  within  Haid  <l«ltty.  , 

That  the  t.'iidfr  by  th««  plaintitPon  the  14th  of  Pebmaryi 
1H88,  waa  mad»<  too  lato  in  |)oint  of  time  and  was  alto- 
gether insuiHoient  in  araonnt. 

___Thiit_the  tender,  moreover,  was  not  ronewt>d  in  tlwi^- 
action,  a>id  no  deposit  of  the  amount  of  tho  tender  was 
ever  made  in  thiw  cause,  either  at  tho  time  of  the  institu- 
tion of  tho  action,  or  at  tho  time  of  the  reiurti^ thereof  into. 
Oourt.    ■  ■     ■  ■  ..'^:        y    . 

.  By  a  third  plea,  tho  defendant  pleaded  that  he  had  ac- 
cepted tho  proiwsiil  without  rending  it,  and  that  there 
was  an  error  as  to  th«i  leaw  mentioned  therein.  This  p]i<a 
was  not  pasHod  upon  by  tho  judgment,  whii^h  dismiMsod 
tho  action  upon  =  the  llrHt  and  second  pleas.  The  Court 
referred  to  the  decision  of  the  Court  of  Api>««al  in  Mumo  if 
l)»/rM»i«,  M.L.K.,  4  Q.B.  170. 

The  judgment  was  as  follows  : — 

"  The  Court,  «|;cX^.... 

"Whereas  plaintiff  seeks'to  enforce  an  alleged  contract  < 
liide  with  defendantlbr  the  purchase  by  him  from  dofen. 
dant  of  certain  real  property  described  in  his  declaration 
under  the  terms  of  f  certain  letter  missive  dated  Soptem. 
her  28rd,  1887,  written  by  plaintiflT  to  defendant's  agent* 
on  said  dak>,  and  ratified  by  defendant  on  ^September  2tthi 
1887,  and  herein  filed  af  plaintiff's  exhibit  No.  1; 

"  Whereas  by  said  letter  t^e  price  of  said  property  wa* 
stipulated  to  bo  $11,000,  and  whereas  plaintiff  thergby 
agreed  to  assume  and  pay  an  existing  mortgage  of  $.8,000 
upon  said  property  at  6  per  cent,  ihterj^and  to  pay  the 
balance  of  !i^8,000  as  follows  :  $6,0fl0^,  Jhssiug  of  deed, 
which"  was  to  be  done  in  ton  days*  fi^^ofod  the  remain- 
*  ing  $2,000  within  two  months  from  the  4at<<  of  said  letter, 
said  last  mentioned  sum  to  bear  interest  till  paid  at  the 
rate  of  five  per  cent,  per  annum ;  '  * 
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,  cdrry  out  said  fcontract,  titld  that  bi^tlie  14th  of  February, 
1888,  through  Marler,  notary,  ]\e  tendered  to.  defeixdant 
'l  for  oxecutionr  a  deed  propared'iu  aci^tdanc^  with  said 
alleged  contract,  and  also  at  t^ie  sami  time  tendered  him 
!i|s7,960.55,  being  th6  said  HU|h^  of  $6300,  a»d  t2,tt00  leSs . 
ii^39.46  for  interest  accrued  ripon  t(ie  Haid  mortgage  of 
13,000  frdm  the  10th  day  6fNWeijtibt>r,  IS^&t,  until  date 
of  said  t(inder,  but  that  defendant  r^fU|Bd  to  execute  said 
'*  deed  -(j'rto  accept  said  tender,  io  plaintiff's   damage  of. 

.  $500  ;/■  ^> . ■  ■  ■  -^  ■  i  '• ,,  :\-'-''- ,  ?v .  ''W'r-    ' ' 

"  Whereas  plaintifF by  the  concmsions  of  his  dfeclitation' 
•  prays  thift  defendant  be  condemned  within  fifteen  days 
^'rom  judgment  and  upon  tender  to  him  of  ^IjSCO'.SS,  or^iOf, 

such 'bthor  sum  as  may  at  the  date'dif  the  execution  of  said. 

de<»d  be  due  under  tjie  terms  of  said  contract,  having  in  ^ 

*  view  the  ticcjiimulation  of  in,tetest  and  the  estimft|iqji  of 
',.  damai|Bs,.to  sign  and  execute  the  deed  of  sale,  a  cop>y  of  ' 

,     Avhich  is  filed  in  this  oausfe;  and  tha^4n  default  the  judg- 
•raent  may  d^clilkrtJ  said  copy  te  be  in  accordance- with  *aid 
contact,  and  said  jhdgment  be  held  ^iid  taken  registered-^ 
as  equ^vsdent  to  a  deed  of  sal e^  of  said  property ;        .    , 
-  "  Considering  that  defendant  has  pleaded,  and  it  is  duly 
established,  that  the  plain-^ff^  did  not  pay  defendant^  or 
tender  to  o/offer  to  pay  him  the  said'twp  sm»s  of  |6,000 
arid  $2,000  withiii  the  delays  stipulated  in  sard  letter  (said.> 
sum^^f  $6,0t)0  being  payable  in  ten  days   from  the  date 
thereof,  to  wit,"the  23rd  of  September,  188!?,  and  said,$2,'000 
.  in  two'montiiir  from  said  date),  or  the  interest  on  said  last 
mentioned  sum  ^om  the  date  of  said  letter ;     . 

"Conisidering;that  plaintiff,  does  not  allege  qr  prove 
that  the  delay  for^  payment  pf  said  sums  was  ever  extended 
by  defendant  ;,^»  ^  •    - 

V  "  Considering  that  the  defendant  was  not  put  en  demmre 
in  diie  time  to  execute  jgaid  deed  ©f  sale,  to  Wit,  not  until 
the  14th  of>  February,  1^88,  being  long  after  sdid  two 
sums'  of  money  were  jufciLable  under  the  terms  of  said 

*  lettery  • 

' "  Cohsftieriiig,  tberefo^erwiat  defendant  became  and  is 
discharged  from 
tracted  towards 
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V   '^Consilering  that  th«^  tender  made  by  plaintiff  on  the      VM 
i4th  of  February,  1888,  was,  as  pleaded  J^y  defendant,  too  •    *%|*'-^ 
liite  in  point  ..of  time,  snd  was  moireovor  insufiicient  in 
amot^t,  not  being  of  t^ie  full  inm  of  $8,000,  or  of  interest 
o,f  the  sai)d  sum  of  $2,000  ;    *   .      • 

"  Co»\8idering,  moreovier,  i)\vX  plaintiiT  does  not  _renew 
his  paitl  tender,  even  if  sufficient,  by  bringing  the  amount 
thereof  into  Court, ;      ' 

'Si  "Considering  that  btj^fora  ttu<  plaintiil'  can/ask  this" 
Court  to  give.t^  judgment  which  shall  lbK>  equivalent  to  :i. 
dej'd  of  sal^,  in  hisfavor,  of  said,  property,  he  is  bound  to 

.  petforjn  all  the  obligations  devolving  upoii  him  as  ptlr- 
chaser  thereof^  arid  that  the  XJourt  must  be  in  a  position 
49  determine  that  he  has  done-po,  wltioh  it  (Minnot  do,  inas- 
much as  plaintiff  has  not  reiterated  said  tender  by  di'posit- 
ing  the  amouift  thereof  in  Court,  and  (hat  pjainti^' is  not 
4*ntitled  to  a  judji^ment  which  shall  be  equivalent  to  such 

*  d!eed  up/on  plaintilf  hereafter  tendering  to  defendant  some 
'-.uncertAin  wAouut  subject  to  future  adjustment ; 

"  Qdnsiderling  that  plaintiff  has  fiiildd  to  i>rove  his  claim 

•  -for  daiinages ; ..    '  .  ,     '  ,  '       ^       •  '-* 

'  defendant  and 


^^poth,maintji|,in  tha^^rst  tWo  pleas  of  defen 
ismiss  plainti^s'  actid^'  ^y^  costs,  distraits,  etc. 


'•/' 


dismiss 


\JtrrJnbaitt,' 
''  Bethune  8f 

(J.  K.) 


'hs^^V^  d^smip^Ml. 
^.  loiter,  attorneys  for  plainti'ff. ' 
attSfneys  for  defendant.    ' 


^'■ 


,» 


13  mats  1888. 


'  ,    •■     '  Coram  TaschISkeau,*  J.- -  '     *- 

Dame  LpNGPRfi  v,' CARlMNAL  et  BENN,  gardien 
voloniaire  et  opjiosant. '  t    '  ,  • . 


*9 


Jlioi! 


Gardien  .d!Wice —  Taxe-*-Remuneralion. 

lien  d'ofliceS-seui^oit  &  t'6mnn<'>ration^^t  sal&tre 


ainsi  qu'4  la  taxQ  i^ebtlonhCe  en  ra:iiicle  600  du  Code  de  Proi^flre. '    •■  / 

J.  Benti  tut  nomme  gardien  4'un  sq/«  saisi,  en  cptte  ^  ;^ 
,  cause  ^sur  le^efendepr.  ..  .*/    \ 
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II  prodnislt  apres  la  vente  du  safe  ute  opposition  afin 
:  de  conserver,  tScIaihant  uue  Bctmme  de  |50.20^pour  ses 
frai^  de  garde  basSe  sur  un  cbmpte  tax6  par  le  pro- 
tondtaire  dja  4^81  riot  de  Montreal. 

Xa  domandefesse  contesta  oettc  opposition,  alleguant 

que  le  dit  opposant  avait  et6  nomme  gardjen  volontaire 

du  ditio/e  k  sa  propre  demande,  et  pafce  qu'il  avait  un 

interSt  d  en  garder  la  possession  ;  que  maintenant  il  n'a- 

•vait  aucuB-droit  a  6tre  taxe,  et  qu'il  I'avait  6te  ill6gale- 

ment  et  sans  en  donner  aucun  avis  a  la  deinanderesse. 

L' opposant  repojidit  g6neralemeni,  et  line  enquSte  fut 

.  %ite^  par  chacune  des  parties,  apres  laquelle  la  Cour  a 

renvOyC'  1 'opposition  afin   d«f  cqnserver  du  dit  gardien 


Bonn  par  le  jugement  suivant  :- 
"  La  Cour,  eicu . 


■..\ 


Cousidfirant  que  I'opposant  a  6te,  lors   de  la  saisie, 


constitUe  gardien  volontaire, 


i^' 


a  sa  propre  dematide  etdans 
son  propre  inter^t  et  celui  i^l's  defondeurs  do;^t  il  6tait 
I'dgent,  du  coffre  de  surete  dont-il  tist  qtiestioh  en  cette 
cause,  et  qu'il  a  assume  cette  charge  avec  I'entente  for- 
melle  qu'il  n'auraitpas  droit  a  des  frais  de  garde  ;        ,  ^ 

"  Conliidera^i  que  le  gardien  d'offioe  a  seul  droit  a  r6mu- 
'  neration  et  saiaii;e,  ainsi  qu'a  la  taxe  mentionnSe  en  Par- 
ticle 608  du  Code  ifie.  Procediire  ;  que  I'opposant'  n'6tant 
qu'un  gardien,  volontaire,  ne^pouvait  s§  faire^aixer  iin 
Ycompte  ainsi  qu'il  I'a  fait  irreguriereinent  et  sans  avis  a 
la  demanderesse  ^' et  que  cette  taxe  est  &ulle  et  ne  lui  • 
donne  aucun  privilegiB ;  ^_  \  / 

"Consid^rant  de  plus  qu^  le  dit  opposdiii  h'a  pas  en-   „ 
coufu  de  depeuses  a  raison  de  la  dite  gM-de  ; 

"Maintient  la  contestation  de  la  demanderesse  et -d^^* , 
boute  I'opposant  de  son  opposition  afin  de  conserver,  qvec 
depens.  distraits,  etc."         .  -  •* 

St-Jean  4*  Cwriveati,'  avocats  de  I'opposaiit:         0 

lA)ngpr4  Sf  Dttvid,  avocatsj  dg  la  deinanderi'sse.  "l||i|^ 
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21  novembre  1888. 
Coram  MhTHmv,  J.  "    \       » 

^•*    '  •       .  :• 

THOMPSON  ET  h..  V.  KENNEDY.  ,    . 

'v     -  •    ■■  '         :    '"  ■     ^  ■       ■■'-•  '      '     .' 

Cfessicn  de  biens—ProcMiires  faites  f^h  la  cession— frdis— 

Ordre  dit  tribunal.        >- 

'""  '•        '  ■  ■-  ■        '  '       '  ',  ■ 

Juot;  :^QHe  la  disposition  dela.loi  »Hrla  cession  do  bions  qni' d<iclare 

toutes  les  procedures  siispendues  et  (juo  Iph  frais  fails  par  Uii  cK5un- 

•  .    cier,  aprf^s  qn'ilaeu  cohnaissanoe  de  telle  cession,  no  imu vent  Ctre 

colloqu«'8j»ir  les  bieiis  dn  d^biteur,  ne  prononco  pus  la  nnllitt'"  absoluo 

de  ces  proc6dnre8,  et  n'emp<»che  pas  les  tribunaMx.  suivant  les  oic- 

TOnstances,  de  permettre  la  rontinuation  (les  procod^-s  commences. 


..t. 


'     Nathan  Kennedy  fit  cession  jfle  Meos  k  28  juillet  1888. 
Le,26  octobre  1888,  les  demandenrs  prirent  une  saisie*^ 
ari^t  entre  Mains  tiercies  centre  leM 

Le  19  novembre,  le  defendeur  fit  taqtioji  qu'en.  aAtant 
quelle  28  juillet  1888,  le  jdit  ^efendeur  aurait  fait  ^ne     "  •  ,, 
cession  judiciaire  deses  biens  pour  le  b6iiefice  de  ses~cr6-     , 
anciers,  la  dite  saisie-arffit  apres  jugement  et. tons  les 
precedes  s'y  rattachant  JTussent  stispendus.  lHHi. 

'     lA  Cour  a  r^nvoy^  G^te  motion  par  k/jrigement  sm- ,  «^^ 
.    vant:^      ■,.     ^/.>""'^' :^  /    ■  .-"%.  ;':^'  ^Z         -^^'^Wf- 

"La Cour,  etc.  ■,.;.  *  '  j- 

"  Consid(^rant  qu'il  est  decr6t§  par  1 'article  t^O  du  Code 
de.  Procedure  Civile  qu'apres  la  cession  det-biens,' toute 
^ ,  procSdU^  par  Toie  de  saisie-dri^t  pu  saisie-execution  est 
8uspeudl|||^et  que  los  frais  faitis  par  un  creancier'ft^res, 
qu'il  a  «i):i 'cbnnaissance  de  telle  cession^  ne  pefii^pntilMre 
^  colloquSs'sur  les  biens  des  dfebi^eurs  ,^         ' ;  ^**iV    * 
»    .      "  Consid^rant  que  cette  disposition,  de  la  loi  ne"  |iar&it 
pas  prononcer  la  auUite  absolue  de  ceS  procedures,  maia- 
'*     constitue  setilementtine  projtection  pdj^es  autres  crean-' 
•  dgrs,  qtiauf  ^ux  frais,  et  qufe  Ib^  tribunaux  pe^vent;  sui- 
yani  les  circonstan^es,  permettre  la  continuation  des  pro-' 
endures;  '.      •  ■  '.''-''k::  _       •    ,     ".  ,    "     ■  .  ■    \'; 

"Consid^rant  que'dans.les.  circon^J,^ces  qui  apparais- 
seilL  ^u  ipssier  ddns  la  pr^sente  cause,  il  n'y  a  pas  )ieu 
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de  suspondm  la  proc6diire  faite  par  les  demandeurs  8\ir 
lour  saisie-arffet ;  a  r«nvoy6  ot  nmvoio.  la  dite  motion." 

Carter  &'  Oold&tein,  avocats  des  demandtnirs. 

iJ.  <S.  Wear,  avocat  du  dfel'ondour. 
..••      ,.(.r.  .1.  B.)  ^       .„;  .      ■  ..    ,    /';;     ",      ,      V      ■ 
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20  dr?ceniT>re'1888. 


Corawi  Bihh,  .T. 
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GAUk^lf^'ir,  J.A  0OUR  DK  MAGISTRAT  PO.UR.  LA 
^CHTt:  i)lir  MONl^EAL  ET  kL. 


>•■;;..»■■ 


%Tur0ceionr—Bref  <fc  prohibition. 


tc 
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Ji'fifei-^Qnll  y  ft  ajivcrtnre  A  I'l'iftanation  d'uti  bref  de  proluhidon,  aussi- 

i  tC»t  apii'S  la  signification  (l«,  irat'tioii,  et  avant  do  I'laidor,  lorHcju'A  la 

fa«i  nn'me  doH  pnM-^diires,  il  .y  a  d^-faiit.  absolii  do  juridi^ition, quoiqtio 

,  ,  eh  {r«'nera1,  le  principi)  *ioit  «ino  lo  br«f  ile  ptohibition  ne  pout  otre 

prJH  8aii8  avofrau  pr<5alable  opijos^^  devant  la  cour  ft  kiquellQ  on  ob— 

jei'te,  son  d(''fant  de  juridiction.^      -  *,  \  •    . 

i  ^ 

Le  requerant  Gaumoud  dc^mande  par  requfite,  iin  bref 
de  prohibition  coiitre  la  Cout  -  de  Miigistrat  pour  la  citf* 
,de  MontrJ^'al,  alleguant  qu'une  actio^-^  aurait  ete  intentee 
devsint  cettc  Cour  par  un  n6mme'Chj^^pagne,,poui'$12 
sur  un  billet  promissoiro  fait  et  dat#  ^<^Ste-Rose,  district 
de  Montreal,  en  <lo)iors  de  la  juri^iStii&n  de  la  dite  Cour 
'^de  Magistrat.  '.    -v  >t*^" 

Le  defendeur  Charii^ag'ne  r«^)!rait  a  Taction  d'abord 
par  une  defense  en  droit  basee  8,nkle&  raisons  ^ivahtes  : 

lb.  Que  la  dite  Cour  de  ^^(pstrat  n 'est  ^s  un  tri- 
bunal inferieur  dans  le  seiis  dd^  I'articie  1031  flu  Code  de 
.  Procedure  Civile,  mais  qu'elljei:  est  une  cour  de  record 
tenant  et  conseryant  minutes  des  pieces  ejt  Jfrocedfe  de- 
vani  elle  ;  26.  Qu'ii  n'appert  pas  par  le  dossier  que  la.dite 
cour  seso  it  en  aucuQC  maniere  immisceedans  la  dite  caus«> 
de  Champagne  v.  Gauihond  i^^,  Qtte  dans,  cette  cause,  le 
defendeur  Gaumond  n'a  piroauit  aucupe'  define  ou  ex- 
•  ception  dfeciaraut  6u  m^ttaut  en  questioln  la  juri^iction 
*de  la  dite  Cour  d6*  Magistrat ;  Ao.^  Que  riulle  procedure 
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.    de  Iq,  dito    four  de  Magi»tr«fne  ppvft  dtre  portee  d^vaiit, 
l»  Oour  Svp^n&xifcpoiieiXicnti  autre  IfiJbunal,    Et  le  dit 
defehde«rl5ouc^*«(it  ^  ue  (^ue  tous  le»  proc6d68l'Bur  le  bref , 
de  prohibition  fussunt  auuules  et  cassC-s  ^  toutes  fins  que 
de  droit,  ^  .       ' 

.      La  Cour  a  renvojjiP  cette ,  reponse  ^n^jdrpit  parle  jtige- 
'ment  suivairt :— \  -      *,.      "^    -     ^-^  *      , 

^  ."^gour,etc........;;^^^;,.-/'B'  ,,  -.'v^  ■■';:■.-  -^ 

"  Con^iderant.  qiie  le*deinandeiir  ^i  reside  a  Std-jlose,  * 
conat^  Laval,  et  assigne  u  Sto-Ijbse  com'fllfiL-  iwutsuivi  :de\ 
yantla-dite  Cour  de  JVtagistrat'poui' k  cit6  de  Montreal, 
^^M^  te  pesent  d6fendeur,   Adelafd  Chempa'gile,  suirun 
fcillet  promisHoir^  con^enti  a  Ste-Rbse  et  payable  ^'  St*  - 
Eustache,  a  immedialemont  apres  le  rapport  de  la  djto 
action  devant  la  dite  cour,pri8$on  pr^senfbref  de^rbhi-  - 
bitiott  pour  tjmp^hCT  latlite  polir  d'Adopter  oji  faife  au- 
**  cuii  autre  proc6de  devant  la  dite  cour  vu  son  ^eiatit  ab- 
■  solu  de  juridictiou,  auquel  brefde  prohibition  te  dit  Cham- 
pagne et  la  dite  cour  plaident  ma  jn  tenant,  pay  defense  en 
Iroit,  que  le  dit  Joseph  Gau^ond-ne  pouvait  prendre  son' 
lit  bref  sans  avoir  auLpr6alable  plaid6  devant  la  dite  Coilr  ^ 
/de  Magistrat  son  <|^fau±  d^  jurididtion  ; ' 

'^ortsidenint  que  le  principG  inv6qu6  par  leV  dfefe^- 
deure,  (it  qui  .doit  en  elH't  6tre  applique  en  certains  cas,  ne 
saurait  pr6va;loir,dan8  Tespetjie  actuelle  parqe  qu'a  la  face 
y  meme  des  procedures  il  y.a  default. absolude  juridicfion,  . 
et  que  la  regie  qiii  preyaiit  alor%  |i}Ile  que  poSe,e  dans  la  ' 
cau|e  jHfaffor  of  LondbnSr.  Cox  {Law'Reftorts,  appeal  cases,  vpl.  • 
ii,  fi.'281)  est  qu'il  ya  ou^erture  au  bre£  dg.p'ohibition 
de^prcs  la  signil&cation  de  I'actien  et  avan^e  plaider ; 
**ln  consfiquence  reniSQJe^^l^^^^^fiLfees  deiK  defeiisQs  en  " 
Adroit  ?  avec  d^pens  st^t-  celle  du^ei(SudeuT'Ohan»pagtie 
comme  s'ireut  plaide.  seul,  «t  sans  frais  sur  rautre."     '" 


:«,. 


1888. 

Oauinitnd 

A 
Ii»  Cour  do 
Muglttntt. 


Robidaux  Fortin  Sf  Rqplier,  avocats  dee  reqiierants. 
/.  H.  Mign^»n,'dk\oc2ki  du  d^fendeur.  .  < 
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'    MONTREAL  LAW  REF0BT8. 


90octobire  18$8. 

.   Coram  (JlLL,  J.  7 

'■  '  ■   •  ^ 

•      ^  BAXTER  V.  GRAU.  ,  . 

•  v  ^  '        .',  .■•'.'         li' 

RecontMtssa,nc»  faile  ajtres  uctipn-  intentee — Effct,  relrodctif— 


4ir 


^reuve. 

-1   -  ^  ■->■'-■  t       ■ 

,,  •Qu^'ttn  ^nt  »ii(ii^  p^r  ie  d^omiuur,  apr6a  rinstitution  dernotiou, 
TiiyB  leqrttel  il  rttt-anuHjit,  otno  eii(]t>it6  onvertj  le  Je^ndeur  «t  prQinot 
Jui  i>t»y«r  te-  montunt  utvQlioniti}  djwiH  ra(;li<>iif,n'a  pan  d'effet  in6<3t)- 
Vt-tif^et  oe,peu£4ir«»  uq^prqi^ye/^uff^fMUte  pour  obtenir  un-  jugetxlent 
"dans  VfccUod  Int^ntiS?,  ,av^t  iWdatet  d,0 1'liorit,  loraque  ce  dewier  He 
recobnoit  paste  dr<^t  du  Ueinandeur  au  tompsda  rinstitation  de 


'  ^^^'actioii  i'ftteilt6e  le  86  mfti  IS^*?^  fetaititir  pn  bon  on^prare 

"  de  paiemepi^  pquT  $150  pigi*j&  pa^^^^^^^  ®ci<vlw.. 

Lederer,  fcomme ,  suit :  "Q<i.  ^W,  Lederer  apd  Robert 
Gratv;  "  elle^fut  accompi^gis^ ^'tJtt  c«^}«^- 

Le  d^fendeurt  ^iii  cwoi^  "dfttts^j^^^ijiii^  on  s'^tre* 

engag6  en  awcunemiiJttji^je  k  paj'ftir  aV  d^ia»ndeur  aucane 
somttb^  d'argen*  ;  il  nk^msi  l0^|iTroi|;  da  «nQmm6  Lederer 
de  sJlgner  son  noinl ;  il  ^l^gua  §ff;|M«  ;c^  6t6 

cass^'Ct  le  dfelendeur  lib6ri§;:v,5^-,;»'^  ■u^:;^."'*^^ 

Bans  see  r(&ponse8  8p|«ial*fl;  le^ein^ude^^^ 
dopuis  Taction  le  «d€!ebdettfl#  aviit  >i  sni* 

vant :  t* Received  fronL  JanieB^ Baxter  five  dollars,  ^d.t 
"her^y  agisee  to  payL|)a<5k '^b  l^im  V^itW  one  year  said » 
"five  doHara  as  also  tke  one IiRi^dr^vict' fifty  dollai^  % 

•   "\<^hicli  he  holds  an  order  signed vby  Cteo.^.  Lederer 

'"and  Robert  Graii,^ mahfllfets  of « t]h,e  li|aid, of  Belleville 

,"  Opera  Go  oh  the  bojt  office^df  ihc|^^-icade^^     of  Music, 

"Montreal,  and  I  hereby  release  a6d  discharge  James 

"  Baxter  from  all  claims  Jfrom  i||e^^|jnning  of  the  world 

""to  dikte  including  yi  costs  and  la^nages"        ^  \ 

Le  demaudenr  kyant  failH  k[^^  I>reuve,  la  Ootir  reftu» 
dleVendrejugement  en  fftVeiir  dn  4|BiB<^i^d^^  ""^^  l'6c*it 
ci-de§SQ8.  eid6bouta  riwtion  ^isjuf  le  jugement  snivant  :-t- 
.*'LaCow,  e,tb...,,.  ^     ,       // 

_\     "  Attendu  qm>  la  prettv«j^' ^|(S Wiitre  qn-au  motBi^t  pu 


r.  ■«' 


''  ^    •' 


obte  1888. 
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%t 
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8UP£BI0B  QOVVt. 


Ul 


le  demandeur  a  port6  son  action  snr  un  ordre  on  maudat 
A  I'aide  duquel  1«  noram6  L«derer  avuit  fraud6  lo  dojan- 
deur,  le  dfcfeudeUr  n'6tait  endette  enverB  le  deman^enr 


IlitJiter 

V. 

Unu. 


^.ancnne  maniere,  n'ayant  en  rien  particip6  A  rop6r^tio; 


*• 


'^T  laquello  Ix'derer  avait  frand6  le  demandeur,  et  la  dii 
operation  n'aywnt  pas  profits  an  dfifendenr  ;  f. 

"Cou8id6rant  que  la  reqonnaidsance  par  6crit  «ine  le 
domaudeuj  iuvoquo  par  sa  rC'ponso  ne  saumit  avoir  d'effot    - 
r6troactjf  et  rendre  wlable  Taction  qui  ue  I'^tait  pas  ; 

**  A  d6bont6  et  d^boute  le  demandeur  de  son  action  avec 
d^pens,  distraits,  etc,'*  'I    /     '        \ 

Oreenshields,  Guerin  Sr  Grnw^<j/jt«/(7»,.  avocats  di\  dcman- 
jidonr.  ,  *, 

JMVmA:  <)f*  jR^iy«es,  avocats  du*d6fendeijr.  j 

.     {J:J.B.).     V-/      :.■        '     ^'      ^.    :        >:.■    ,        ;  1       • 


It  oclobre  1888.     * 

'  Coram  TASCHKmAV,  J.  y  ' 

ABBEC  V.  LAMARRE.   * 

Exemteu'r  feslammUure—Saisine—lmmvab/e—CHratetir  <l  sub- 
stUutiott-r-Hyp(h^^m — AuUtrisalionjndidmre—^vbstitU' 

turn.       /  /    ,.  ;  _  ..^^:    .^       >      .^■.  ^_  y*       ; 

JuG^:— i(i  Que  rexecutiuir  teatamoutniro  n'a  imwi  laauisinu  ni  I'adiniuis- 
tration  dea  iiuiueublea  et  no  iient  (^'qnaiitivcontrttcter  dea  detiea  k 
leu;-^gard;  ^  |_ 

20.  Que  ni  rtex<:>cuteur  toatamentaire,  ni  l«-caratenr  Alaanbatitution  n'ont 
en'loi  aucttiji^uvoir  d'hypotMqtier  lea  immeublea  d'une  aubatitu- 
tJon,  et  que  qR*  Cour,  ni  le  jufe,  ni  le  protonotaire,  mfime  aur  I'avis 
du  conaeil  de  famille  ne  peuvent  lea  y  autoriser ;  le  grev^  seul  a  le 
droit  de  lea  bypoth^riuer  sujet  aux  droits  dea  appel^ei,  V       .   .  x 


?.  X.  Arbe«  6tail  reificuteur  testamentaire  dei  feue  Dame 
Marguerite  Lefebyre.  Par  le  testament  de  cette  dernidre, 
son  petit-fils,  Victor  Lamarre,  fnt  institu^,  |(on  I6gataire 

*  Ib  jugement  en  cette  caiise  a  fit«6  confirm^  en  t-'our  de  R^Viaion  le  31 
Janvier  l^U,  par  lee  Jngea  JoliuBon,  Loruiger  et  Wiirtele- 
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IIONTREAI4  L4W  KKPOAT8. 


universul  avoc  subHtitution  W  favtmr  do  bcs  oniWtN  et  a 
(lefaut  vn  lave ur  (lea  heriti|}r8  do  la  te(iiatric«j.  jL'exOt^u- 
teur  tewtamentaire  6tait  chai;g6  do  voit  A  m  quo/les  rovo- 
HUB  do  la  succoiisiou  fussenjt  empJoy6s  a  ^'Hmaiion  Am 
cnfants  dU' dit  .Violor  LMnitrre,  et  sea  pouVoirM  6tftieiit 
prolougC'H  ttU-.4eUtlo  Tan  et  jour ;  il  dovait  96  rorabours<Jf 
de  tottto«  sels  d(?pon808  et  perto  do  tomps.    / 

Au  dooes  do  la  tostatrict,  I'ei^cutottr/prit  possesHiori 
do8  bioiiH  de  IstiswccessioiiiJot  lep  adjin^nistra  ou.oiitier, 
menbK'H  ot  immoublen ;  il  pnVtf  toutos  l/s  dcttos  tant  cellos 
de  Ifi'^testatrico  que  celles  eiioourues  Wour  radmiuistratiott 
de  la  svK'cussion,     7^  I  /  ,      '" 

Tour  86  rtMnbottpB^r  diB  i|s«  ayaAeos,  rex6ou4eur  t^sta- 
moutaire,  aveo  lo oojicours  idu  cUrateur^  la  substitution, 
fit  uue  req«6te  demandant  a  ftMto  auti^i-isfe  6  fairo  un  em* 
prunt  «le-f  8ft&  et  a,hypotMq9<Br  les^fits  immeublea  suhs-^ 
titttes  pour  la  garautie  db/^et  eraprunt.  Cetto  roqu6to  , 
fut  contestde'  par  le  tutouMu  gpev6.  Le  protonotaire,  sur 
Tavis  dii  oonseil  de  feraiUfe,  permit  reraprunt. 

Oe.jugement  dti' protonotaire  fiit  p0rt6  «i  rl^sion  de* 
vant  1&  Cour  Supi§r-ieu;rej  j,^ 

Afitorite  de  rapjteltskt :' Merlin,  lUp.,  %m/itSkiiutimfld6i- 
eommissaire,  Socti,  xii,  §  ki,  art.  1,  NilCS,  p.  399. 

AiUorites  de  finliAe  :  9.  C,  arts.  H3  L  86»,  918,  92le(i^  051 ;  ^ 
Thevenot  d'Essam,  Sut^Uumhs,  4-  42,  No.  684,  p  226  ;  2 
Rimrd,  Donatums,  c.  15,- No.  1&3,  p.-488  ;  Merlin,'Rep.,  m. 
SubstUuiim,  s/o;*  xii;  art.  l,^No.  2,  mat.  xiii,  art.  6,  No.  12. 
La  Cour /enyersa  la  dfecisidn  du  pi;ot6iiocatiro,_par  le 
jt^ement-Buivdnt,  qui  fut  pli»  tard  coufirmo  on  Copur  do 
■Reviftion.ie  31  janvjer  1889 :        :     '    '        ""-i    T    «;j^'"^ 
(En  c^&mhrh.)    "  Ayant  eritei^dules  parses,  etc.  -4- — 
"  Considerant^  quf  par  les  tp^jmes  du  t^ptanwnt  et  dn 
jodic^e  de  la  dite  Marg:uerite  Lofebvre,  la  stusine  de  1*0x6- 
cuteur"  t'estameiitaire  aiusi  qu«  *b«(B  pouyoiia,  sont  biOn 
6tendus" au-del^  de  Ian  ^  jour*  tam  bo  s'appUquent  pas 
aux  immeabl^i  i|e  la  ^ncoessi^^  •e^  de  la  substitutioti,  les- 
qiiels   d)B«  r^pbt^idiu  dkeg  do  l«  dite  testifttride,  n'ont 
pu  fttre  16g»leiriCTi't«.poBB6d^  qja#pM  le  grevfe  lui-mftme 
ou  paj  80i|^tutouj;{i<{djt  NAfolton  Lamarro)  pour  lui; 
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SUPEBIOBOQimR 


I'^P" 


"  GoiiBidferaiit  que  si  h  dit  FrftJu|j|fcXavi«r  Ar]l>eo  et 
celui  qui  I'a  prfecfedfi  dans  l'ox6cuti8lpu  dit  testament; 
jont  pris  sur  oui  d'administrer  lea  dits  immcubk^H  et  dW- 
oouriT  d«8  dittos  h  l«ur  sujot,  ils  I'ont  fait  cans  aucuh 
dfoit,  (it  q[iii  eit  abus  de  pouYoir  no  pout  8erv|r  do  bas<^)  ^  • 
rempTunt  hypothScairo  proj(<!t6 ;  "    .  ' 

^    ^'OonsidC'fant  que  IVx^onteur  testamentaire  et  le  cunf 
•    -teur  k  la  aubstitution  n'ont  on  loi  aucun  pouvoir  d'hypcn 
■  th^UQr  les  immoublos  de  la  substitution,  ot  que  la  Cdur, 
;  1,^  JOK*  «t  le  protouotaire  no  peuvent  les  y  autoriser,  mdm<|  ^ 
r\mltt  ttVi»€u  conseil  de  fajjille ;  '^  _ 

'  j  >'*  OtMisidfirant  que  le  ^et6  seul  pent  ali^net  on  hypo-  - 
:    th€*tuet  los  immeubles  sujets  k  substitution,  sauf  les  res* 
Vt^^^^^  rarticlo  949  du  Code  Civil,  sauf  aussi  les  cas 

'  j>i«vut  pfur  rarticlo  968,  lequel  n'ost  pas  applicable  k  I'ea- 
*  |ilis»';';;>-:::,    ,■:■.-:  •'■■:.■:'  ■.:'  ^-  "  .    ' 

i^iCoiisidt^rant  que  la  testaftrice  n'a,  dans  respdcerpermis 
/«i  rali^nation  des  immeubles,  ni  la  constitution  d'hypof 
thique  sur  iceuH ; 

'*Kk  vu  les  artichw  918,  919, 921, 944,  946,  947,  948,  949.^ 
960,  961,  962  et  968  du  Code  Oiril,    '  ^^ 

k '   "Nous,  jugo  soussignfe,  maintenons  la  dite  tequdte  en 
V    ajipel  du  dit  Nap.  Lamarre,  tuteur  d»  Vietor  Lamarre,  , 
„  greve  k  la  dite  substitution ;  en  consequence,  infirmoij(p^ 
,  et  ino^u$  de  cotfs  la  dite  decision  du  protonotaire  de  ^ 
cette  Cour  (4  date  du  22  juin  dernier,  et  procMant'^^ 
rendre  la'd6tMion  on  sentence  qui  aurait  dtt  6tre  rendue 
par  le  d^  prolpuotaire,  homologiions  I'uvis  de  la  minorite 
du  conseil  de  familje  tenu  deyant  le  dit  protonotaire,  le   >. 
'    18  mai  dernier,  et  rejetons  la  requ6te  du  jdit  Fran9ois-'^ 
l[arier  Arbec,  demandant  I'autorisation.  susdite,  le  tput  " 
,    avec  d6pen8,  etc."      /  ,  *> 

-   Loranger  Sp  Beantm,  avocats  de  I'appelant.^      "  • 

R.  Dandurand,  ayocat  do  Tintimd. 

;#  fj.  J.  B.) 
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Coram  0\Jmis.T,  J. 
DBSriNS  V.  DANEAU. 


/, 


.-isl 


SubnHlution  uvant  imh—Insinvalum-^Ledure  et  pnhlkation 
.,»  .'         "        — Enrf!gislrement—DrmlsrMa. 

Jlio*:— lo.  (.ino  a'iii>r(«  I'snClen  Jrolt  tout  acta  comiiorUnt  uiio  •iiUtilu- 
Uon  (levalt  Mre  inirinn6,  hi  et  publi6  devaiit  leu  tribMimux  cIvIIk,  cour 
teonnto ;  i'lnMinuatlon  aeule  n'^talt  i>aH  BuHisante. 

2a— Quo  I'enr^istremont  d'acte  coraportant  une  Bubatltulioii  avant  le 
'      •  ittttut  d«-48r>6,*«a8  Vict,  ch.  lOtt,  n'a  paB  I'effet  de  rom|>lac«r  I'lnaw 

•  .    -  nuation,  la  Iwrtjirc  ot  la  publication  oxi^i'-eB  i>ar  la  lol. 

'3.  Qiw  lea  Jroits  d«i  apjiolAJ  iw  ant  I'ouVerture  d'une  BubBliluJion  aont 
deftdroittt<5elii:-«ompriH  dann  les  articles  2172  «'t  217:J  du  Code  pivll, 
et  dent  lo'  ronouvellomont  d'«nr«KlBtreinent  itot  exig<»  upri*  Io«  Uoux 
anBdolamiHe«lifo^ce,d'unny^^ve^^icIU^lUlt^e.     . 

L'action  est  an  pfctltoire. '  La  demanderesse  demande  h 
6tre  d6clatfe  proTj^y^giire  d'une  terre  No.  1028  du  cadaBtre 
de  St-Thomas  dMBreville.  J^efi  litres  qu'elle  invocjue 
sont :  un  testjIHHu  18  aout  1809  de  Fran9oi8  Dupuis,^ 
B.  Douoet,  I^MJ^^utre  testament  de  Catherine  Brise/ 
b'ois,  18  aout  iiP^Pi^me  notaire  ;  un  contrat  de  maria^ 
:de  Antoine  Despins,  Julie  Crevier,  8  ffevrier  1819,.  J. 
Cheyrefils,  N.P.  .  Ces  actes  cr6aient  une  substitution  d<int 
la  demanderesse  T6<;lame  le  bentfic.e,  suivant  un  tefeta- 
jnent  du  18  f6vrier  18781,  de  MAgloire^espins  rinstituant 
|a  Ifegataire  universelle.  ^V       ^^ 

'    Le  d6fendeur  rencontra  cette  a<5tion  par  une  defense  en 
droit  renvoy 66  sur  audition  (m  ^it ;  par  une  d6fen8e  au 
,fond  en  fait,  et  par  trois  exceptions  p^remptoires :  la  pre- 
miere all6guant  une  possession  a  titre  dc  propri6taire  paW 

•  divers  bons  titres  sp6cialenient  dfisignfes,  depuis  plus  dc 
39  ann^es,  savoir,  depuis  1845  ;  la  deuxieme  all6guaiit 
que  la  pretendtte  substitution  fetait'nuUe  et  de  mil  effett : 

^  lo.  pa#ce  que  les  dits  auteurs  de  cette  substitution  Tavai^ent 
subsiquemment  r6voqu6e ;  2o.  parce  que  lors  du  a6cd^ 
des  dits  auteurs  les  dits  biens  substitute  ne  fa^saient  plus 

•  partie  de leuTs  successions;  3o.  parce  que  le^  4it8  actes 
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>  Vinstiiaaut 
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or6ant'c«tte  RubRtitation  ou  le  <ontenant  ii'oiit  jainaJR Hi". 
loR  ,on  .publifis,  t;ouT  tonantu.-ni  insiitu^it,  rii  onregjatr^t, 
lU  i'onrtfi^iHtroine^t  renottve^  mt   1««  manidro  et  forme 
pirflMcriteH  par  la  loi ;  enfln,  ta  troiwAino  (uoeption  ('iMxi 
pour  imptijiio  et  «m6liojratious  pdi^r  une  valear  d* 
•1,600.     !     •     ' 
.,1«8  r^pliquoR  do  Itf  dtnnandj^roRSo  furent  j(^. 

La  Oour  jngeant  on  droit  o^fenvoyA  raction  , 
d^«faut  d'insiuuation,  leotur^et  publicatiod^dcM  i 
It)  statat  de  1865. 

Voici  lea  consid^rantB  <iL  jugement : — 

"  La  Cour,  etc....  / 

"  Atteiidu  {faUt  de  ta  chUsif; 
.  "  Goii8id6rant  quo  lee/^ctes  invoqu^n  et  pr(>dnitB  par  la 
dite  domaudoresso,  aw  Rontien  de.  fl&  deraande,  domnui 
susdit,  et  qu'elle  alldKne  comporter  une  BttbRtitution  (fut- 
il  vrai  mftmfe  qu'une/  sabfltitutiqn  existAt  e«  vert^f  det 
termes  exp|im68  auy  dits  acites),  devaient  d'aprdaj'ttn^en 
droit  6tre  fhsinuis,  iiLs  ot  publUs  devant  lea  tribtinaux  ci^ila 
du  Bas-Cana^a,  et  nu'il  n'est  pas  proav6  que  I98  teata^' 
ments  dos  dits  Frau9ois  DoApins  et  de  Galherfne  Bjriae- 
bois,  son  fepouse,  irn  date  da  18  aoAt  180H,  Hi  lo  contrait  de 
mariage  entre  Vntoine  Despin«  et  la  dite.  Julie  Oreyiei', 
mentionn6s.£!a  jj4  declaration  on'cette  oaQse,  oomixie  ci^nt 
telle  substftufijbn  aient  6t6  ainsi /w^  etjoiiWiVa  ; 

"  Oonsidfenfijir  que  le  certilicat  m^me,  l[>roduit  ^  cet  oflfet,\, 
par  la  ditoyfttemanderesee,  ne  prouve  quo  fiitsinnation  et 
non  la  lecmre  et  l&jfubtkation  des  dits  actes  defant  Jo  tri^ 
bunal  6!Vil,  k  Trois-Rividres,- tel  qn'alldguS  en  la  d6clara^ 
tipo^  cette  cause ; 

^Considferant  que  par  le  chapitte  101  .des  s^uts  dii 
Canada  de  1866,  1«  Victftia,  sanctionn^  le  SOtaai  1866; 
I'enregistrement  des  actes  iportant  substitution  ,._^  .. 
bureaux  ^.'{lypotbdqnes,  dans  la  circonscription  desqueU 
seraient  les  immeubles  si^stituSii,  fut  substitu^  h  la  leo> 
ture  et  publication  devant  les  tril^unaux  civils  du  Bas- 
Canada,  et  k  leur  insinuation, outranscriptionii  dans  lei 
rSgistres.des  cours ;  ,j    ■'■'■'.  /    ^     "         ^    = 

"  OonsidSraoit  que  renregistrement,  le  sis^^ctobfe^lSH 
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'du  dit  contrat  de  mariuge,  enfre  les  dits  Autoine  Despins 
ot  la  dite  Julie  Crevior  dite  Descheneau,  en  date  dij  8 
fevrier  1819,  ot  renreffiBtrement  le  30  octobre  1844,  du 
testament  du  18  aout  1808,  du  dit  Fran9oi8  Despins,  celui 
de  la  dite  Catherine  ^rispbois,  compprtant  la  m6me  date, 
n'ayant  jamaisete  tminni,  nienr^str^^qpmlMMm'l^iondu  dil 


"sWt7/?r li^  pas  euTl^eHet  "de  mippleer  aux  ni  remplacw  Tinn^ 
nuation,  la  lecture  et  publication,  cour  tenante,  du  dit  con- 
trat  de  mariage  et  des  dits  testaments,  tellesjp^tie  pres- 
crites  par  la  loi,  et  qui  etaient  alors  obligatdire8,( JWc/n/osA 
et  al.,  appelants,  et  Bell,  intime,  C.B.  R.,  Montr^l,  1)  juin 
1868,  12  Jurist  B.a  p.  .121);  , 

"Oonsid6rant  que  les  dits  actes  8U8-mentionn6s,  ne 
paraissent  pas  avoir  ete  enregistrfcs,  aU  bureau  d'eiyegis- 
trement  dans  la  circonscription  duquel,  est  situfe  I'im- 
meuble  en  question,  apres^la  passation  et  mise  6n  forbe 
du  dit  statut ; 

"  Considferant  que  I'article  938  de  notre  Cpd 
tenant  les  dispositions '  du  droit  en  force  lors  de^M"  pro- 
mulgation du  code,  decide :  "Que  le  defaut  d^r^ 
"  ment  de  la  substitution  opera  en  favei^/des  tiers 
"  prejudice  des  appel6s,  sans  qu'il^y  ait  lieu  a  restitutio 
"  sauf  leur  recours  contre  ceux  qld  etaient  tenus  de 
"  faire  enregistrer ; "  '  *- 

"  Consid^rant  que  le  (itredu  d6fendeV,  qui  parait  aVoir 
Acquis  du  nomme  Frederic  Cournoyer  k\%  Charbonne,  le 
25  aout  1863,  suivant  acte  produit  en  cettte  cause,  comfne 
susdit,  I'immeuble  en  question,  pour  bonne  et  valable 
consideration  en  loi,  aVec  garantie  de  tons  trouble^  et 
autres  emp6chements  g^neralement  quelconques,  a  et6 
dument  enregistr6,  et  que  dans  I'espece,  la  connaissance 
qu'il  anrait  pu  m<§me  avoir  du  droit  non  'enregistr6,  con- 
formSment  a  la  loi,  de  la  demanderesse,  ne  pent  en  vertu  ^e 
rarticle'2085,  du  Code  Civil,  lui  pr^judicier ;     : 

"  Considferant  qu'en  supposant  m6me  que  I'enregistre- 
ment  de  la  dite  substitution,  tel  que  le  soutient  la  dit^ 
demanderesse,  fait  les  28  et  30  octobre  1844,  peut  6tre 
conBid6T6  comme  une  publication  et  insintuUion  legale,  de 
la  dite  substitution,  cet  enregistrement  ne  parait  pas 


/ 


..'C^-"    tire 


.  ^^    i,        ^A 


SUPERIOR  COURT. 


468 


to:"!  ■>■*  '  r 

avoir  6t6  Tenouvel6,  conforniC-ment  aux  dispositions  de 
I'article  -2172  du  Code^Civil,  tel  qn'amend6  par  li  statut 
de  Qu6bec,  85  Victor  oh^jtfe  16,  section  4,  dUi?  les 
deux  mois,  k  compterJn  mois  de  juillet  1881,,date  fte  la 
raise  en  force  des  dispositions  de  I'article  2l_6J^dll-Jdt 


,   1888. 
Despina 

V. 

Daiioau. 


^^odr€finl,  dans  la  circonscfipTiond'en'registi-e 
,   maska,  ou  est  situ6  le  dit  immeuble  en  questioii ; 

"  Considerant  qu'il  appert  m6me  par  les  conclusions  de 
la  d6clara;tion  en  cette  cause,  que  le  cadastre  d'enrrigistro- 
ment  du  domte  de  Yamaska,  dans  les  limites  duduel  so 
trouA'e  le  dit  immeuble,  comme  supd it,  6taiti  en^  force 
(il  ra^it  depuisjsillet  1881,  et  le  temps  pour  renoilveler 
expirait  en  ao/it  1883),  et  que  Taction  en  c^t^e  caus^  n'a 
6t6  intentfie  qu'eii  octobre  1884  ;  i' 

"Considferant  4e  plus  que  la  dite  demanderesse  n'al- 
legue  m6me  pas  dans  sa  dite  motion  que  renregistrement 
de  la  dite  substitution,  ait  etfe  renouvel6  dans  le  temps  et 
les  d^lais  voulus  par  la  loi ;  ,, 

*  "  Consid6rant  quepar  le  dit  article  2172  du  Code  Civil, 
tel  qu'amend6,  Penregistrement  de  tout  droit  reel  sur  un 
lot  de  terre  compris  dans  une  circonscription  d'enregistre- 
ment,  y  doit  6tre  renouvel^  dans  les  deux  ahs  qui  suivent 
la  mise  en  force  d«8  dispositions'  de  I'article  2168,  et  que 
par  I'article  2173  du  dit  code,  les  droits  r6els  conserves 
par  le  premier  enregistrement  n'oot  aucun  effet  k  I'^ard 
des  acquereurs  subs6quentfe  dont  les  droits  sont  rfiguliere? 
ment  euregistres ;  0^ 

"Consid6rant  que  cet  article  2172,  du  dit  Code  Civil, 
exige  le  renouvellement  de  toutes  les  chargei?  dont  sont 
affectfes  les  immeubles,  I'intention  de  la  loi  6tant  q^e 
toutes  les  charges  qfti  devaient  6tre  constatfies  au  bureau 
\d'enregistrement  avant  la  mise  en  force  du  .cadastre  pu8-,- 
ent  I'fetre  de  la  mdme  maniere  aprds  les  deux  ans  db  la 
naise  en  force  des  dites  dispositions  de  Particle  2168,  et 

droit  des  appKel^s  a  une  substitution,  avant  son,  V 
rture,  sont  compris  dans  les  termes  droU  riet,  4eirdits 


1 


2172  et  2173  du  Code  Civil ;  • 

liderant  que  Taction  de  la  dite  demanderesse  est 
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mal  fondle,  et  que  la  dite  deittanderesse  n'a  pas  prouv6 
les  auctions  essentielles  de  sa  demande^;. 

"  A  ^envoy6  et  renvoie  Taction  de  la  dite  demanderesse, 
avec  d^pens,  distraifai,  etc."  

J.  B.  Bromse(^tf(  AYocaii  dn  d^iendexiT.     ! 


(J.  J.  bA^ 


31  mars  1881. 


, '  Coram  Rainville,  J. 
^       >%OWARD  V.  YULE. 


Exicvteiir  testamentaire — Destitution — Iriventaire-^Etat  sous 
seing  privi — Acquiescement.         '   • 

Jun^:— Que  leR  li^ritiere  inn  l^ataires  ne  penvent  ^m,  apr^  plnsienra 
ann<^,  se  plaindre  cTu  fait  que  I'ex^cutenr  testamentaire  n'a  pas  fait 
un  inventaire  auivant  la  loi,  mais  s'est  content^;  d'un  6tat  ilea  biens 
80UB  Being  privC>,  fait  par  ]e  testatnur  Inf-m^me  que]que  tempe  avant 

^  8a  naort,  et  que  ce  fait  n'est  pas  dne  raison  pour  demander  la  desti- 
tution de  I'^xecutenn     ^ 

L|aptioii  <§tait  en  destitution  4^  la  chairge  d'ex66hteuT 
testamentaire.    Les  dem^deurs  all6gnaiie«it  que  le  d6fen-  ■ 
deur  n'avait  pas  rempli  ses  devoirs  comme  ex6cutenr  tes-># 
tamentaire,  .et  ehtr'autres  raisons,  ils  all^guaidnt  qu'il 
n'aTJiit  pas  fait  d'inrentaire  des  biens  de  la  succession,     r^ 

lie  d^fendeur  r6pondit  qu'il  a  pris  possession  des  biens 
depuis  40  ans,  k  la  suite  d'un  inventaire  fait  jfKt<0fi>n  pdre, 
le  testateur,  quelque  temps  avant  sa  mort,et  4?i  cons- 
tatait  que  les  biei^s  de  sa  succession  valaient  i;40,000,  et 
que  les  Mritiers  ne  se  sont  jamais  plaint  de  tel  ddfaut. 

La  prouve  ^tablit  qu'en  effet  le  dit  testateur  quelque 
temps  avant  sa  mort,  avait  fait  sous  ^ing  priv6  un  6tat 
des  biens  de  sa  succession. 

La  Gour  m^iintint  t^tte  pretention  du  d6fendeur.  Mais 
pour  d'autres  raisons,  faction  fut  mainlenue  et  le  d6fen- 
deur  destitu6. '  Yoici  les  consid6rai^tl8:^dn  ju^ment  qui 
se  rapportent^  cette  question : —      ' _ 

'La  cause  est  rapportte  att  m^rite  au  26  L.  C.  J.  229,  et  au  4  L.  N..126. 


8VPERI0B  OOURT. 
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"LaCour,  etc _J 

"  Attendu,  etc. 

"  Oonsiderant  qu'il  est  prouv6  qu'en  effet  le  dit  feu  Wm, 
Yule,  quelque  temps  avant  sa  mort,  avait  fait  an  dtat  des 
biensdesa  succession,  luquel  etat  est  produit  et  en  cons* 
iate  les  forces  ;  ', 

"  Oonsiderant  que  les  co-h6ritiers  da  d^fondear  ne  se 
sont  jamais  plaint  da  dSfaut  d'inventaire,  et  que  le  dit 
?^i  doit  valoir  entro  les  paries  et  leur  tenir  lieit  d'iii- 
ventaire."        ,      ^ 

he^  autres  consid^rants  se  rapportent  aux  iautrcs  raisoris^ 
qui  out  fait  maintenfr  Taction  tel  que  sasdit.  ,        ' 

Bethune  Sf  Bethnue,  avo(;at8  des  demandcurs. 
^Jtitcltie  (9f*  Rildiih,  avouats  des  d^fendears. 
./       iJ.  J.  B.)  , 


20  novembre  1888. 
Coram  Tellteb,  J. 


PEESILLIfiR  DIT  LACHAPELL»ET  al/ 
U  '        BRUNETet  al. 


r. 


Donattdtn —  Clause  dtnsatsissabthti — Aliment— :lnul%6nabthti. 

<■»,.■»  ','       ' 

JsinA;r-^u^  dans  line  donation  nne  clause  d'inHaisissabilit!  tot  dintincte 
Nde  ce]le|  d'inali^nabiiiU^',  et  qu'une  pension  alimentaire  insaisissable 
est  ces4bte.  * 

La..4  ji^vier  1876,  le  demandeur  BomuaM  Alphonse 
Fersilher  nit  Lachapelle  a  vendu,  k  la  dSfpnderesse,  Dame 
Alexis  Brdnet,  certains  immcubles  ilcquis  par  lai  da  ^i 
Alexis  BriBiet,  le  20  decembre  precedent,  pour  |6,517.t  ih 
payable  |5do  k  an  nomm§  Legault  dtla  balance  #6,017.77 
aux  enfants^u  dit  vendeur  appel6s  de  substitutton  cr66e 
par  i^n  acte  dc^  donation  de  Dame  veuve  Hartubise,  le  28 
avrill851.  A\  1 

lift  4  janvieV  ^876,  lem^me  jour,  le  vendeur  emprauta 
^'df^^xis  Branet  11,600,  et  pour  garantie  da  remboarse- 
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Cetto  cause  la  ih  ijortte  en  appel. 
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ment  de  cetle  somme,  il  lui  transports  les  int^rdt^  k  de- 
venir  dus  par  Damo  Alexis  Brtinet. 

Le  7  aout  1876,  le  dit  vendeur  dpnna  quittance  \i  ro- 
connnt  avoir  repu  de  la dfifenderesse  la  somme  de  |6,l(fc.66 
pour  18  annfies  d'int6r6ts  do  1876  4  1889,  et  $274.84  ifeur 
les  int6r6ts  du  4  Janvier  au  ler  aout  1876  sur  le  dfit  jjrix 
de  vonte  du  4  Janvier  1876.    Le  8  novembre  1877,  lo 
mandeur,   dit  vendeur,  donna  une   nouvelle  quittani^ 
>tari6e  au  montant  de  $2,166.49  pour  les  dits  int6r6ts  di 
lei\aout  1889  au  ler  aout  1896. 

.    L'action  a  6t6  intent6e  par  le  vendour  ci-dessus  nomm6 
ot  par  ,Emmanuel  Persillier  dit  Lachapelle,  en  sa  quality 
•       de  tuteur  aui  enfants  mineurs  du    dit   vendeur,  pour 
faire  d6clarer  ill6gales  ct  nulles  la  dite  obligation  avec 
transport  du  4  Janvier  1876  et  les  deux-  quittances  du  -7 
aout  1876  et  du  8  novembre  1877,  comme  faitcs  en  viola- 
tion de  la  dite  donation  du'23  avril  1851,  laquelle  dficla-  \ 
rait    insaisissables    les    biens  donnas     pour    la    nour- 
riture  et  I'entretien  du  dit   vendeur  et  de  ses  enfants, 
et  la  dite  somme  do  $60,177.77  due  par  l'6pouse  du  dit 
.  Brunet  reprfisentant  ces  biens  devant  servir-  d'aliments 
au  vendeur  et  k  ses  dits  enfants.  La  declaration  alleguait 
que  les  transactions  de  la  dfefenderesse  et  de  son  mari, 
Alexis  Brunet,  avec  le  dit  Persillier  dit  Lachapelle  ne  for- 
mait  qu'une  seula  transaction ;  que  le  susdit  vendeur  n'a 
refu  des  d6fendeur8  tant  Sur  la,  dite  obligatiorf  que  sur 
les  deux  quit^ces  notari6eX  anticip6es  que  $2,600  au 
lieu  des  $7^47.40,  mo;itant  des  quittance^,  et  que  m6me 

il  n'a  paajefule  montant  total  de^cette  somme,  led6fen-  -i 

deur,  poi^  diverses  raisons,  lui  aurait  dMuit  $724  28,  ne 
lui  laissaiit  en  r^fitfi  que  $1,876.77.  Les  demandeurs  done 
.  concluaient  qu^  les  susdits  actes  d'obligations  et  quittances 
foie^^6clar6s  il%ai^i  et  nuls  et  qu'ils  s<*itot  rfibiKfis;  et 
i     a  ee  cjue  les  d^fendeuts  soient  condamnfis  k  leur  ^ayaiiei. 

tnt^fits  dus  sur  1^4^  prixde  venteiuivdnt  ceAuHf^lpi^^^^ 
culs  coritenust^ans  fes  conclusions  de  la  declarJtitonPSi^''  '''^ 
A  cette  action,  les  d6fendeurs  ont  rfipondu  piirois  d6- 
y^fenses  en  droit  partielles  dont  deux  ont  fit^Irenvoyies 
apr6s  auditi^  en  droit,  et  I'autre  rfiservfie,  ^t  par  d^s 
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exceptions  p6remptoires  niant  aui  demandeurs  leur  dtoit 
d'actioni  et  all6guant  Hp6cialoment  quo  le  fait  quo  Uh 
dits  biens  6taient  insaisissables  ne  les  rondait  pas  inces- 
sibles.  ' 

^  Lejugement  suiVant  de  la  Op^r  Sup6ricuro  aronvoyfi' 
Taction  de^^deniandeurs  dans  Tes  termes  suivauts  :— 
"laCour,  etc / 

"  Attendn  (f aits, de  la  came). 

"  Considfirant,  en  fait,  qu'il  est  piouy6  au  Wocfis  que  la 

sommfe  de  $6,017.77  due  par  la  defonderesse!  en  vertu  di^ 

I'acte  de  vente  du  4  Janvier  1876,  reprfisente  dcs  biene* 

donn68  par  la  donation  du  23  avfil.  1851 ;  qu'elle  est  assu- 

j6tie  d  la  substitution  et  aux  conditions  imposfees  par  cette 

donation  ;  et  que  les  int6r6ts  de  cette  somme  sont  fr^ppfs 

d'msaisissabiliti  et.  doivent  6tre  consid^rts  comme  ali- 

ments,  suivant  I'intentiori  cxprimfie  pur  la  donatrice,  tant 

pour  les  revenus  des  biens  donnes  gue  pour  les  intMts 

du  prix  de  ceux  alieufs  dans  les  cas  pr6vu8  par  la  dona-' 

tion;  ^        .;     . 

"  Considfirant  que  toutes  les'  questions  soulev6o9  en 
%ttie  cause  dependent  uniqucinent  de  celle  de  savoir  si  }e 
deWndeur,  Romuald  Alphonse  Persillier  dit  Laohapelle, 
poi^ait  valablement  rec^oir  par  anticipation  les  int^r^ts 
a  lui  du8,  sa  vie  durant.  par  la  defenderesse  sijr  la  dite 
somihe  de  #6,017.77 ;  at  endu  qu'ils  sont  dfeclarfis  msai- 
sissables  et  constitufs  a  titre  alimentair^  ;  et  que  cette 
quespon  r^solue  dans  ^affirmative  doit  entrainer  le  d6- 
bout^  de  Paction  sanjs  qu'il  soit  necessaire  de  s'occuper' 
des  autres  points  en  litige  ; 

"Cousiderant  qu'il  n'existe  aucun  texte  deloi  defendant 
au  demandeur/Itoinuald  Alphonse  Persillier,  de  recevoir  - 
par  anticipation  ou'autrement  les  paiements  anticip^s  des 
int6i^  en  question ;  et  qu'eu  fait  les  actes  attaqu^s  n'af- 
fectent  AuUemeut  les  droits  des  appelfea  i  1^  substitution 
I  cr6ee  par  la  dite  donation ; 

"  Considfirant  que  les  demandeurs  en  soutenant  qu*une 
pension  alimentaire  insaisissable  par  I'effet'  d'une  stipu- 
lation n'est  pas  cessibl^,  en  invoquant,  par  induction,  sur 
|e  point,  la  dite  donation,  I'article  668  du  Code  de  Pro- 
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c£dnr(\  et  les  lois  8,  aa  Digostu,  tte  tramaelionibus,  et  en 
tirant  coiumo  uousdqueiKru  que  le  dtiinaudtiur  Itomaald 

''      AlphoQsu  Persillier  n'avait  pas  la  libr«  disposition  des 
int^rdts  tm  question,  ot  qu'il  n«  pouvait  ni  les  c6der  ni 
.   les  recevoir  par  anticipation,  ne  se  roposont  sur  aucuue 
base  solido;  i 

"  Consid^rant  en  fait  que  les  inturdts  on  question  n'ont 
pas  6t6  de(;laK!8  inali6uahles  par  la  donation  qui  n'a  fait 
que  leur  donnor  la  <iualifiratiorl  ^'X'limcntaires  et  les  de- 
clarer inHaisissablos  ;  et  en  droit  <(u'il8  ne  pouvaient  dtre 
I'objet  d'une  saisie  (art.  668,  C.  P.)  ni  d'une  compennation 
forc6e  (art.  IIOO,  G> C),  mais  que  ces  articles  prohibitifs 
6tant  des  exceptions  au  droit  cbmraiin  qui  rend  tons  les 
biens  d'un  d6biteur  le  gage  qe  ses  cr^anciers,  ne  peuvent 
'  Hre  6tendu8  ii  des  cas  autre^  que  cenx  sp6cifi6s  par  la  loi ; 
"  Consid^rant  que  I'artlcle  668  du  Code  de  Procedure, 
en  declarant  in^aisissablcs'Ies  sommos  et  objets  donnas 
ou  legu^s  sous  la  condition  d'insaisissabilitS,  de  mdrae 
que  lesiSQmmes  et  peusicins  donn^es  ik  titre  d!atiinents,: 
encore  qn6  le'^onateur  ou  testate ur  ne  les  ait  pas  expres- 
s^ment  ddclartes  insaisiss^bles,  ne  fait  qtie  donner  efiet  ^ 

/v^  rintentjpii  exp|:im6e  ou  p)^68um6e  6  cet  6gard  du  donateur 
ou  testateury  jdftis  qu'il  ne  parl6  ni  de  la  cension  qu'on  en 
pourrait  lure  lii  du  pai^ihent  par  anticipation  qu'on  en 
pour rai  t  rece voir  t 

"  Gonsideranf  que'  les  dispositions  de  nos  codes  qui  6ta- 
'  blissent  que  les  particuliers  ont  la  libre  disposition  des 
biens  qui  leur  appartiennent,  sous  les  modifications  6ta- 
blies  par  la  loi  (art.  390,  0.  G.) ;  qu'lls  peuvent  transiger 
(art.  1919,  0.  C^)  et  mdnie  se  soumettre  h  un  compromis 
(art.  1342,  C,  P.  0.)  tbites  les  fois  qii'ils  ont  la  capacity 
legale  de  disposer  des  pbjets  compris  dans  la  transaction 
ou  le  compromis  ;  qu'ijis  sent  capables  de  contracter,  s'ils 
n'en  sont  pas  expressement  d^clar^s  incapables  par  la  loi 
(art.  986,  C.  C.) ;  que  aont  incapables  de  contracter  ceux-lA 
a  qui  dei^  dispositions  sp^ciales  de  la  loi  d^fendent  de 
contracter  a  raisou  4^  leufs  relations  ensemble  ou  de 
I'objet  du  contrat  (art.  986,  C?  C.) ;  que  toute  chose  qui 
n'est  pas  hors  du  commerce,  soit  par  sa  nature  ou  sa  des- 
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tination,  soit  >i|r  une  disposition  spldiale  de'la  loi,  pent 
6tro  vendu  (art.  1430,  0.  C),  qu'il  n'y  a^e  les  ohoses 
qui  sont  dans  le  con^raerce  qui  puissent  Atre  I*hbget  d'uno 
obligation  (art.  1069,  0.  0.)  ;  que  les  chosos  futures  peu- 
vent Atire  I'objet  d'une  obligation  (art.  lOGl,  0.  0.)  ;  <Ju^ 
le  paienient  fait  au  crdancier  n'est  point  valable,  s'il  6tait 
incapable  de  le  rectivoir,  k  moins  que  le  d^biteur  ne 
prouve  que  la  chose  pay6e  a  tourn^  au  profit  4e  c«  crC- 
ancier  (art.  1146,  C.  0.) ;  et  que  les  contrats  ne  peuvent 
6tre  r6soIuB  quo  du  consentement  des  parties,  on  pour  les 
causes  que  la  loi  reconnait  (art.  1022,  C.  C),  ne  s'appli- 
quent  pas  davantage,  puisqu'olles  se  boment  tk  dire  que 
toutes  personnes  peuvent  contracter,  vendre,  disposer, 
transiger  et  compromettre  sur  les  biens  et  droits  dorit 
el  les  ont  la  Irbre  disposition,  sans  ^noncer  quels  sont  ce» 
droits  dont  on  pent  on  non  disposer  litjijement ; 

"  Considferant  que  si  des  lois  sp^cialles  d6clarent  inces- 
sibles  des  droits  d'usage  et  d'habitat|ou  (arts.  494,  497, 
C.  C),  il*eu  est  d'autres  qui  permettel^t  A  I'usufruitier  de 
vendre  s6n  droit  on  de  le  c6der  k  titrt^  gcatuit  '{^H.  457, 
C.  C),  et  au  grev6  de  substitution  de  pd8sM,er  pour  Itli- 
mdme  A  titre  cle  propri6t%ire,  a  la  charge  de  rendre  (art. 
944,  0.  C),  d'hypothequer  et  tofime  d'alitner  les  biens 
substitu^s,  sans  prejudice  am  droits  de  I'appel^  qui  les 
reprend  libres  de  toute  hypotheque  (art.  949,  C.  G.) ; 

"Gonsid^rant  que  les  articles  ci-dessus^uis^s  dans- 
nos 'codes,  reproduisent  le  dr^it  qui  6tait  en^igueur  lors 
de  la  dite  donation  et  qui  doit  la  r6gir ;  et  fetabliss^t  for- 
mellement  qu'il  faut  une  loi  pour  enlever  aux  particu- 
liers  la  libre  disposition  de«  biens  qni  Jeur  appartiennent ; 

"Gonsid6rant  qu'il  n'y  a^offltii^rgumenter  du  droit 
romaiu  qui  n'iuterdisait  la  dr^>osition  qn'4  regard  des 
legs  d'aliments  et  non  a  r'6gard  des  alimeutsletipul^s  par 
contrat;  et  que  les^intferfits  dont  il  s'agit  sont  de  cette 
dernidre  espdce ; 

"  Gonsiddrant  que  si  le  Gode  de  Jnstinien  d6crete  que 
s'il  8'61eve  une  question  k  I'Sgard  des  aliments  ^chus,  on 
pent  transiger  ;  ma  is  qu'une  transaction  faite  81j;t  des 
aliments  futurs  doit,  pour  6tre  valable,  dtre  autoris6e  par 
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.^0  prAtour  ou  1«  pr/'Bidont,  il  e*^  ituluhitnblo  que  lc»  Paii- 

UchHiHiii.   ^,,,,tj,„  j„  .Iu«tiiiitMi  df'claront  qu'oii  pout  transiger,  aani 

HfunH.     I'autoriHatioii  du  pr<yt»fur.  dcH  aliraeiiU  qui   n'ont  iwiiit 

/  6t6  laiHHf'8  par  doimtiou  A  <hu««i  d«  mort,  «'t  q»m  dans  I'aii- 

1  iien  droit  fraii9alJ8,  qui   Huivait   1«8   prinoipon  du  dr0il 

romain  on  co  poiijt,  il  ^^tait  admiH  :  d'niio  part,  qu'on  no 

transigoait  paH  va  iihU^raont  Hur  dos  aliinontA  dfia  A  cauBO 

do#i^rt,  ot  non  oiicoro  fcchuB  ;  d'uno  autrQ,i^art,  qn'il  6tait 

poT^iM,  an  contrairo,  do  transigor  Hur  dos  alimontH  d6ji\ 

('vh\\»,  alors  mfimo  qu'ils  ^^taiont  dus  A  nauso  do  niort,  ot 

sUr  do8  aliments  6«hu8  ou  A'fcohoir  dOs  A  tout  autre  titro 

qu'A  causo  do  rriort ; 

"Con8id6rant  quo  si  la  doctrine  et  la  jnrisprudonco 
dane  I'ancien  droit  fran9ai8  qui  ost  lo  notro,  A  cot  %ard,i 
d6(laront  incossibles  low   alimonts  diks  ex  jure  Huniruinis,, 
ainsi  quo  <!eux  laiss^s   pj^r  testamont  ou  par  donation  A' 
causo  do  mort,  Bans  I'autoritfc  du  juge,  11  n'on  existo  au- 
cuuo  appliquani  cette  m^mo  rdgle  aux  rentes  ou  pensious, 
m6mo  A  titre  alimontairo,  fctablies  par  contrat  entre  parti- 
culiers,  surtout  lorsque,  commo  dans  rospdce,  cos  rentes 
out  bien  6t,6  d6clar6e8  insaisissables,  mais  non  inalienable^ 
ni  incessibies ; 

*' Considferant  qu6  les  articles  658  du  Code  de  Proof. 

dure,  et  1190  du  Code  Civil,  de  m6mo  que  les  intc^ntions 

oxprim6es  par  la  donatrice  dans  la  donation  du  28  avril 

,  1851,  prouvent  bien  que  lo  dt'mandeur,  Romuald  Alphonse 

Persillier  ne  peut  6tre  priv6,  malgr6  lui,  des  alimeuts  A 

Wi  dolii^Ss ;  mais  qu'il   n'en  r6sult6  pas  qu'il  soit  dai^ 

I'imposBibilitfi  d'en   disposer  volontairemeni  et  que  les 

cessions  libfement  consenties  par  lui  ou  que  les  paie- 

monts  par  anticipation  ro9U8  par  lui  A  cet  ^gard  soient 

entaches  de  nullity ;  cousidfirant  d^s  lors  que  la  volont^ 

.    exprim6e  pa»  Je  dit  Romuald  Alphonse  Persillier  dans  les 

.  actus  attaquQS  en  cette  cause  doit  sortir  son  •ffet;  , 

"  Considerant  qu'aux  termes  de  I'article  968  du  Code 

Civil,  c'est  la  voloute  qui  forme  la  pi-ohibiti^^  d'ali6ner 

quoiqu'elle  ne  soit  pas  exprim6e,  et  que  s'il  sttffit  qu'on 

puisse  tirer  des  consequences  de  ce  qui  est  coutenn  A 

Tacti,  que  le  testatetir  ou  le  donateur  a  eu  effecti\ement 
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volonli  do.  la  fai>«,  pour  (jue  la  prohibition  soit  auiiii 
,  valaMo  quo  si  ol|o  fctuit  oiprimAo,  il  faut  <im»  m  Noit  don 
nonuCqu^iicvs  qui  HO  ftroiit  n^!0«»iMi«iromont  do  oo  qui  vitt 
oont«'nii  A  Iy:t«',  do  fayon  gu'on  no  puioMo  Toxpliquor 
d'uno  mani^r^t  plauHiblo,  HanA  HupiKWor  «:otlo  volonto  dans 
\^le  tostatour  oU'Io  donalour  ; 

"  Conftid6ra;ut  quo,  dans  la  donation  on  question,  rien 
no  montro  quo  la  douatrico  ait  voulq^  6tablir  uno  prohi- 
bition d'alifin.^r  les  fruits  ot  rovonus  (ifidarfis  par  o^lo  ali- 
inentaires  ot  insaiHisNablos ;  ot  qu'on  rabsouco  do  tollo 
volont6  qui  n<^  pout  fitro  trouv^o  dans  I'acto,  cotto  Cour 
lie  pout  pas  Us  d6claror  inali^nables  ou  iucessiblos,  ni 
concluro  do  eel  qu'ils  sont  alimontairea  ^l  iusaisissables, 
qu'ils  soient  indliSnablos  ot  inpessibles ;   \ 

"Considfcrant  on  outre,  on  droit,  que  sila  rente  Viagdre 
pout  6tro  constituC'o  A  titro  on6roux,  ou  ^  titro  gratuit 
par  donation  ontrovifs  ou  par  testament  (ijirt.  190,  C.  C), 
il  n'y  a  que  cello  vonstitu6e  h  titro  gratuit  dui  puisse  6tre 
stipul6e  insaisis^ble  (art.  1911,  C.  0.) ;  et  \en  fait,  que, 
dans  I'espdce,  les  bions  dont  les  fruits  et  reV,enus  out  6t6 
d6clar68  alimontaires  et  iusaisissables  ayant  m  donnas  h 
titre  on^reux,  ot  la  preuve  faisant  absolument  dC'faut  sur 
la  valenr  des  choses  donnSes  de  m^me  que  sVr  celle  des 
charges  impos6es  aux  donatairot^  usufruitiers.  if  y  a  impos- 
8ibilit6  de  voir|ju8qu'A  quol  i>piut  il  y  a  en  donatiCn  i 
titre  gratuit  et  ^lartant  jnsqu'A  quej  point  on  Lut  argu- 
menter  do  riusiisissabilite  et  de  I'inali6nabilit6  des  int6- 
rftts  en  questioA,  tant  en  vertu  de^  I'acte  de^ikou  aue 
dolaloi;      ^  1/:..^        \      ^      ^-         •' ' ..       IFl  7 

"Oon8id6r^nt  que  les  demandeurs  es-nom  el  quality  i 
sont  mal  fond6s  dans  leur  demande  et  action,  les  en/ 
d^boute  avec  dfepens  dont  distraction  est  accord^ej,  etc." 

Pagtihelo,  Taillon  Sf  Oouin,  avocats  des  demandetirs.* 

Longpr4  Sf  David,  avocats  des  ddfendenrs.  f 

:.  .    (J.J.B.)  ^ ,,.  _^  .     ...         :     I    •• ., 
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MONTREAL  I«AW   RIIKJRta. 

,  80  iiov(>mbr»  1888. 

6W(iM  Tkm.ikk.  J. 


LinOKT  KT  Ai^  V. 


Vtmm»  tiparit  ih  hien* — Re»jHm»nbHiU — OioM$\^ct$$air9»  (i 
la  vie — Jniolvabiiiti  du  mari. 


•  ivut :— lo.  {}n'ik  il^^/knt  do  ronvnnlinna,  U  fnrnniDi  in^m«  a^iM^m  <Im  l)i«iiH, 
qui  at-tiiitfl  |)oiir  l«H  ImwoIiiii  <Ifl  an  fainille  <>t  d«  Iti  ul»il|Ol^  CQmiiiune 
i«t  «ntDM^fl  la  fikira  |M>iir  at  mu  noin  <lu  marl ;  ! . 

2(X  i^lM  Itf  inurclmnil  nutru  lu  cn'dit  doiin^  A  iHfeiniiif)  diuia  ■*•  llvran, 
tloit  t'Uhlir,  HU  moiim  pur  iui»  pmivo  (1«  ciriMinatiuKwii,  quo  U  foiiiniH 
■'iwt  reudiut  reaiioiiiiablu  |wniuiiuttll«uMot,  lvr«<|u'ttlle  n'li  |mu  ■i^lieU'v 

/        on  Win  pr<iprt»  nom ;     "^ 

:i^  (jii'eii  iNHirMuivunt  iin«  f«mnio'|M)nr  \nn  cIiomm  n/'f^iMMinta  i\  la  \h»,  le 

'*'■,'    (leniandviir  doit  utl^K<ioi'*)t  pruuvor  que  lo.mari  vat  imratwlilv  de  wk^ia- 

•  "  fuira  A  eta  rt^claoiutiona.  .-  \ 

L'atirfon  £tait  intentio  houh  formo  ofsumprit  -(;dnti'e  Ma- 
djamu  E.  8.  H6roux,  n6o  Delphino  nat^haud,  pour  |1 17.04. 
^Xa  d6f«U(lur«NH(>  plaida  en  iiianit  avoir  jamais  rien  achet6 
chdz  1«>8  domandonrB  «>n  hoii  aom,  inaiH  toajoura  an  nom 
d^  B0ii  mari  &  qui  lea  dt'mandeura  avaicnt  doiinA  tin  orMit ; 
que  pur  son  contrat  do  mariagc  ello  n'tist  pas  t«nno  de 
contrihuer  aux  charges  du  m6nago  qui  sent  ]aiH86e8  oom- 
plutem^nt  j^  Jtpn  6poux  ;  qu«',  d'aiUuurs,  les  di^mandeurs 
I'ont  toujourH  rqconnu  en  envoyant  d'abord,  leur  compte 
A  Monsieur.  H^ronx  et  en  cherchant  Ale  collecter  enx- 
mfinies  ;  ^  que  toutes  les  marehandises  achet6es  avai^nt 
60,adres8^s  A  M.  Hdroux.  \ 

Les  dendandours  r6|^ndirefltsp6cialeme^tqu'il8  avaient 
vendu  les  marehandises  A^  la  d6f6'nderes8ie  elle-mdme'^et 
poiir  elle-mftmo,  A  sa  demand^  et  que  c'est  elle  (|^i,Avait 
obtenu  le  credit  dans  leurviivfi^s ;  qn'ils  ne  retonnaJii8a|ent 
pas  le  msri  lie  la  d^fejpderuss^et  ne  lui  avaient  pas  fait 
decrfedit-j.  ,         •  ^_     ^'"   ,         '  ^   \  _    ' 

Les  demandenrs  uitdrent  les  causes  suivant^ : 

Hudon  V.  Marceau,  28  L.  C.  J.,  p.  49  ;  Faguett^  ^  Ouertin 
et  fl/.,-2f  Leg.  News,  p.  211. 

L'action  a  6te  d6boutte  dans  les  termes  suivants  ; — 


N.  '■\ 


-x^- 


nbro  1888. 


■J 


4p«WW)  <l»  l)i«iiM, 
rlillul^  c(;miiiune 

tlium  ■*■  liviM, 
m,  qufi  U  fiuiiniH 
I  n'»  |Mui  actieU^, 

Hlraa  i\  Ih  v^),  Ifl 

■■   •    ,  \ 

I'cdntte  Ma- 
>oar  1117.04. 
is  rien  achet6 
ours  an  nom 
[i6  tin  credit ; 
ttts  tHnne  de 
laiH86e8  oom- 
di^mandeurs 
leur  compt« 
)llecter  eux- 
it6e6  ayai|ent 

[u'ils  avaient 
ille-mdme'^et 
lie  (f^i,ftvait 
!onnaJii8a|eut 
ient  pas  fait 


tea : 

>m  St  Guertin 

vauts  ; — 


BUPpitlOB  cointT. 


468 


"  Lft  Gonr.  utoL ■     ,  . 

"AitiMidu  <|U«f  Ion  dnmandimri  rA^lamfliit  par  Imir  tution 
do  U  d(>rwn<i««r4)iiR4\  «omino  f««inm«'  rontriMtuolhiiioht  h(^-  ' 
\mh^  ila.humnd'&vov  aou  rruiri.Ta  iiotnin«f  d«  111701  |K>ar 
prix,ot  vale'ar/ dVfftfti  oi  niarohandiNHit  i^  (din  v«iiduH  «t 
livrta  par  eiix  knx  prii  ot  fep«Miuea  iK>rU»i  aircompto  pro-, 
duit;  /         ^  ' 

"  Attimda  qfji«  In  dArAndoroMiio  pUldw  <|uo  par  Hon  <;on-. 
Irat  d»  tnariii^o  avw  |««  dfilViuUujr.  \u\hb6  Io  27  Noptcmbro 
1885  at  prodhit,  «;«  dortiior  ■•e«tjrhar|(6  d«  «ubv«nir  iV 
rentretit)!!  d«lla  familhi ««(  aiu  soina  dii  m6nagf< ;  qn'ollu 
n'a  jamaiff  contraoi^e  peVBonnnllomunt  d«  df^t's  Miiverit 
J««  domandfljtirN  ot  qu'ollo  no  l«mr  doit  ri«m ;  que,iiielle 
a  fait  ollu-mdmo  ({itulquoN  achats  <hoz  los  dittmandoirrs,  co 
a'6tait  q^e  <;onimi)  r«pK>H«ntant  Kon  mari ; 

"  donaijji^inttt  cju'il  rfisulto  do  la  preuve  quo  la'dfifendo- 
re.Me,  «b^a<}h«tant  et  obtonaiiit  credit  poui'  oes  effota  et 
marchandises, n'a  pas  d6<lar6 qii*ollo  ontondait s'en  rendro 
rospousablo  porsonhullomont ;  qif  oUe  los  a  obtonu  it  crWit 
apris  avoir  fait  connaitre  aux  dotnandours  I'^tal  ot  la 
^sition  de  son  mari;  que  los  domandours  n'ojit  pas  d6- 
olar6,  non  plus,  (lu'ils  ontondaient  la  rendre.  rest)pnsabIo 
person nolloraont ;  H  (jue  de  fait,  il  n'a  pas  ut6  jlIots  ques- 
tion (jui,  de  la  d^fdnderesse  o,u  de  son  ravi.  dovait  payer 
oes  marchandises ;  *         , . 

"  GonsidSrant  qu'il  est  en  {maivo  fltVies  demaudears 
so  sont  adressfes  H  diffiSrontos  rcprisos  an  d6fondeur  person- 
nellement  pour  en'obtepir  le  paiementdo  ues  effets  ot  mar- 
Vchandises,  cH.  (lu'ils  lui  ont  m6me  fourni  deux  comptM/ 
laits  contre  lui  perflonnelloment ; 

,  "  Consid6rant  qu'd  d6faut  do  conventicin  la  femme  m6me 
t^peaSe  de  biens,  qui  achAte  pour  les  besoins  de  la  famille 
et  de  la  maison  commune  e|^  cens6e  le  faire  pour  et  an 
nom  divonari ; 

"  Gonsid6rant  que  si  les  entrfees  dans  j6s  livres  des  de- 
mandeurs  et  le  compte  produit  eu^  cette  cause  sont  faites 
an  nom  de  la  d6fenderesse  senle,  iKn'y  a  aucnne  preuve 
qn'elle  se  soit  rendne  responsabie  personnellement  du 
prix  de  ces  miirchandises  v    / 
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^   La  Oourj  sur  audition  en  droit,  a  jenVQ^6  la  defense  en 

-  droit  par  le  JQgement  suivant  :7/-      " 

•^^    "LaCour,*etc......  /  ..       .' 

"  Attendn  qtiele  deman^eur,  en  s^  qualitS  de  tntenr  tuf 
Aocde  B^iilleLangaerand, enfant  minenr  de  Damdusd-Lan- 
gnSran^  et  de  ZoeMelle,  6poase  actnelle  dtt  dit  Israel^ 
Adam,  reclame  de  la  d^fenderesse,  par  son  action,  une* 
«omme  de  mille  juastres,  ponr  dommages  caas6s  an  dit 
R§alle  Langn6riuid,  par  la  fante  de  la  compagnie  d^fcm- 

,  deresse*^  de*^  employes,  et  qn'il  n'alld^gae  pas,  dana  sa 
d^laration/4^e  Tacte  de  tutelle  ait  §t6  enregistrd ;        - 

I'Attendu  qne  la  d6fendei«8se  a  plaid6  il  cette  action, 
par  une  defense  en  droit,  en  dismandant  le  renvoi,  ponr  les 
raisons  snivantite :  Farce  qne  le  demandeur  ne  pent  pour^ 
s^iiyre  en  sa  quality  de  tntenr  ad  hoc,  et  qne  Taction  anrait 

*  4a.  6*tre  intentee  par  on  tntenr  k  la  peraonne  et  anx  biens 
du  minenr,  et  parce  qn'il  n'appert  pas,  par^  la  declaration, 
qne  I'acte  de  tutelle  ait  6t6  enregistr6,  et  qtie  nuUe  action 
ne  pent  dtre  maintenne,  sans  reuregistrement  dti  dit  acte 
de_tuteUe;  _* 


■V 


^t  w#  ■-  ^^ 


■n-^|%tww:»     VUg-MWiHlC — e* — ^t»- 


ttPOW^I^    nuH* 


^ 


oomni«  y  ayant  droit  un  Vcrta  d«a  oUaMt  contonoM  mi 
ion  dit  contrat  d«  mariMf^f,  d'ojk  il  r«iult«  que  cm  opi^ 
■itions  MMfrmtmtAuM  |>ttr  lu  mari  nc  ponvent  Rorvir  \o* 
dt^audiMiri  ui  nuire  a  la  d^fuudurewH)  en  la  prte«i^le 
c*om;  ■'^ 

•  **  Ooiwid^rant,  pour.toutM  oea  raiaona,  quo  Taction  de* 
domandeum  eat  mal  fondle  et  que  la  d6fendefuflau  a  jua» 
tifi6  Moii.d^!fMns(>M  ;  , 

'*  lyUiutiunt  lus  ditua  d6renii«<ii  <«t  d^boute  lea  deman* 
doi^'de  I«ar  action  avec  d^peua,  dont  distraction  eat 
accord^,  etc."  '    I  •  '   , 

^  McCormicA,  piu^  Sf  MurchUon,  aTocata  des  deman- 
deurs^,. 

Mom  Sf  DHAflMalfavocats  daja  d6fendereaae. 
'7         (J.J.  B.)-  ,>   , 


.   :T.itCAia'Ttiqti'.   f| 


la  defense  en 


*»«        •  y  r  •       ^  "  """*  *<'*«>^  «e  sera  main- 

"A  renvoy6  et  renvoic  la  dite  defense  en  droit  avec 
dfipens,  distraite,  etc."  »ii  avec 

X^octt/ <$•  Dorra/,  avocats  dti  demandeur.. 

Judah,  Branchaud  ^  Beauset,  avocats  de  la  dfifenderesse 

(j.  J.  B.) 
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tw^f^r^tsaoM- 


iqqq.  ■>  im  HiKww>  i»  reqocw  aam  umutfi  mtfg.w  oOaqW 
paraiMent  avoir  6Ui  mis  et  «flao«f  1«  18  niftrt  1888. 

L«  20  mani,  l«i  domandeur  insoriTit  la  oauatf en  rfviaion 
da  jugemflnt  du  12  mars. 

Le  deinandeur  ciU  I'artiole  1A8  0.  P.  0^  el  le  atatiit 
2t-28  Vict.,  1864,  oh.  6,  aectiona  12.  18,  16,  17,  18,  81. 

L'intervenant  dta  4  &' L  627;  8  E  L  44ft ;  8  Leg. 
Newa,  847. 

La  Ooar  de  R^viaidn.  a  renvemA  le  Jngement  dana  lea 
termea  auivanta : 

"LaOoar,  «to 

"  Oonsid6rant  que  Tinteryention  et  lea  moyena  d'inter- 
ventioa  ne  pouvaient  Atre  intorita  pour  preare  et  audi- 
tion ni  coniid6r6i  par  le  tribunal  aana  6tre  revAtoa  dee 
timbrea  requia  par  la  loi ; 

Vot.  IV.  &  Q  m 


**< 


'^■tM^^    \.*\A 


XP.^'I: 


•t  ilk'gftK  tit  (|u'wn  »nt*iit  le  Jugement  qiii  m  iiiAint«na 
i«8  t>on4^IuMions  <le  U  dit«  intMrvoiition  oat  mal  fond6 ; 

"  CaaM  tit  annulti  lu  (lit  jug«*inunt  at  ntmot  \m  i>Arti«a 
en  IV'tat  qu'oUea  ^taiwnt  k  la  date  dn  19  mara  1HH7,  aveu 
dipena  centra  I'intervenant  de  toutea  lea  procMurea  priaea 
depuia  le  dit  joui^t  avec  d6p«na  dtt  la  r6viaion,  diatraita, 
etc." 

Roff  4*  f^t  ATOcata  do  demandenr. 

C.  Lebei^f,  avocat  de  I'intervenant. 
tl.J.  B.) 


/^ 


'        clZ  ^       '  »^n  ««i«tb«Hl  agai08»  U.e  immoveable  hypothe- 
cated,   ^ncfr  V.  r/rtfceau,  473.  ji~mi«i- 
■ — •    i8e6  Pbocbourb. 
AGENCY.    See  1?RiifviVAh  ASD  AoKsr.         '  \, 

ALIMENTARY  ALLOWANCE.    «t«  Substitution,  455.         '. 
APPRENTICE.    5te  Minor,  43 ,         . 

ARBITRATION.    -Sfee  Railway,  84.  - 

ASSOCIATION. 

.      Sight  to  eiT)el  membert.]    fifee  Cobporation,  1. 
ATTORNEY.    iSee  Evidence,  219.  .  a.  _ 

See  Proobdubk  ' 

BAILIFF.  ^ 

■®W  6yO      &«  RlKI>ON8IBILITV,  39.      - 

BANKS  AND  BANKING^ 

te  SSTi  .^^l^  ?*"•'  "^"^  •»  «««•»'  for  another  Bank 

«  not  authorized,  m  the  ab^noe  of  expre»  agreement,  to  cwh  a 

cheque  drawn  upon  the  principal  B«.frbuTn;acceJtSlTy4t 
(2.)  A  telegram  from  the  President  of  the  principal  B^  tea 


1-*<j5.    '  ''^\- 


•  niAint«na 
1  foncl6 ; 

!«■  i>Arli«« 
■  18H7.  aveo 
klurei  priset 
on,  dutraito, 


U  CAOM  «tait  k  V«nt\n^c,  le  .d«mand«nr  fit  motion  qa'«t- 
t«ndu  le«  r«iU  ci-haat  relate  et  que  lea  fraia  tax^a  tuit 
on  Oour  Sap^rieora  qu'en  r6viaion  da  dit  jagnnKint  a'AlA- 
T«iit  A  la  aommo  de  |62.96,  et  qae  sans  avoir  an  pr«alable 
pay*  ,c««  fVaia,  quoique  requia,  le  dit  interrenant  anrait 
reoommem^i  aea  pro<;<Hinrea  en  intervention,  toutea  lea 
.dit«*  procMurea  aur  la  dit«  intervention  aoient  Huapen- 
daea  juaqu'4  oe  qu'il  ait  pay«  an  demandear  la  dite  lomme 
de  162.05. 

La  Oonr  a  maintena'  la  pretention  da  demandear  par 
le  jngemont  auivant : — 

"LaCour,  etc *      • 

"  Attenda  qne  I'intervenant  a  pria  jagement  le  12  man 
dernier  aar  le  m6rite  de  aon  intervention  en  cette,caaa«; 

"  Attenda  que  le  demandear  conteatant  a  fait  caWr  et 
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See  Railway  ;  Shipping,  371. 
CHEMIST. 

See  BBBPlpNsiBiUTYi  4 
CHEQUE. 

Adiim  on^heque—Cotmderalion — Burden  of  proof.]  'A  cbeqae  which 
\^J^'dlbea  not  show  consideration  on  its  face  is  not  conclusive  evidence 
of  a  debt  due  from  the  drawer  to  the  payee,  but  the  plaintiff 
must  maKe  proof  of  tlie  consideration  for  which  it  was  given. 
in  the  present  case,  such  proof  was  found  in  the  allegations  of 
.  the  plea,  and  the  promises  of  defendant  to  pay.  Dirfreme  v.  SL 
£ot««,3ia   J  ' 

/__. -fifee  Bank,  244.^     .•  -'x 

CHURCH.    -Ste  ^xAiPTiON  FROM  Taxhb,  ^a 
CITY  OF  MONTREAL.    (Ste  Montreal.  " 

'  CLERK,  AUTHOIIITY  OF.    See  Principal  and  Agent.  '  V  "^ 

COMMENCEMENT  OF  PROOF.    <S^  Evidbngb.    _ 

COMMUNITY.  " 

Concetding  property  of.}    The  penalty  imposed  by  law,  for  abstract* 
^  ing  or  concealing  property  of  a  conjugal  community,  applie«  only 

to  the  moveableefiiBcts  and  not  to  the  real  estate  of  the  community. 
Oaudry  y.  Oaudry,A7. 

GOMFOSmON  DEED.    See  PuNaPAL  and  Aiitm,  328. 


p«n«  Q«  cam  moiwn.  amnnm,  »u,.  ; 
Hop  4*  ^^>  avoc-aU  dti  dotnatideiir. 
C.  Labmtf,  avooat  d«  rinUrvonMii. 
(j.  J.  B.) 


p,' 


'A  cbeqae  which 
Delusive  evidence 
but  the  plaintiff 
ch  it  was  given- 
he  allegations  of 
.    Dirfreme  v.  St 


law,  for  abstract- 
aity,  applie«  only 
if  the  community. 


-.-«,  -.M  luajr  u»  quasneu  ou  certiorari.    Martin  &  DeMmtigny.  53 
CUSTGMaLAW.  ' 

hsh^  by  the  Customs  Act.  46  Vjct,  ch.  12.  with  «spect  to  acUons 
against  Customs  officers  for  acts  performed  by  them  in  the  dis- 
charge of  their  duties,  applies  only  to  acUons  of  damages.  Law- 
tot  v.  Syan,  b9.  «B^,  ^JK- 

DAMAGES. 

^cHm^l»/mdov>'for death  o/hwband-Alleoalioru of  declaration.^  See 
Pbockdueb,  76.  J    «* 

Att^t}  Damages  may  be  recovered  for  the  mental  anguish  as 
well  as  for  the  bodily  suffering  resulting  from  an  assault  on  the 
person.    A^air  v.  Sattien,  74. 

,-—  Lou  of  msioml  allowance}  The  loss  by  a  member  of  the  Senate  of 
Canada,  of  his  sessional  aUowance  during  the  time  he  is  disabled 
by  his  injuries,  should  not  be  included  in  the  estimate  of  dam 
ages.    ^IMavdeauv^lMCie.deChetMndeFerUrbain,4f». 

—  Obligation-^Damages  for  ineleecution  of— Art  1070,  C.  a—DtfauU.} 
Where  the  defendants,  by  the  terms  of  the  deed  of  sale  cf  a  strip 
of  land  to  them  by  the  plaintiff^  undertook  to  oonsteLt  two 
crossings  with  gates  and  fostonings,  to  enable  the  vendbn  to 
croM  thy  railway,  !?wt  no  time  wm  stipnlated  witbia-wLioh  m^  > 


"f**^*^-%n-^,_ 


(Jo«t  poor  obt«nir  uii»  <|ailUnr«  at  tl^iharg«  noUH4tt7 
tia  painiaimt  d<i  c«»  d«'ui  monUiita  quo  c«tU  tt^tion  a  Hi 
inienttm  contra  1«  dArwtiil«ar ;  1«  JagMm«nt  d<iy»nt  timir 
Mttn  d«  qaitt«ii(M  an  cm  dt  hhm  d«  U  p«rt  da\l6rend«or 
d«  •ignnr.  V 

I^  d«r<mdAnr  pUida  A  ctilit,  action  en  nlant  arJir  janiAia 
refiuA  d«  irigQifr  auttono  quittance  on  d^chargi),  «t  avoir 
M  jamaia  r«qaia  d'«n  signer  aucune ;  le  d«fend«ur  d<^;la- 
rant'ent«ndrn  a'inaorire  en  faiii  contre  I'ftote  aathil^ntiqaH 
de  nbtification  produit  par  le  dwmandnnr ;  il  pla^da  en 
oiitre  qn'il  avait  itd  convenn  entre  lea  partiea  qu^l  n'f 
aurait  paa  d'autnt  quittance  que  celle  qui  ■wriit  donn^*'*^ 
flnalemont,  et  que  conform^'mont  A  cette  convention.  1« 
demandenr  n'anrait  Jamaia  eiigA  da  d^fendeur  d'autre 
oJiose  que  de^  re^ua  ordinairea. 


-&■■ 
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) ; 


li;' 


|i 


having  sued  the  depoaitur}'  (who  hod  not  made  default  to  pay  '  . 
>  interest)  to  recover  the  deposit  :—Hdd  (1)  that  the  son  alone  was 
entitled  to  claim  the  money.  (2)  That  the  plaintiff  could  not, 
,  '  by  special  answer,  raise  the  pretension  tltat  the  terms  of  the  re- 
ceipt implied  a  donation,  by  the  mother  to  her'^son,  which  was 
null  for  non  acceptance  by  the  minor ;  and,  in  any  case,  that  the 
receipt  did  not  mark  the  existence  of  a  donation.  McKercher  v. 
Jfercter,  333.  . 

DONATION. 

Garue  of  iruainmihiliti.']   A  clause  odnmimstabiliti  in  a  donation  is 
distinct  from  that  of  inalienability ;  and  an  alimentary  allowance 
,  which  iainaaisitgabk  may  be  alienated.  PergUlierdit  LachapeUe  v. 
Brunei,  455. 
Condition  contrary'io  public  order— Art,  760,  C.C.'\    A  condition  in- 
serted in  a  donation  creating  a  substitution,  in  favor  of  children, 
to  the  eflfect  that  only  those  children  who  profess  the  Protestant 
religion  shall  receive  a  share,  is  null,  being  contrary  -to  publie 
order ;  but  where  such  condition  is  contained  in  a  will,  the 
nullity  of  the  condition  does  not  annul  the  disposition-    KimpUrn 
■    V.  Ckkdu  Clumin  de  tetdu  Pacifique  Canadien,  338. 

DOWEEl. 

FHatB  and  rMentie*.]    A  woman  is  entitl^  to  the  fruits  and  revenues 
of  an  immoveable  subject  to  her  customary  dower,  which  has  ^' 
been  acqaired  by  a  third  party  in  good  faith,  only  from  the  dater 
[  of  A  Aiimiaiilmjiutice.  J  Lmnirande\.lalonde,  66. 


_iyC._^  • 


ur 


5  ^-T  V-Vj^^JTSflK^ 


dAfendaar  d'ftToir  k  lui  conMndr  ana  qaittann*  p«rti«U« 
poor  U  ditM  aommA  d«  $120,  at  I'a  duaiMot  roU  «n  d«m«are 
i  oat  nffiit  ainai  qu'il  appart  par  acU)  <ira««4^  i>ar  Mtrn.  V. 
Ijunart^ha,  lui  pr^mmtant  un  acta  da  (|aitUn('«  prit  k  Hn 
■ifiiA  aoi  Araia  du  <lHtnand«ar,  at  offVant  an  dAfi^nd«ur  4 
daniara  d^»avarta  |1.70  pour  I'anroffiatramaDt  da  catto 
qaittantia  (artiola  2NH  do  (>)da  Oivil),  ca  qna  la  d^fan* 
daur  a  rnfu*^  da  faira  at  d'acc^ptar  ; 

"  Ooiiaid^rant  quti  1«  fait  qua  l««^ot«ira  aarait  aignitlA 
otiUi  nottfloation  an  d^fandaor  dana  la  aalla  de  la  Gonr  da 
PoHca  pandant  una  aMn«e  ydvi  la  Ooar  n'inraUda  pai^a',; 
dita  notifiejition,  at  qua  la  fait  qua  la  dAr«mdi*ar  Atait 
introovabin  ailleara  dapuia  plniiettra  joara  jaatifiait  la 
uotaira  da  la  lui  aigniiier  comma  11 1'a  fait ; 


y      » 


•*f 
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^SLSrr  r """  t^^'™^^"^'^'  of  ^'L  V.  can. 

rH7Xv^;T?o^P"*'''"'''^''''«»^""'«Kt»'««'«««on  contest 
(Hy^/«rv.».6fr..4Can,S.aK.430.)  (2.)  It  will  not 6e  assumed, 
asagamstthe  candid^terfmm /ge  fact  that  money  placed  S 

CnVwo^T?^'^'''''''''  disburseiS^^^^^ 
•  n^H^  ^  ,  *^"'»t«'y  acfUnted  for  by  the  iigent  (who  ex- 
c«dSLt:?r^""""f?  ^'*'^'^'  "••*  "  ^"  advSce,  T  the 
nltt^Sr;!  "^  ''^  ":*  "^°*'  fo'«>'™PtP«rpo.es.  Proof 
sTc  i^ned^l"      «.T?  P''y'»««t«.«<i.tb.t  the  candidate 

tTonabl  h^^T'  ^^  '^"'"''^  °^  "^''^y'  however,  is  objec 
tjonable.  (3.)  A  person  who  trices  part  in  committee  work  and 
assists  m  chequing  voters'  lists,  with  the  knowledge  ZiZct^n 

law.  t4.)  A  father  and  son  were  notified  by  an  agent  of  the 
candidate  that  if  they  voted,  the  wife  of  tJe  LTmeainS  ' 

caseofmimidationsumcieHtto  annul  the  election^.    ^^ 

tt'SiaT'!*"^"'**'^"  ^^"•'^  an  election  by  .S^SS 
the  candidate  to  a  friend,  it  wiU  not  be  presumed  beca^Uw 
person  receiving  it  was  a  voter,  that  the  en^iZ^f^ 


liqOMI   Ml — 

I  dflmeare 
r  Mtr«.  V. 
>rit  AMr* 
ifi«n(l«ar  4 
t  d«  cetUi 
1 1«  d^fwn* 

It  •igniU 
»  Oonr  49 
ld«  paf^^i^ 
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Ntifiait  l« 


<»'  !■  —  n^^mii, 


Jtmt  :-mH^NI  •? Ii  4»  notion  |w«ir  mutUmfmtmmt  , _^  ....^ 

•huM  manUrn  lfT^„h.\«,  ,|  „„n^  «,^  ,|aii.  b  .Ml«|  »,«!„  ,«,  |a 
k.4,  at  i«M.Mi«al4  |Mir  „nini  <]«  |«  Omr  4  an  iunr  atMrtow  m  dehon 
da  dlt  d4l*i.  Ml  •iilltMiil. 

LlBtenrtnaiit  Ht  aigtiilior  mk  partiM  «ti  <MfU«  oaqm  i^ 
raquAtfl  «ii  inUirriiiition,  mm  iuo)r«iui  nt  avia  d«  priMwU- 
Uon  1«  8  Mptembro  1888. 

U  10  da  m«m«  mob  Um  d«mandeiira  lai  flrant  ■jgnifi«r 
QDM  motion  pour  <-AUtioniuim«iit  poor  tmU,  t>oor  Im  18 
Mptombra.  L'atU  Ajrant  At*  doiiu^  pour  com|Mknutr«>  de- 
rant  nn  jug«  <m  chambre,  le  18,  lora  de  la  <om|)ariition 
dea  partiea  et  aur  Urn  obJ«ution«  dea  avoeata  de  ITntarve- 
nant,  ordre  fut  donnA  aux  ditmandeara  de  renoqveler  lv>w 
aria  pour  le  17,  oo  qai  fut  fait.    Le  17  I'int^rrenant  aou- 


r"^ 


-> 


aufHcient  evidence  in  itself  whereon  to  obtain  judgment  in  an 
action  previously  instituted.    Baxter  v.  Omu,  446. 

■■■'—  Action  for  asiautt.]  In  an  action  of  damages  for  assault,  the  fact 
tliatHhe  defendant  pleaded  guilty  to  the  charge  of  assault  before 
the  Recorder's  Court,  is  an  admission  that  he  did  actually  com- 
mit the  assault,  of  which  admission  the  plaintiff  may  take  ad- 
vantage in  the  civil  action.    Farlier  v.  Sauvi,  30. 

_—  Admiggiffn  of  testimony  to  prove  thcU  debffir  vxu  granted  a  delay — Arts. 
1233-12.i6  C.  C]  The  fact  that  an  extension  of  time  was  given 
by  a  grocer  to  a  customer,  for  the  paymentof  thegrocer's  account ' 
for  goods  sold  and  delivered,  may  be  proved  by  testimony,  where 
no  writing  exists  which  would  be  contradicted  by  such  testitnony. 
MeGarry  \.Bruce,da3.  r      '        /\  -     '  ^ 

Attorney  #rece>rd.]'    The  attorney  of  record  is  only  allowed  to  offer. 

■his  testiinouy  in  favor  of  bis  client  under  exceptional  circum- 
stances ^  and  the  introduction  of  the  eviden[«»  of  the  defendants' 
■    attorney  as  to  a  pnvate  conversation  bet^e^n  himself  and  the' 
plaintiff,  was  under  the  circumstances  of  this  x^ase  improper,  and 
^       such'  teejtimony  would  be  rejected  by  the  Courtl    Bielle  v.  Benn'  • 

■  ■'     »«»'21?  .  \  ■■( 

— — '    Cheque-JBwden  of  proof .]  '^  cheque  which  does  nqt  show  oonqi- i 

deration  on  its  face  is  not  conclusive  evidence  of  a  debt  due  from  C 


i»i»fc— m  n^^  wi  ^w>  i  t  wFinFinuro 


:«Br 


mii»  mcXion  n'Avait  |mi«  M,  donii«  d«iM  \m  qoatm  ^u^ 
d«  U  prtKliK-tion  Am  mojruna  «rinUrvi*n(bii ; 

"  CoiiaiUi-rant  <{U0  |i*r  r*rltil«2»au  Co*!*  (HtU  tout 
IndiTido  non  r««id%nt  dm*  U  proviacA  d«  QuAbM!.  qui  j 
port*,  isUiota  oa  poanttlt  unii  •ction,  inatanoii  oa  pnxiik* 
tmt  (t^no  d«  foornir  A  U  p«rlit<  •dr«rM  (motion  poor  l« 
■i^rwlA  d«««  ff,\»  poavARt  rf«ult«r  do  e.em  pm^Munm', 

"  C^otiaidArant  (|u«  r«tt«  dnmandH  pdiir  <<Autionn«iiii«nt 
poor  tni»  •  «M  fiUt«  dana  \tm  qualre  joom  dn  U  prodao- 
tioa  dM  mo)r«na  d'iiit«nr«ntioti  conformteMnt  4  U  r*gl« 
09  d<w  Hgltm  dfl  praliqad  d«  ctttUf  Ooar ; 

"  (Jonald/irAnt  que  aoaa  W»  cir<onMtanc«w  rar^^oncMt, 
TirrtguUrit^  d*ua  la  aignificAlioii  dtt  1*  motion  nVat  pM 
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, w.  „„.,.vva  louuviou  w  B  uanuiuate  a u ring  an  election,  can- 
not be  proved  by  oral  evidence,  unless  there  be  a  commencement 
of  proof  in  writing,    Elhier  y.  Hurteau,  36. 

Suppkmmtal  oath.]  Where  there  is  absolute  proof  of  injuries  re- 
sulting from  chemical  action,  and  of  an  explosion  having 
occurred  on  the  defendant's  premises,  and  the  only  eye-witness 
is  dead,  the  Court  will  examine  the  plainUtf  under  Arts.  1245  and 
1254  CC.  and  448  CC.P.    Laikey  y.  Lyon»,4 

- —  To  e»UMi»h  that  endorser  of  note  was  not  to  be  bound  by  indorsement— 
Art.  1234,  C.  'C]  Pvol  evidence  is  inadmissible,  under  Art  1234, 
C.  C.,  on  the  part  of  the  indorser  of  a  promissory  note,  to  establish 
an  agreement,  pleaded  by  him,  that  he  would  not  be  i»quired  to 
pay  th^  note.    Decelks  v.  Samoisette,  361.  K 

EXECUIJION.    Ste  Procbdiirh.  "^-~_ 

executor!  V 

Inventory.}  The  heiis  or  legatees  are  not  entitled  to  complain,  after 
the  lapse  of  forty  years,  that  the  tesUmentary  executor  did  not 
make  a  legal  ii*rentory,  but  cont|nted  himself  with  a  statement 
made  by  the  testator  before  his  death ;  and  srfch  dmissipn  on  the 
part  of  an  executor  is  not  a  valid  groopd  for' his  removal  from 
office.    Howard  V.  Yule,  454.  ° 

rr—    Libd.}    Executors  are  personally  liable  for  libels  pabfishea  by  them 
V        in  ^cirBaid  quality.    Rielle  v.  Benning,  219. 
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Ik»  kf  p(iUi«r«iM  d'an  nommA  (^voi*,  «|)oiik  d«  b  dAfas. 
d«n»M».  rar  an  imiiKmbi*  da  trillafw  dlloch«I«f«,  •!  um 
ooiv^iiUim  qiM  loraqann  Una*  d'ittl«i«t  rmtmnit  SO 
Joom  MQ.  Hr*  p«y4,  tout  U  r.piiAl  derli^dnrtl  U  ;qu» U 
dil  l^voi..  mymai  hilti  A  a«*»|Nii.,m«*ni.  d'inUrft.  U  domaji- 
d.'rw««i  trill  oMwtt  Jug«m«ttt  ,ootr«  \ui  inmr  1..  «<«piul 
•4  iM  iiiMrMr  dant  an*  •clion  No.  407  doa  doMinrt  d«  U 
Cour  Ha(»«ri«ttr«  pour  |«1S  «tm  ittl«r«t ;  qnn  pour  oM.nir 
.«  Juffrm,.nl  il  »vait  du  «ii,'„arir  dm  f^g  m  monUnt  do 
•41MK)  .  <)u«i  dopuia  rimim-ublf  trn  qanation  «vdt  mU 
v«nda  au  fr*r«  d«  U  d<if«nd.*r«Mi«.  qm  lavaii  r«v«nda  A 
Ud«r«ndMr.«««s  1«  pr«a<ittt  ti«^ni.dAt«>ntimr  ;  U  condu.ioiii 
«Ui«nt  «n  d«l«iM««ni«<nt  ou  |Nii«m«nt  d«<  U  aomma  4t 
lOOO.IK).  (mpital.  intArAU  at  fraia. 
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Of  LltnH  vntavii  LnUimrat,  Id.    -^  .   .  - 

EXPROPRIATION.    See  Raiuvav.  -  i    > 

EXPULSIOlil.  I 

Ihghl  to  fjprl  member^.]    >S|f(!  Coiii>bRATiONH,  1.    r  „        _l i_. 

FOREIGN  JUDGMENT.        ■    V     /''*  );/         \'  '  \ 

,   Action  on—Idenlityjof  de/eruiM^^ Burden  of  j^^fj-Ai^t.  1230  C.  ij?.— 
/lr<.  145,  C.  C.  Pil  (1^)1111  J|tf 'action  on  tM  exjein^lifloation  6t  a 
-.  foreign  judgmeiit,  w))fe|e  t|ikdBfeniJ«it  fiteadetd  "'that  no  judg- 
ment as  set  up  by  Wintilt.liaB  ev*  b^n'legally  rendered  against 
•  this  defendant  for  any  clause  Mt  ub  )n  the  declarktion,  nor  has 
any  judgment  been  ran^ered^ainat  him  as  alleged  by  plaintiff;'' 
held,  that  the  burden  of  proof  Was  oti  the  plaintiff  to  establish  the 
identity  of  tlie  defendant  wkh  the  person  against  whom  tlie 
foreign  judgment  h$d  been  obtained.    (2)  Where  the  defendant 
denied,  not  the  coQtents  of  the  exemplification  of  Judgment  pro- 
iduced,  but  that  h6  was  the  person  ogaiiist  whom  /the  judgment 
was  obtained,  no  a<9davlt  was  necesnary.    Bentley  v.  Stock,  383. 
— -    iS«e  Plbapinq  .     /.  ' 
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mtqf  hfe  inmrnn 


FRAUD. 

-     ABtignrruntof  hfe  innirance  policy  in  fraud  of  creditor$.}    See  Inbd- 
RANca^  Liri[^Sl9.  -^^ 
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It*.  1220  C.  C.— 
blifloation  6t  a 
"itliat  no  Judtc- 
soldered  against 
rMion,  nor  has 
id  by  plaintiff:'' 
to  establish  thlp 
iiiBt  whom  the 

the  defendant 
'  Judgment  pro- 

/the  judgment 
fy  V.  SbKk,  383. 


>r<.]    See  Inbd- 
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.™„„  ,  „vyi  1W11.    «re  KwiihrrRATiON. 

IMPROVEMfiNIB. 

Comp^iuatittiM.    8u  SnnvrrvDM,  K. 

^^NJUNCTIONij  '  y  A  '      "  ' 

\         rni««choij  LnLt  nuhance-Action  en  dlnonciation  de  wmeiLvrtA 

y         The  «c«i^  m\dtnmeiati(m  de  nouvel  iruvre  may  be  talcen  at  any 

\        Bt^  of  the  worlcs  complained  of.    (2.)  The  pro- 

I  V,    visimkar  iWinctlon  or  restraining  onler  is  asHimilated  to  the  writ 

'^        .Ti  ft"'  """^  "'"*■  *"  ""'■  '»*  *"  «»«»  other  than  thow 

Kwon*  W<l>tla/l/or<;ie/n«atic,2I6. 

^^^?^iY^\^  proceeding,.^      Proceeding. 

after  the  defijndU  has  made  an  abandonment  of  his  proper^ 

»1>  null,  under  Art  769,  C  G  P.,  and  the  Court 

le  c.rcum8taiifl|>vmay  autlioriae  the  proceedings 

«-    Thompmm  vi  Kennedy,  443. 


are  not  abso 
\  according  to 
\  to  be  continm 
INTBRblCTION 

J^wte  0/,  (U  to  ai 


V  K.*:'  Va"  T'  "".  <^'^<-3  ^he  int«rdictlon  ofa  penon  aa  an 
fo^  ISi^T  ri**  *'»«"°«'«>'»?q«ence8  a.  an  Interdictio" 
^  prod  gdityj  ,4  a  contract  made  by  an  habitual  drunkai^ 
before  hta  interdiction  ia  valid.    Metayer  v.  MeVey,  21, 


«•  IVtktt  Mai*  M<i4«  •tir  an  Jit««in»nl  liitit*  Vunt 

Ka  <Ur.ina«ttrn'«!rali  pM «U •IffslAA  |>«ri«fiifll«wr«i daa. 
!•  dil«  |>n»«tiKi#  cm  n'avaii  |im  .  <itn|Nir«i ,  tow  |*»r«M  qu'lJ 
•!«  iwrt4i^l\piiii|u«  !••  fail.  •il4K„4i  ii..tt«.,ni  ,„.,«„ 
mpp«9l  (ivie\rMitofi  <»H«in«ir» .  So  |*«n«  que  |«  j^f.^. 
tlnur  no  imtif  ill  pliM  iii«itil«nMii  |>Ukl«r  «•  i|ti'll  mmivaII 
o|>p«>wr  tn  iUtmnm  A  la. Uon  oHffiiiatr*. 
i'*^^^m  r#|i|>na«  Hit  li roil  ft  tiA  r<»avo]r««i  frnt  U  jtt|ri<iiiMiil 

•ttlVMi'  — 

rTondaAmnl  f|aii  |«  a«mMtil<iar  n«i  m^otioanf  \MHat 
d^t  M  dAclarAHon  !••  moMw  lU  raniioa  ilana  lMia«ll«  U 
obtonii  jafrt^mnnl  dMa  U  (Vmr  «!«  mmtA  da  inttnU  4« 
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•ij  •iioui  uvuiQ  Ku  Kill!  iiuuu  iiiBurniiuo  uii  iii«  fimyeny, 
they  an  entitled  Ut  Um\e  the  claim  mliiMMl  in  acM^onlamw  with 
aituh  nliiimu,  thiMiKh  tlio  otiinr  iiianrance  be  atill  uniiai<l,  'and  a 
oo'nteatatioii  in  relation  theratu  bu  atlll  pending.    Heron  v.  Hart- 

/oad  Inmrance  Co.,  SUB. 

1^  .  ■ 

Contract— hbr/eiture.]  (1)  Where  several  aubjocta  are  covereil  by 
obe  contract  of  inauranoe,  the  contract  ia  indiviaible,  and  where 
the  inaured  incurs  a  forfeiture  as  to  one  subject,  the  policy  is 
wholly  voided.  (2)  the  failure  to  (iiscloMe  all  exiBtinj?  inortKaRes 
upon  tlie  property  inaured,  in  aiiawer  to  a  8i>ecitlc  question  upon 
'  the  subject,  even  ii^  the  absence  of  an  exprftas  condition  in  the 
policy,  is  a  canse  of  nullity.  (3)  The  non-diBclosure  of  existinn 
insurances,  In  violation  of  the  condition  of  the  policy,  ia  a  cauao 

-  of  nullity,  even  where  the  undisclose|BnRurance  was  effected  by 
a  third  perpon,  if  tlie  insured  had  kndPedge  of  it  And  he  will 
be  assumed  to  have  knowledge  wh^  his  deed  bound  him  to 
insure  in  favor  of  his  vendor,  or,  in  default,  to  pay  the  premiums. 
Mackay  v.  Qlasgow  &  London  Tnturance  Co.,  124- 

Term  of  policy—  IVhoU  of  last  day  induded— Condition  reqmring  Hate- 
mentoffou  to  be  fwnighed— Waiver.]  (1)  Where  the  insurance 
runs  firom  one  day  named  in  the  policy  to  another  day  named 
therein,  '  both  indutive,"  the  contract  does  hot  expira  until  mid- 

'^  night  on  the  last  day.    This  rule  cbuid  only  be  febntted  by  evi- 
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lateral  socurity  for  a  pro-ttxiatiiiK  debt,  and  th«  amount  of  the 
iimurancA  Ih  reraiveil  by  audi  creditor  aftar  tito  d«3ath  of  the 
ainlunor,  any  other  «n»4itor  l^ay  bring  an  action  In  his  own 
name  against  iuch  aaaiKneu  to  set  aaide  the  aaaignment,  and  to 
oompei  hiin  to  pay  the  nioney  into  Court  for  distribution  amoM 
the  crwlitors  gunurally.  li-entke  v.  SUtlt,  319. 
INVENTORY.    .V«r  SuiwriTimoN,  41.  ;     .  _- 

JUDICIAL  ABANDONMENT.    Set  Ihh6l\wm6y.  ,J,-  '■       ' 

JURY  TRIAL    *e  Pboctoure.  'l^r^'- 

LBBSOlt  IaND  lessee. 

Jtepair»—When  kttee  may  make repairB taitho^  judieialavAhotity-^ Art. 
1641,  C.  G]  Where  Uie  lessor  undertakes  by  the  lease  to  put  the' 
premises  in  uood  tenantable  condition,  and  he  neglocU  to  do  so, 
the  lessee  may,  after  putting  the  lessor  in  default,  malce  such 
repairs  as  are  urgently  neede<l  for  the  safety  and  health  of  the 
occupants,  without  first  having  obUined  judicial  authority  ;  and 
may  recover  the  cost  of  the  same  from  the  lessor.  MeCaw  y.  Bar- 
r%ngion,2l0.  .  '  ,  .' 

•*-    Leare  for  nine  yeartmth  conditional  promite  of  renewal.']    AeTavs- 

TBIB  AND   AoinNlSTRATORS,  414. 
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lgu6rtfni,  infant  mitfenr  dtf  8'orf-Spdwie,'le  20  ffivrier  1888, 
ponr  institue'r/eoiitre  ladfcfenderesse  ^'les  procedures  nfeces- 
^"saires  pomr  recouvrer  die  la  dite  compagnie  les  dom- 
"  mages  auxquels  le  dit  minenr  a  droit  draison  d'un  acci- 
"  dent  fort  grave  arriv6  -a^  dit  minear  par  la  n6gligence 
"  et  rincnrie  des'employ^'s  de  la  dite  coinpagnie." 

L'action  fut  signifi^  \g)  VJ  avril  1888[  sans  que  I'acte  de 

tutelle  fut  eni*egistr6,  pour  title  somme  de  $1,000. 

'  1a  dfefenderesse,  entr'«utrefl  plaidoyers,  fit  une  defense 

'  au  fond  en  droit,  demandant  le  renvoi  de  Taction  pour 

entr'autres  raisons,  les  snivantes  ;  lo.  Farce  que  le  deman- 

\   dMir  ne  peut  Pfendre  une  action  en  sa  quality  de  tuteur 
ad  hoc,  attendu  qpe  Taction  aurait  du  6tre  intense  par  un 

J  .tuteur^rapersonne  etauxbiensdudit  mineur^o.  Parce 
qw^il  n'appert  pas  par  les^llegufis  de  la  d6clariiUon  que  le 
dif  acte^e  tutelle^  produit  en  cette  cause  ait  6t6  enregistrg. 
Le  demandeur  ds-qualit4repliqti&  en  maintenant  son 
droit  de  poursuivre  et  en  disant  que  TeQregistrement  de 
Ja  tutelle  n'6tait  requise  que  pour  [  la  tutelle  g6n§-  " 
rale,  et  non  pour  celle  (u/ Aoc.  ,  ,/         n^ 

^   La  Oouri  sur  audition  en  droit,  a  jrenvoy^  la  defense  en 

'  droit  par  le  jugement  suivant  :7^ 
*^    "La  Cour,  etc......  /        ..     -  ^       .^    - 

"  Attendn  qWle  deman^ur,  en  aa  quality  de  tuteur  ad 
hocde  B6ulle  Languerand,  enfant  minenr  deDamiis^Lan- 
gu6ran4  et  de  Zo6Mene,  6pouse  actuelle  du  dit  IsraeL 
Adam,  reclame  de  la  defenderesse,  par  sOn  action,  une* 
«omme  de  mille  jnastres,  pour  dommages  causes  au  dit 
B§nlle  Langn^i^iULd,  par  la  faute  de  la  compagnie  d^fcm- 
deresse*^  de*^  employes,  et  qu'il  n'allcf^gue  pas,  dans  sa 
ddclaration^ue  Tacte  de  tutelle  ait  6te  enregistre ; 

VAtte^du  que  la  defenderesse  a  plaide  k  cette  action, 
par  unei^  defense  en  droit,  en  d(»mandant  le  renvoi,  pour  les 
raisons  suivantito :  Farce  que  le  demandeur  ne  pent  pour- 
spivre  en  sa  qualite  de  tuteur  ad  hoc,  et  que  Taction  anrait 

/du  d'tre  intentee  par  nn  tuteur  &  la  peraonne  et  anx  biens 
*  du  mineur,  et  parce  qu'il  n'appert  pas,  par' la  declaration, 
que  Tacte  de  tutelle  ait  etS  enregistr6,  et  qtie  nuUe  action 
nfl  pflutj&trfl  maintftntie,  sans  Tegregistreimat-dfe-dit^a<^»^ 


"Z" 


de_tutelle ; 


^»^ 


'k^  ■ 
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-"  •  8U^]^  COURT.  4^9, 

^c^^^"^^!^  d^i^andeur  ds-qnalit6  a  r6poidn  4 

vait  intenter  cette  ponrsuite,  vn  snrtont  qn'il  nWrait 
pas  qn'U  y  ait  «n  autre  tntenr  nomm^'an  minTnr 
qne  dans  tons  les  cas  la  dfefenderesse  ne  ponvait  invoquer 
ce  moyen  par  nne  d6fenso  en  droit ;  qne  la  lot  exigeant 

,  la  tntelle  ad  hoc,  comme  dans  le  cas  actnel  • 

'iJlnr'''**'*''*.?''^"  *^*'"'  ^  ^''  ^^°»«^'  «^toris6  pent 
1"^^'"*7  ^^^'-^^lon  delanatnre  de  celle  dn  demandenr 

qne  cette  action  soit  portfie  an  nom  d'niitnteAr  ordinaire^ 
•Cons,d6rant  qne  le  demandenr  n'6tait  pastennd'ai: 
I6gner  dMis  sa  declaration,  qne  I'acte  de  tntelle  avait  6t6 
eni^ffistrt  etqne  i;al%ation  qn'il  a  6t6  dument  non,m6  ' 
tntenr  ad  hoc  est  suffisante  poni-  Ini  permettre  de  instifier 

tion  del  action ;  I'article  804  dn  Code  Civil  ne  disant  pas  -, 
que  nn  le  action  ne  sera  intentee,  si4a  tntelle  n'est  pas 
enregistr6e,  «ais  disant  qtil  nnlle  action  ne  sera  mZ 

_  "  A  renvoy6  et  renvoie  la  dite  defense  en  droit  avec 
d6pens,  distraitfe,  etc." 
LOteufSf  Dorval,  avocats  di  demandenr.. 

Jttdah  Branchaud  ^  Beauset,  avocats  de  la  dfifenderesse 

(J.  J.  B.)  ■      . 
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/. 


ABSENCE.    &e  Mabriaob,  333.  * 

ACQUIESCENCE. 

~-  ^L'^tTn^^'^r'L'-^ '^''"•^  *  ^''*'"*'"^  had  succeeded  in 

part^inacnbed  m  Review,  and  tlf  took  proceedings  in  execution 

;  of  the  judgment    ,t  was  l.eld  Ahat  such  p«>ceeding8  were  an 

I  *"y,««n««  '"  "•«  judgment,  add  the  inscription  in  Sview  wa! 

)  fsJlSffi  on  motion.    Jmua  v.  Moodie.  110 

/ACTI0H.;?*PF;.  ,'  ^  , 

/  $^^TT  f  "t*^'  '«*^"««»<  of  life  insurance  poliey  inLud  Of 

I  tre^torsri    See  IsHVBAWJU,  Life,  319.  "       •'      ^  J 

—  En  dtnmdnti^n  dc  nomcl  ,cmw.]    The  action  m  ({Sntmciali<m  de 

«o«^rr«,^e  may  be  taken  at  any  stage  in  the  election  of  the 

Zt.^r  '  •^""*  '•  '""'  ''""'"'"'  ""P^  >'•  ^ 

—  Jtypothccar,jAcHm~Co,u  on  anterior  personal  acliori}    A  hypothe- 

cTnot":^  '"■  "''°.''""««*  P«"-«>  action  against  hisTbto; 
a<,«ri,««te„te„r,  claim  the  costs  of  the  pereonal  action,  unless 

-      cLZ'T   "'^r^'"^''"' "«""•»  "-'---eablely^ 
cated.    Sancer  V.  Thtbeau,  473.  .fi^wo- 

— '    See  Proceourb.  _- 

AGENCY.    SeePRiNap^LANDAoKNT.  =, 

ALIMENTARY  ALLOWANCE.    5^.  Substitution.  455.         '. 
APPEENTICK    5te  Minor,  43.  # 

ARBITRATION.    -Si«  Railway,  84.  - 

ASSOCIATION. 

Right  to  eij)el  membert.]    «ee  Cobporation,  1. 
ATTORNEY.    &e  Evidbncb,  219.  ^  . 

iSee  Prooedurk  ' 

BAILIFF. 

Error  by.il    iSce  Ricsi'ONsiBii.rrY,  39.    -  .    \ 

BANKS  AND  banking!  '  / 

kS^STi  .<!•)/ Bank  acting  as  ag«nt  fo/another  BaTk 
«^not  authorized,  m  the  ab^noe  of  express,  agreement,  to  CMh  a 


..       .^     .^  .^^.z^tkaPMaideBl  of  tha .MiiM^ 
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not  an  aooeptance  of  a  cheque  drawn  by  the  depoflilor  open 
the  receipt  .of  such  telegram  for  ^he  amount'  of  the  funds,  such 
telegram  adding  nothing  to  the  l^al  obligation  of  the  principal 
Bank  towards  the  depositor  to  pay  the  cheque  when  duly  pre> 
sented  for  payment,  if  ^bere  sere  thVn  funds  at  his  credit  to  meet 
it  and  no  legal  hindrance  to  its  pa>iiDent  existed.  (3.)  No  com* 
'  pensation  arises  iDetween  the  principal  Bank  and  its  ggent 
entitling  the  latter  to  set  off  monies  paid  under  an  unacoepted~~~-~ 
cheque  ujion  the  principal  Bank  against  monies  held  by  the 
agent  and  due  to  the  principal  Bank.  (4.)  A  custom  of  bankers 
cannot  be  put  in  evidence  unless  it  has  been  specially  pleaded. 
Maritime  fiank  v.  Union  Bank  of  Canada,  244. 

BUILDER.  ' 

Acceptance  of  work.}    AVhere  a  contractor  has  undertaken  to  (»>m- 
plete  a  building  during  the  summer,  but  is  only  ready  to  deliver 
it  in  the  month  of  November,  and  the  architect,  owing  to  the 
'    advanced  period  of  the  season,  declines  to  accept  the  WQrk  until 
the  spring,  the  owner  is  entitled  to  retain  a  Sum  sufficient  to  • 
-guarantee  hita  against  loss.    And  if,  in  the  spring,  the  work    '' 
stands  in  need  of  repairs,  the  owner,- after  putting  the  contractor 
'  endemeure,  may  cause  such  repairs  to  be  made,  and  deduct  the 
cost  from  the  sum  so  i«tained  by  him.    Boimienu  v.  Fabrique  de 
,.mCun(gonde,W.  f^  -  .      . 


Shipping,  371. 


CARRIER. 

See  Railway 
CHEMIST. 

See  RBSPbNsiiHUTY,  4 

CHEQUE. 

.Jetton  on^<dieque—Conrideration — Burden  of  proof.]  'A  cheque  which 
^^^/3bes  not  show  consideration  on  its  face  is  not  conclusive  evidence 
of  a  debt  due  from  the  drawer  to  the  payee,  but  the  plaintiff 
must  make  proof  of  the  consideration  for  which  it  was  given. 
In  the  present  case,  such  proof  was  found  in  the  allegations  of 
the  plea,  and  the  promises  of  defendant  to  pay.  Dufreme  y.  SL 
£ou(«,310.    ,         ^  ' 

—. -Sto  Bank,  244.'^     .    ■■  '  "^       '    .        , 

CHURCH.    ^  ^xAiPTiON  FBOM  Taxhb,  J3.  ... 

CITY  OF  MONTREAL.    See  Montrkal.  " 

CLERK,  AUTHP^ITY  OF.    See  Principal  and  Agent.  v  "^ 

COMMENCEMENT  OF  PROOF.    <See  Evidbnchl 

COMMUNITY.  :^ .;-;,:;  ,^  ,,   ^:   :;  ;  .  V... ./  .', 

Concetdingpropeiiybf.}    l?be  penalty  imposed' by  law,  for  abstract- ' 
ingor  concealing  property  of  a  ooi^ugal  community,  applies  only 
to  the  moveable  effects  and  not  to  the  real  estate  of  the  community. 
Oaudry  v.  Qoudry,  47. 


COMPOSITION  DEED.    See  PjUNaPAi.  and  Aomrr,  m 


^'^'^•^.., 
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CONVICTION.    &.CmM.NALUw,63. 
CORPORATION. 

Ri^ht  to  expel  meml^».]  Associations  have  the  right  to  expel  mem: 
-  ^'!;/""'^™"'*"?.*'»»' their  rules,  for  legitimate  cauJel  And 
so,  where  a  member  r^fubed  to  submit  to  the  authority  of  the 
presiding  ofllcer  at  meetings  of  the  association,  and  systemaX 
cally  prevented  those  present  from  proceeding  with  the  L,'"? 
^business  by  his  unseasonable  interruptions.  1.y  originating^ 
KuteraM  prolonged  discussions,  and  used  imitating  laigj^ "J 

^fnT  TT*^"?  '^'^'^«««»*-45  Vk.  «?.)  c.  2'i}  TiM,  Act45  Vict 
(<*)  c.  22  applies  only  to  commercial  corporations ;  and  nerson 
««oc.ated  as  underwriters,  but  not  incorplted.  a^  not  s^bZ 
to^he  taxes  imposed  by  the  SUtuto  in  qu«Uon.lxam«;  v  X! 

COSTS.    SeePRocvDVRti.  -  ,   ,. 

CRIMINAL  LAW.  /  "  x, >-- 

M  as  adjourned  to  a  stated  day  and  hour^judgment  and  convic 
tion  pronounced  against  the  defendant  hTthe  absence^?  hTsw  t 

null,  and  may  be  quashed  on  certiorari.    MarHn  &  DeMmtiany53 
CUSTOMaLAW.  ■  "». 

i^^W  J.  .' ^"'1"' ''''*•'' ^^*' «»"•  12' *'*h  aspect  to  acUons 
against  Customs  oflicers  for  acts  performed  by  them  in  the  dis- 
charge of  their  duties,  applies  only  to  actions  of  damages.  Lane, 
tot  V.  Byan,  59,  ■■':.. 

■       ■     >  ■  •  ■  -.       ,'  ■ 

'  \ 

■-",   '  '.'-.■  '■'^-  .  ' 

DAMAGES. 

AcHon  6y  widow'for  death  of  hwUmd-AUegatims  of  declaration.^    See 

PROtiEDURB.  76.  , 

—  Atmlt-}    Damages  may  be  recovered  for  the  mental  anguish  as 

well  as  for  the  bodily  suffering  rmulting  from  an  assault  on  the 
person.    A^ir  v.  Battim,  74.  . 

,—    Lou  of  msionsd  aUomnce.^    The  loss  by  a  member  of  the  Senate  of   ■ 
Canada,  of  his  sessional  allowance  during  the  time  he  is  disabled 

\  by  his  injuries,  should  not  be  included  in  the  estimate  of  dam 

ages.    Thibaudeau  v.  Im  Cie.  de  Chetnin  de  Fer  Urbain,  400. 

—  ObligaHon-^Damages  for  inelceaUion  of—ArL  1070.  C.  a—D^auUl 

Where  the  defendants,  by  thQ  terms  of  the  deed  of  sale 
°^  **°j_j°  ^^^?^^y  **»«  Plaintife,  nndArtnnlr 
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croamngs  wTili  gates  and  fiutenings,  to  enable  the  vend^. 
cross  the  railway,  but  no  time  was  stipulated  within  which  i 
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DAMAGES— Cbnrinued.  ' 

croHaings  were  to  be  constructed:  tliat  no  damages  could  be 
claimed  for  inexecution  of  the  obligation  until  the  defendants 
had  l)een  put  in  default  to  make  tho  croHsinKS:  and,  in  tlie  pre- 
sent case,  no  daniaKea  after  tlie  derondunts  had  been  put  in  de- 
fault Itaving  been  proved,  the  action  was'  dismissed.  Crevicr  v- 
Ontario  and  Quebec  Bailviay  Co.,  428. 

—  Sec  MONTHKAL,  CfTY  OF. 

—  ,  See  MunictpalXaw,  431. 

—  See  NaauqiENcaD. 

&«  Rkspoiwibiuty.  f     ""  "  ^— -— ._ _____ 


DECEIT.    Su  Saus,  160.  /  , 

"^CLARATION  OFTARTNERSHm^ — — ^-— — -_ 

Nnn-regUtrutionof.]    iSee  Pbnal  Action,  404. 

DEPOSIT.  , 

Construction  of  receipt — Right  to  recover  deponit.]    Tlie  depositary  of 
a  sum  of  money  gave  a  written  acknowledgment  that  the  money 
had  been  (daoed  in  his Jiands  by  the  plaintiff;  but  it  was  added : 
"it  is  understood  that  the  money  belongs  to  plaintiflTs  minor  . 
son,  aged  7,  and  that  I  shall  pay  him  the  same  when  he  comes  ot 
age,  on  his  own  demand ;  until  that  time,  I  shall  pay  interest  at  , 
7  per  cent,  to  the  person  who  ttikes  charge  of  him."    The  mother   | 
having  sued  the  depositary  (who  had  not  made  default  to  pay  ' 
-     interest)  to  recover  the  deposit  :—/ieM  (1)  that  the  son  alone  was 
entitled  to  claim  the  money.    (2)  That  the  plaintiff  could  not, 

,  '  by  special  answer,  raise  the  pretension  tltat  the  terms  of  the  re- 
ceipt implied  a  donation,  by  the  mother  to  her^son,  which  was 
null  for  non  acceptance  by  the  minor ;  and,  in  any  case,  that  the 
receipt  did  not  mark  the  existence  of  a  donation.  McKereher  v. 
ifmiter,  333. 

DONATION. 

Clatue  of  inMiirimahaitl.l   A  clause  otinMiriatabUitl  in  a  donation  is 
distinct  from  that  of  inalienability ;  and  an  alimentary  allowance 

■  ,  which  islnaawMoWe  may  be  alienated.  PertUlierdit  LachapeUe  v. 
Brunet,  455. 

CondUion  contrary  to  ptiblic  order— Art.  760,  C-C]  A  condition  in- 
serted in  a  donation  creating  a  substitution,  in  favor  of  children, 
to  the  effect  that  only  those  children  who  profess  the  Protestant 
religion  shall  receive  a  share,  is  null,  being  contrary  .to  public 
order ;  but  where  such  condition  is  contained  in  a  will,  the 
nullity  of  the  condition  does  not  annul  the  disposition.  Kimpton 
v.€ke.duCliennndel!erduPa<!ifiqueOmiadien,S38. 

DOWER.  , 

JPVutIs  and  ret»niie«.]    A  woman  is  entitled  to  the  fruits  and  revenues 
of  an  immoveable  subject  to  her  customary  dower,  which  has ' 


I 


1 


TeenacqiHjfSrWa  third  party  in  go6d  fAlth,  only  ftom  tbe  dato-  • 
of  s  demand  en  juttice.  ^  Lamirande  v.  Lalondi,  55. 
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DRUNKABD-/nterdferto„o/.]    &«  iNrnnrcmoK,  21. 

ELECTION  LAW.   ,  \ 

sLdn-'  J.  \"  "'■'^**'"  "'»*  •  «»bstit«tion  of  petitioner 
uet«reeli  the  (Irst  petitioner  and  the  defendant :  secondly   the 

cz  bTms^iir'""  "'71'  ^  ''^  "^y  thivrty  hiiisSf 

Sie  ^u.^  nf  M  .'"Y  **  "''^-  (2>  '''•«  defendant,  who.  in 
proinise,  had  made  a  written  admission  at  miutU  that  wirant 
-^  £i  '  "r^r  ^  *^5UI  U»fi  flIectiMP  had  beT^mmutirhS 
S.r?K  ?"*  ^''**'""*  ''^  P«"°"»'  knowledge,  migiu  subl 
qnehHy  withdraw  this  admission  when  the  peUioner  wS 

case  for  personal  disqualification ;  and  after  such  retraxit   th« 
^-^^l^n^n^  .  have  any  e«.c.     ^r^:!Z 

'  Q^^  ConrlrS/i.T''"'^""  ^'^^^^^         provisli/of  t^i 

SZr^  nT.       .''"""""  ^''*'  *«'^'  ^''tosnvitte^  to  the 

.  B^akor  Its  ,«port  and  a  certified  copy  of  the  juSit  in  an 

aSrw2"  "l^'^T^^^  of  the  cL.  and  cinn'Jvrte^t.S 
ground  of  fraud  or  surprise.    ifcQwi/Zen,  v.  &««aT.  166 

i^"lc;^atehfse;lT''    kT'""^  ""P'^y  """^  pay  a  speaker  to 

-    "       ("''*'f^;O'*«''.4Can.S.aB.430.)    (2.)  It  will  not 6e assumed 
as  against  the  candid^terCmm  ;«e  (act  that  money  pSTS 

SnL  ;or"''''r?Ti^«'''^°'  disbursei^^no't 
«««nfl^»y  or  accurately  ac^Onted  for  by  the  iigent(who  ex- 
pended  only  ^ne-third  thereof),  that  it  was  advSnoe<    by  the 

sTcti^I^^h  a  T™P*  Wuento,and.th«e  the  candidate 

tTonaS  h^r*  '"*'  '1''"°"*  °'  """"^y-  '•°*«ver.  is  objeo- 
tionable.  (3.)  A  person  who  i^kes  part  in  committee  work  and 
a-s.sto  in  chewing  voters'  listeTwith  the  knowled^^dZctton 
o^^hec«id^dM«  is  a.  agent  within  t^^ 

law.  (4.)  A  father  and  son  were  notified  by  an  axent  of  the 
candidate  that  if  they  voted,  th,  wife  of  the  LTmenl^  ■ 

case  of  mumidation  sumcierit  to  annul  the  election.    (6.    wJ;  * 

'  tt'Sid*^''?"*^'""^***"  '^'^''''^  anelectionby  ^^ntS 

.         the  candidate  to  a  friend,  it  wiU  not  be  presumed  becaX  U» 
I         penK>n  receiving  i,^  was  a  voter,  that  tl^  en^iZT^ 

:  ,    '  .   '■    ' — ..'■?.   I' — ■■ — : ■^, — 
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ELECTION  LAW— CbnHnued. 

offered  with  a  (wrrnpt  motive,    (tt.)  Forty  or  fifty  perionB.  in- 

"dudinK  Boveral  voterSi  atweuililed  on  the  eve  of  an  election  at 

'  ^  "  the  houMe  of  an  agent,  where  li(|Uor  was  aervetl  to  them  India* 
orimiuRtely,  and  them  waH  lieavy  and  general  drinking.  Held 
(TaHclieruau,  .1.,  diflerihg),  that  it  waa  a  oaee  of  general  treating 
Hnfficient  to  annul  the  dbctlon.    Mugnan  v-  Fbreit,  266. 

Qufbec  Contnmfted  Kleetiom  Act— Mis  en  cauie—JurMictim]   Where 

a  [wraon  has  Iwon  Imxight  into  an  olection  caHe,  under  the  pro- 
visionfl  of  88  Vict.  (Q.)  ch.  7,  ■.  272,  and  the  evidenra  on  the  charge 
against  the  mi*  m  cawe  has  heen  taken  before  the  trial  Judge,  the 
determination  of  hucIi  matter  is  within  the  competence  of  the 
Court  sitting  in  Review  u|x)n  tlie  merits  of  the  petition.  Brimm 
V.  Ooyette,  &  McShane,  32'X  • 

Quebec  Controverted  Elections  Act— Corrupt  act— Evidmee.]    Where 

the  uncorroborated  statement-of  a  person  who  alleges  that  he  was 
bribed,  is  positively  denied  by  the  person  charged  with  the  cof- 
rupt  act— the  evidence  of  the  latter  being  the  more  credible  and 
trustworthy— the  charge  should  he  rejected ;  and  especially  where 
this  is  the  sole  cane  by  wfiich  the  ailegution  of  corrupt  practices, 
in  the  election  was  supported.    PreroH  v.  Boyer,  360. 

EVIDENCE.  ' 

Acknowledgment  after  ingtitution  o/ocHon.]  A  writing  signed  by.the 
defendant,  after  the  inHtitution  of  the  action,  in  which  lie^aQk* 
nowledges  that  he  is  indebtetl  to  the  plaintifiT,  and  promises  to 
pay  the  amount  sued  for,  has  not  a  retroactive  effect,  and  /s  not 
sufficient  evidence  in  itself  whereon  to  obtain  judgment  in  an 
action  previously  instituted.    Baxter  v.  Qrau,  446. 

^^■^—    Action  for  ataault.]    In  an  action  of  damages  for  assault,  the  fact 
tbatHlie  defendant  pleaded  guilty  to  the  charge  of  assault  before 
the  Recorder's  Court,  is  an  admission  that  he  did  actually  com- 
mit  the  assault,  of  which  admission  the  plaintiff  may  take  ad-  ; 
vantage  in  the  civil  action,    i'brtter  v.  Sauvi,  30.  '    ■ 

.  Admisrion  of  testiniony  to  prove  that  debfor  wai  granted  a  delay — Artt. 

1233-12'J6  C  C]  The  fact  that  an  extension  of  time  was  given 
by  a  grocer  to  a  customer,  for  the  paymentof  the  grocer's  account 
for  goods  sold  and  delivered,  may  be  proved  by  testimony,  where 
no  writing  exists  which  would  be  contradicted  by  such  testimony. 
McQarry  \.Bruee,3&3.  V  '      '  ' 

Attorney  e^reeord.]    The  attorney  of  record  is  only  allowed  to  offer 

■his  testiinouy  in  favor  of  bis  client  under  exceptional  circum- 
stances |and  the  introduction  of  the  evideni^e  of  the  defendants' 
-  attorney^  as  to  Vj^vale  convereation  bet^Wet^n  himself  and  the 
plaintiff,  was  under  the  circumstances  of  this^ase  improper,  and 
such- te^imony  would  be  rejected  by  the  Court«\   Jtielle  v.  Benn-^ 

»«J^.21^-  ,  \  ^ 

Cheque-JBwden  of  proof  .]  -^  cheque  which  does  vtqt  show  oonsi-  i 

deration  on  its  face  is  not  conclusive  evidence  of  a  debt  due  from  ; 
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EVIDENCE-Qmrtnued. 

Ihe  drawer  to  the  paye« ;  the  plaintiff  must  make  proof  of  ttie 
consideration  for  which  it  was  given.     D^freme  v.  St.  Louis,  8ia 

-—  Ii»tr»ay.]  The  apprentice  present  at  an  exploalon  of  chemicals,  by 
which  the  plaintiff  was  injur«<l.  having  diwl  since  tlw>  institution 
of  the  action  for  damages,  and  there  being  uo  oUier  livfiig  eye- 
witness  of  the  facia,  the  sUtement  made  by  him  to  his  master 
(the  defendant)  in  explanation  of  the  circHmsUn<»s,  is  admisa- 
Ibte  as  evidence-not  as  ahsolut*  proof,  hut  as  explHimtory  and 
coi^roborative  of  other  cir«!umstantial  proof.  Laikey  v.  Lyom  4 
fntjrpretalion  of  wriltm  document- Admi$,ibUity  q^  txtrintic  evidetMA 
Where  a  deed  of  nale  setH  out  in  detail  the  various  properties  and 
goods  thereby  transferred,  the  ('ourt  cannot  take  into  considered 
Uon  any  otlwr  do<'um«nt8  between  the  parUes  or  aay  extrinsic 
evidence,  but  must  look  at  tlie  deed  done  to  decide  what  pro- 
perty  has  passed  thereunder,    in  re  MuUarky,  89. 

Onutprobandi.]    See  Fomign  Judumbnt,  383. 

Oral  evidetiee— Commencement  of  proof  in  wriHng.]  Where  in  a 
writing  accepted  and  signed  by  a  creditor,  the  tatter's  intention 
to  remit  a  certain  debt  is  expressed,  such  writing  forms  at  least 
a  commencement  de  preuve,  and  oral  evidence  is  admissible  Co 
prove  the  remission  of  the  debt     Voligny  v.  Palardy,  108. 

Proof  ofpartn'enhip.]    A  partnenhip  cannot  be  proved  as  between 

the  alleged  partnera  by  ora,l  evidence,  unless  there  is  a  commence- 
ment de  preuve  par  tcriL    Mclndoe  v.  Pinkerlon,  102. 

Servicef  rendered  to  a  candidate  in  an  election.]    A  claim  exceeding 

*50  for  services  rendered  to  a  candidate  during  an  election  can- 
not be  proved  by  oral  evidence,  unless  there  be  a  commencement 
of  proof  in  writing.    Ethier  y.  Hwteau,  30. 

-  Supplemental  oath.]    Where  there  is  absolute  proof  of  injuries  re- 

sulting from  chemical  action,  and  of  an  explosion  having 
occurred  on  the  defendant's  premises,  and  the  only  eye-witness 
is  dead,  the  Court  will  examine  the  plaintiff  under  Arts.  1245  and 
1254  C.C.  and  448  C.C.P.  Laikey  y.  Lyon$,  4 
- —  To  etlahlith  that  endorier  of  note  wa»  not  to  be  bound  by  IndorKment— 
Art.  1234,  C.'C]  Pvol  evidence  is  inadmissible,  under  Art  1234, 
C.€,,  on  the  part  of  the  indorser  of  a  promiagory  note,  to  establish 
an  agreement,  pleaded  by  him,  that  he  would  not  be  required  to 
pay  the  note.    Dectlkt  v.  SamoiutU,  361.  r 

EXECUTjlON.     &«  PHOCBDirRKI.  ^^--~1_ 

executor!  ' 

Jntwntory.]  The  heirs  or  legatees  are  not  entitled  to  complain  after 
the  lapse  offorty  years,  that  the  testamentary  executor  did  not 
make  a  legal  ii*rentory,  but  contented  himself  with  a  statement 
made  by  the  testator  before  his  death ;  and  stlch  bmissipn  on  the 
part  of  an  executor  is  not  a  valid  groupd  for"  his  removal  from 
office.    Howard  v.  Yule,  464.  ' 

-  Ubd.]    Executore  are  penionally  liable  for  libels  pnbfished  by  them 

in  their  said  quality.    Ridley.  Benmng,2\9. 
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——    TiHtmfnUi^  ejectUtir-l'oiver  to  milmtUuU.]    (1)  Under  Art  018  C.  C. 

I  ttn  «ixncator  luM  no  |M)wur  to  •ulwtltiitn  anothnr  pnnoii  for  hlm- 

Mir,  but  meroly  to  ap|M)iiit  an  nttornny  for  (InUtrnilnuUi  acta.    (2) 

The  n|)|N)intni«nt  by  an  «m«nitrix  of  u  ■alariatl  RKont  to  collect 

*  and  InvMittho  nio^eya  of  tli«  eatatf  and  to  handle  the  fiinda,  la  a 

deleiKalion  of  the  (tower*  of  the  exwijtrlx  piohlbitod  by  Art.  »18 
(;.  C,  and  n^  th«  mnn  appolntineiit  of  an  attorney  for  determin- 
ate actk.  (3)  Theexenitrix  conld  not  tacape  liability  for  the 
mJHappropriatlonM  committed  by  her  aKnnt.  by  simply  eaUbliah- 
inK  that  aiich  agent  waa  nnt  notorloualy  i/nflt  »t  tl«  time  of  hia 
ap|K>lntment;  and  that  tliebiHMjniiy  Krinle<l  to  the  mandator. 
-  nm|)oworBd  to aubatitutoj^rtdor  ArtilTl «  G  C, doe*  not  apply  to 
the<a«eofa4wiUmentary  oWiitri*,   (jl)  When  a  AnUmentary 

exiociitrix  employa  nn  oKent  ai^  attorney  J  alti^  is  Xxinn^iji  to  aiiper- 

viae  Ilia  roanaK«uient  of  tho  mattoia  dntrUate<l  to  him.  and  to 
tiike  all  due  preoauiion  and  aecuritieH.  |(5y  In  the  praaent  caM 
tho  executrix  had  acted  Camleasly  aijd  wfithout  due  precaution  In 
making  (!he<|iimi  puyablo  to  her  afj^enjt  iniitfiad  of  to  the  bfWrowera 
on  llie  proposed  mortxagen,  and  iiiigninK  deeda  withoitt  Hutfl- 
ciently  examining  their  cofilont«:'^<wfr;/ V.  Lot/),  92.        \ 

— —     Sei'  SmiHTlTUTION.  ,  i  . 

EXEMPTION  FROM  TAXER  \  \ 

Special timnmumi—Chwrch.l     The   Act  U«  Vi«t..  (Q-)  ch.  73|,\|i.  8, 
exempting  chun^hos,  iiarsonaKes  and  biahopa'  palaceH  from  UIib., 
payment  of  "  all  taxes,"  includes  special  assu8Hm|9ut8  fori4Q||  . 
improvements.     Citi/  of  Afon<rwi/  v.  The  llfcUtr  and  Chwckmrdtfkn'  ' 
of  ChriH  Church  Cdtlu'dral,\X,^  •   •  °' 

EXPROPRIATION.    &«■  Railway.        ^ 
EXPULSIOlll.  r 

Right  to  ej-pel  member*.]    fife  Coni'bRATiONS,  1. 
FOREIGN  JUDGMENT.  ^        '*  ^ 

,   AtAion  on — Identity  \of  de/entjl<Mt^ Burden  of 
Art.  145,  C.  C.  PM   (r)lln  i#^'action  on  tl 
".  foreign  judgmenti|wli^l|e  tlitfvdefemjant 
ment  as  set  up  py 


\ofj-Ap.  1230  C.  C.— 
ex|Bmblifloation  6f  • 
^adeid  "ithat  no  JudfT- 
pfiiytil^^lias  everbobn^Iegally  re^idered  against 
'  this  defendant  for  Wny  i^s^  set  uA  in  the  declaration,  nor  has 
any  judiiment  been  renfderedjgainat  him  as  alluge<l  by  plaintiff;" 
held,  that  the  burden  of  proof  Was  oh  the  plaintiff  to  establish  thi 
identity  of  the  defetidant  wkh  the  person  against  whom  thi 
foreign  judgment  h»d  been  obtained.  (2)  Where  the  defendant 
denied,  not  the  contents  of  the  exemplification  of  Judgment  pro- 
iduced,  but  tbat  h6  was  the  person  ogaijist  whom  [the  judgment 
was  obtained,  no  a^davlt  was  neceswry.  Bentiey  v.  Stock,  383. 
^eePLHAbuta-     /  " 


FRAUD.  .:    7  

Amgnmentof  «i/e  inmranee  policy  in  fraud  of  creditor*.]    See  InBc- 
BANCa^  LiFB,  ^19.  -x 
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FRUITH  AND  REVKNUl 

GUARDIAN.    Utt  Pttxm^uaa. 
QARNlUilMENT. 

')'V^*^y'l<f*^¥'^t'rMrvi^qf»aM^rrH.]  Aparty  wIm> paya 
th«  .I.-fe„,laiit  th.  amount  .»f  his  ln<fe];i,HnwiB.  afler  h.  haa  b«an 
duly  aerve.1  with  k  writ  of  mttmr^trril,  evon  if  audi  payment  b« 
made  to  pn)t»<!t  hfa  etfe.  ta  fmm  aol«ui»,  may  \h>  .«nd«.iuie.l  to 
I»ay  th«  amount  a  aecoml  time.  lAUonde  v.  Arekmhtiult,  (12. 
OIUUANTEE  COMPANY.    Sre  ImimAsvm,  QvAHAHrnf,a7ii. 


■fit*. 
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lAND  AND  WIFE. 

l^chiwi  of  twcf»mm^,/or/nmUi,.]     A  marrind  woman,  even  though 
aeparaUMl  ua  to  projierty,  is  ronnidere*!  to  a<;t  for  and  in  the  name 
ol  her  hudband  when  she  purchusea  neoeasariea  for  the  houa<h 
hokl.    (2.)  Besidea  the  fact  that  the  trmler  gave  cmlit  to  the 
re  in  his  books,  tlx-re  must  i>e  some  evi.lenco  to  show  ^hat  tha 
1f«  Iwoaine  pnrsonally  rHsimnsible.     lAggel  v.  Baehand,  462. ,     .  ' 
'(^BrAHATIUN  I  HUM   Ubd  anu  B<iaru,  348. 
HYPOTHr~      " 

Partti^pai  ment-  DiKtturge.]    A  hypothecary  debtor,  wlw  haa  pidd 
tli^tntBor  the  amount  due,  is  entitlwl  to  have  a  notarial 

/...   L*'"!.'^'"  ""*  •'«^""'  f""-  tl'«  payiAenta  made  by  him. 
'-'tr%mn  ht  St.  Amour  v.Morin,  4m.  „      , 

fiYPOTHFXJARjr  ACTION.    *e  Ra.,i>n.RATioN. 

IMPR0VEMEN1B. 

ComjMiTuatujiM.    iS^  SnavmrDi,  25. 
airjUNCTION.^  'yA 

\  ^iT"!.  i  fTT  '""■«"«'^^chon  en  dinmciation  de  nouvel  LvnA 
\\.  ;'"  Tn  'T*^'^^^  '^  "*'"«' '""»«  may  be  taken  at  any 
'  \  "^  T  t^e^iion  of  the  works  complained  of.  (2.)  The  pro- 
visioiiar  11  ijiinction  or  restraining  onler  is  assimilated  to  the  writ 
oTma|idaii^<iS,and  exists  in  onr  law  in  cases  other  than  tho«» 


r'. 


>- 


■V 


the  Act  41  Vict,  capi  14,  (Q.) 
i\cd\tnr  tite  Ituanc,  216. 


Ctawford  v.  TIte  Pro- 


■peci(ij))d 

tNfi9LVENCY.\ 

V^^^lt^ ^nT'~^.'"'^  im««.«i%,.]  Proceeding. 
\  after  the  detmdU  haa  made  an  abandonment  of  his  proper^ 
^   are  no  absoWeiy  null,  under  Art  769,  C  C  P.,  and  the  Omri 

\  T^   ^^  r  «i:«"™'t^»r°»»y  *""r««  th«  Pfooeedings 
itobecontinnAl.    Thompmm  r^kennedy,  ak. 

INTBRblCTION.         \ 

^5'!^'""rH:'*"'~"'-^  li, interdiction  dfijwr^i^i^^ 
t^^,  m  t"^  t"  **'*  '»*°'«.«>°«»q«ence8  aa  an  interdiction 
^  p«rf IgdityJ  ,4  a  cbntracV  made  by  an  habitual  dmnk^ 
beforehisinterdlctl^n  is  valid.    Melaytrs.  McVey,2\, 
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<'K,  AOCIDKNT. 
Hntrtltip-tHttoluHon—tnUrfM  of  rHMttf  iHtrtnir.  ]  T»i«  Itfn  of  /. 
A  MeLiehkm  t*iu  iiMiirml  aKwImt  ftcciilmil,  m  Diie  of  tin  luonf 
tmn  «>f  tlin  flym  of  MrhtchUxn  Urolluri  A  (h.,  i\m  liiaiirara 
(«lAT«iitlMilji)  uiyinrUklnK  U>  |«y  »lo,(i(io,  within  UO  <!•>■  aAflr 
th«  dMth  uf  oiU  of  tiM'iwriMMM  namud  In  the  poUoy,  to  th« 
■qrVivinic  repra^nUtivM  of  tli«  rtriii  Hy  on«  of  ttw  prnvlaiona 
jOf  tli«  (Nilltry  it  wit*  HtliMiUtml  tM  wli«ti  ft  niAtiilmr  kift  llm  llrm. 
tlin  limumnoi  ■hibiiM  cmuw  on  l()i  ttarion.  J.  ti.  MeLaefUtm 
MWMd  U)  Im  «  partWir  nv«iL  nionttm  Niforr  lila  idmth  hy  <lr(>«u* 
lag,  fttul  llw  diMi«)hi«iou  wm  <hily  reKlatnrail.  In  anaw«r  U>  on* 
of  thfl  quMitioiw  ■lUMiilttail,  th«  Jury  fuiuul  that  (h«  Hrm  wm 
(liMolVtMl,  "  hut  J.  .V.  McLarhUin  IimI  a  conlinuMl  and  «oUr« 
Intarmt  in  tli«  himin«ta"  HM,  th«t  tli«  in*iiran««,  u  far  m  /. 
&  MctAirlUan  w«m  (UimieriiwI,  Iu|iihmI  itt  thn  dftte  of  the  diiwolutlon 
6f  tiM  |)ftrtiiuralii|>,  and  IIih  fftct  tlint  lie  cuntlnuod  to  liavu  an 
lnt«reat  in  Uie  huainiNW  <lld  not  sntitle  the  other  fwrtncn  to 
nalnUIn  mi  action  upon  the  policy.  McLacklan  v.  AoeidetU  In- 
turanee  Co.  qf  N.  il.,  366. 

INSURANCE,  FIRH       i  I  ^ 

AjiprniiDtnent  of  lon—Amtnl  ftnal—DivMon  qf  Iom.]  Wher«;  after 
the  lire,  the  (wrtlea  affrue  to  an  appraiaemept  of  the  loav  (for 
which  llahlllty  la  admitted),  the  award  la  flhal  and  conclualve  aa 
to  the  extent  of  the  jotia  auatuined  hy  the  lnaur«Mi  (2)  Where 
by  a  cohdftloh  ot  the  |H)licy,  the  inaurera  am  in  no  caae  t4>  Im 
liahle  fur  any  gruator  proportion  of  the  loaa  than  the  amount 
'.'  inaured  hy  theut  bears  to  tho  total  inaurance  on  the  property, 
they  are  entitled  to  have  the  claim  reduced  in  atxxinlanM)  with 
audi  (^laiiMO,  though  the  othetr  inaurance  tw  atill  unpaid,  and  a 
oo'nteatation  in  relation  tliereto  bo  atill  pending. .  IJeron  v.  H<ai- 
Jotd  Iniurance  Co.,  388. 

CorUract—t\)r/eiU»re.]    (1)  Where  several  subjects  are  covere<l  by 

one  contract  of  inaurance,  the  contract  is  indivisible,  and  where 

the  insured  incurs  a  forfeiture  as  to  one  subject,  the  policy  is 

wholly  voided.    (2)  the  failure  to  (iisdose  all  exiatiiiK  mortgages 

upon  the  property  insured,  in  answer  to  a  ajieciflc  <|ueetion  upon 

'  the  aubjeot,  <)ven  in'  the  absence  of  an  expr^tsa  condition  in  the 

policy,  ia  a  caose  of  nullity.    (3)  The  non-discloeure  of  existing 

insurances,  in  violation  of  the  condition  of  the  policy,  is  a  cause 

of  nullity,  even  where  the  undi8cloae|ttn8urance  was  efiSocted  by 

a  third  periwn,  if  the  insured  had  kndPedge  of  it    And  he  will 

be  assumed  to  have  knowledge  wh^  his  deed  bound  him  to 

insure  in  favor  of  his  vendor,  or,  in  default,  to  pay  the  premiums. 

Maekay  v.  Olasgow  dc  London  Inturance  Co.,  124- 

Term  of  policy—  Whok  of  /a»<  day  included— Condition  requiring  Mate' 

mentoftou  to  be  fwnigked—WaiverJ\    (1)  Where  the  insurance: 

i  mns  flrom  one  day  named  in  the  policy  to  another  day  named~ 

;/  ibereih,  -'  both  inchuive,"  the  contract,  does  not  expire  until  mid- 

"  oigbt  on  the  last  day.    This  rule  cbtild  only  be  lebatted  by  evi- 
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IN8URANCK.  FIRB-OmMmMl.  ' ' 

daBtMoTafllaarly  Mtabllahwi  and  invarlal)!*  cuatom  to  tlMuun- 
trary,  whinli,  In  ttie  pmMiit  (!aa««,  wna  not  aliqwn  Ui  nxlaL  (2)  A  ' 
condition  of  the  pollny,  ra<|iiiriiiK  tuttUiy  of  Iimn  to  Im  giren,  and  a 
particular  atateiiient  tliaraof  Ut  be  dnllvared  by  tiio  liiaurwi  witiila' 
flfUwn  daya  afUir  the  lire,  may  b«  wkIvmI  and  diap«nae4l  with  by*" 
a  diaifinct  denial  of  iialiillty,  and  rohiaal  t«  pay,  on  tiw  part  of  tlie 
••ompany .    "  irfr,U,l "  <:omp,mn  v.  Thr  Nnrihrrn  Amirmct  CV>.,  3M. 

IN8URANCK,  (HJARANTKH 

Gvnrantet  botut—<\miHtUm  rt<miring  emploiitr  lo  givr  immtdinlr  twtiei 
to  gmranUir  *tf-.)mfloy <■<■'»  <lf/,ilmHim— tUUurii  lo  j/iiv  immtflialu 
notilM.]  Whore  ilMKXiiwIitiun  of  a  guarantee  bond  r«(|uir«Ht  tlia 
_  1-  •mployer  to  give  notice  immedlataly  to  th^  guarantor,  of  any  cfl* 
minal  otfenoe  of  the  rinpioyn^  entailing  l<Ma  for  which  a  claim 
\waa  llalil«  to  lie  made  under  tlie  ImmuI,  and  the  employer,  although 
aware  of  a  deral(!ation  on  the  2ftth,  did  not  give  notice  tlieiwof  fe 
tlie  guarantor  until  the  27th,  aKor  the  employee  bad  lloti  the 
country ;  that  the-«mpl«»yer'8  right  to  n^covor  on  the  Iwnd  waa  fo^ 
f«it«l     Mol»OHtBankv.OmranUtat.qfN.A.,B76, 

inburance,"lifk? 

Avoidanee  of  cmtraet  made  in  frnud  ffmdntori^C.  C.  Am,  J082, 1084 
—Atmgnmenl  of  life  innwanaf  (I )  T|ie  aaaignnieiit  of  a  policy  of 
life  iiwuranco  ia  governed  by  the  law  of  the  place  where  the 
•aaignment  la  made,  an<l  not  of  tlio  place  where  the  policy  wa« 
\m\MA  or  whore  it  ia  iwyublo.  ('_')  Where  a  (leraoh  notoriouily 
inaolvont  tranafera  »  iwlicy  of  life  insurance  to  a  crmiitor  as  col- 
latoral  security  for  a  pro-existing  debt,  and  the  amount  of  the 
insurance  ia  re(»ive<l  by  such  creditor  after  tita  doatli  o?  the 
aSHlgnor,  any  other  cnwiitor  ii^ay  bring  an  a<!tion  in  his  own 
name  against  such  assigneu  to  set  aaide  the  assignment,  and  to 
compel  hiin  to  pay  the  money  into  (burt  for  distribution  among 
the  creditors  generally,  frmtice  v.  Sketfi  319. 
INVENTORY.    Afe<  SuiwTiTimoN,  41.  ;     ;  ^,. 

JUDICIAL  ABANDONMENT.    &«  InsoLvaKCv.  J," 

JURY  TRIAL.    *«  Prootours.  ag 


LESSOR  4nd  lessee. 

Bepair»--When  la$ee  may  make  repair t  withM^  judieinl  authority-^  Art. 
1641,  a  G]  Where  Uie  lessor  nnderUkea  by  the  lease  to  put  the 
premises  in  good  tonantable  condition,  and  he  neglects  to  do  so 
the  lessee  may,  after  putting  the  lessor  in  default,  make  such 
repaira  as  are  urgently  needeii  for  the  safety  and  health  of  the 
occupanu,  without  first  having  obtained  Judicial  authority  ;  and 
r  may  recover  the  coat  of  the  same  from  the  lessor.    MeOaw  v.'  Bar' 

rington,  210.  ' 

Leatefor  nine  yean  with  conditional  promite  of  rmctmi/.]    See  Tm». 

AND  ADmNIBTRATOIlS,  414. 
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LIBEL  AND  mANDER 

Ctutrgetin  elecHon  petition.]  Damagea  will  not  be  awarded  against 
a  petitioner  wfao,  in  hia  petition  contesting  ao  election,  chaiges 
that  the  candidate  elected  induced  sundry  persons  to  testify 
.  _  falsely,  that  he  was  guilty  of  personation,  and  that  he  violated 
the  secrecy  of  the  ballot, — such  charges  being  pertinent,  to  an  elec- 
tion contestfition,  and  not  made  in  bad  faith.  (2) 'The  fact  that 
the  petition^  did  not  repeat  the  charges  in  his  bill  of  particulars 
is^ot  in  law  an  admission  that  they  were  false,  but  only  ah 
abandonment  of  them  as  grounds  of  contestation,  (Reversed  in 
ReView.)    Charkbois  v.  BouratM,  424.  ^\ 

— -  Libel  in  pleadings— Jtutific^ion— Probable  oau^Countd^t  opinion.'] 
(1)  Libelh  in  pleadings  are  actibnable,  wil^n  theu^egations  com« 
plained  of  are  false,  or  made  without  proMtile  catm.  ,  (2)  Malice 
is  inferred  by  law  from  the  pature  and  t)ie  falsity  of  such  aocu-  • 
sations.'  (3)  An  unproved  plea  of  Justification  constitates  an 
aggravation  of  the  libel.  (4)  Executors  are  personally  liable  for 
libels  published  by  them  in  their  said  quality.  (5)  The  mere 
fact  pf  having  ,t4ken  counsel's  opinion,  apart  from  any  other  cir* 
cumstanoes,  does  not  excuse*  a  party  making  libellous  allegation|. 
in  pleadings.    Rielle  v.  SeAninff,  219.  %' 

Mercantile  agency— False  Btiting—lieiponiiibiKty.]  (Following  I(rcd- 
strut  Company  <fc  Oarttey,  M.  L.  R,  3  Q.  B.  83),  A  mercantile 
agency  is  responsible  in  damages  fbr  communicating  to  its  sub- 
scribers a  false  rating  of  a  per^n  engaged  in  business,  whereby 
^his  credit  is  injured:  Absence  of  malice,  and  the  tuet  that  the 
report  was  subsequently  corrected,  will  not  exonerate  the  defen- 
dant, but  may  be  considered  in  mitigation  of  damages.  Sled  v. 
Chcgputetal.,  200. 

Slander—  Word$  vUered  in  foreign  language— Averment*  of  declaration 
-Arts.  20, 144,  C  C.  f.J  (Reversing  the  decision  of  Bboo«j,  J., 
11  Leg.  News,  p.  2)  in  an  action  of  slander,  where  the  injurious 
words  complained  of  were  uttered  in  a  foreign  language,  it /is  noi 
necessary  to  set  out  the  words  in  the  language  in  which  they:,  were 
spoken.  It  is  suffiQient  to  state  the  words  in  the  language  (rf'  the  ~ 
declaration,  and  to  establish  that  they  were  uttered  in  the  heai» 
ing  of  persona  who  understood  their  meaning  and  that  plaintiff 
suffered  damage  in  cooseqnenoe  thereof.  (2)  To'^ohaige  against 
a  minister  that  he  ha4  retained  for  his  owi\>uise  the  whole  or  part 
of  collections  made  by  him  fbr  foreign  mis^iwis  actionable,  and 
$160  damages  were  aJbwed.    MeLeod  y.  McLeod,  343.   ^ 

treading.}  The  truth  <4  the  imputations  contained  in  the  alleged 
libel  cannot  be  pleaded  as  a  justification  of  its  publication.  (Re- 
versed in  appeal)    Paouit  Y.  Qtaham,  4,9.  « 

FubHe  anno&tteement  of  terminiation  of  tagency—Injuriom  exprettiont-^, 
A  ppbHc  announcement  of  the  termination  of  an  agentiy,  concln- 
ding  with  the  followliig  expreaeion :  "  Je  tiens.  A  en  donner  qoo^ 
"  naissanoe  an  public  afin  qu'il  ne  tatt  pas  mis  -sous  de  fitnases 
'HmiweaBiaiia,"— ia  injurious,  and  oonstitatea  a  Valid  ground  for 
an  action  of  libeL    Demert  v.  Cftapfeou.  .66. 
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M^tmiAOE.'  .  .^ 

Afnence  of  hiuband—Ilff'eet  of,  in  rdation  to  marriage.']  The  absence 
of  plaintiff 'silist  husband,  fsr  twenty  years,  conpled  with  infor* 
mstio^t^at  he  had  been  drowned,  was  sufficient  to  establish 
hisdeiftlj.    MeKercherv:  Murder,  333.  ' 

■  *  Breach  ofpromiie.]    Damages  may  be  recovered  for  failure  to  fulfil 

a  promise  of  marriage.    Cardinal  v.  Dorie,  17. 

MARRIED  WOMAN.    &«  Husband  and  Wim 

MASTER  AND  SERVANT.  ^^     ) 

"^^       EvnfUcyer  remofdng   t(  amOur  pbue-^^ 
MiNOB,  48. 

MENTAL  ANGUISH,    i&se  Dahaqjeb,  74. 
MERCANTILE  AGENCY.    ,^  LiikL  and  (Slandbb,  200. 
MINOR.  ; 

Change  of  Aomiak.'\  Where  a  minor  has  been  apprenticed  for  a 
term  oir  years  to  an  employer  engaged  in  business  in  jthe  place 
where  the  minor'8  family  reside,  the  minor's  father  is  Entitled  to 
cancel  the  contract  if  the  employer  has  transferred  bis  bulpiness 
.to  another  place  where  the  fiither  can  no  longer  have  the  super* 
vision  of  his  son. '  Oratel  V.  Ifafo,  43. 

^—     iSle«TDT0HANDMrN08.  V 

MONTREAL,  CITY  OBI 

Aeeidtnt  cawed  by  ditcharge  cf  fireworkt.]  Where  the  city  permits  a 
display  of  fireworks  in  a  public  square  of  the  city,  it  is  tesponsiblo 
for  injuries  sustained  by  &  spectator,  although  the  display  of  fire- 
works is  under  the  management  of  private  parties.    Forget  y.Citi 

:»,:   -         de  Montrk^77. 

^—    Drtvin^  in  the  rireett.]    A  carter  who  drives  fiuter  than  a  walk, 
white  turning  a  comer  from  one  street  into  another,  is  respon- 
sible for  injuries  sustained  by  a.  person  who  is  strack  by  his 
•  horse  or  vebicla    Roberttv.  B(utien,K. 

— —    Somohgated  I^ri'-New  »treet$.]    See  Sxrvitdd%  26. 

"—    lAdbttity  for  a«*autt  by  polieeman—DanUMget.]    The  city  of  lloi 

is  llabte  in  damages  for  an  unjustifiable  assault  committed  on  a^ 
citisen  by  a  policeman  whOe  on  duty.  OuinetU  v,  C%  of  Moat- 
real,69. 
Without  identifying  such  policeman  by  nvne  or  niiiiiber,  it  is 
sufficient  to  prove  that  he  was  one  of  a  squad  wearing  the 
policeman's  uniform  and  carrying  the  bdUm—Ib.  69. 

Lieente,  ExpiraHon  cf.]    Lioentiss  granted  ^  the  city,  fbr  the  sate 

■  _  of  prijduce  an  the  pablio.  markets,  exinre  cm  1st  May  of  each 
76aifdlt  whatever  time  they  have  been  issued,  and  although  the 
issuing  Qffldal  may  have  given  an  assnranoe  that  the  licensee 
might  sell  imtil  1st  May  of  the  fbUowing  year.   St.  Miehd  v.  La 


Solidmtt  qf  oMigaiton  for  toacea]    The  obligation  of  ownen  of 
immoveables  to  pay  taxes  doe  theraoii  to  the  dty.  is  indivisible, 
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M01*ITREALi  CflTY  f)ftcon«ntM(|. 

and  joint  nn^e^t^al,  and  the  city  may  sue  for  the  recovery  of 
*       the  ^^hole  a^ioiint,  Either  the  owner  whose  name  appeara  on  the 
aasewment  roll,  or  aiiy  other  owner  jMir  indivis.    Oiti  de  Montrtal 

MUNICIPAL}  jUw.  '        \j 

Oamag^Notiee— Waiver— Art.  7931^  M.a,  as  amended  fey  46  Viet. 
(Q.)  eh.  35,  *.  26,  and  by  48  Fife*,  ch,  28,  «.  16— Co«to.]  (1.)  A 
municipal  corporation  Ib  responsible  for  damages  arising  from 
the  bad  condition  of  the  sidewalks  and  streets,  without  proof 

-v.  -  thAt  It  bad  notice  of  the  defects  which  led  to  the  accident  com- 
.^  plained  of.  (2.)  The  notice  of  suit  required  by  Art  793  of 
the  Municipal  Code,  as  amended  by  46  Via  (Q.),  ch.  36,  8.26, 
and  by,  48  Vie.  (Q.)  ch.  28,  s.  15,  ap][>lies  not  only  to  actions  for 
the  penality  therein  enacted,  but  also  to  actions  for  damages  re- 
sulting from  the  non-execbtion  of  the  proeit'wrbaux  and  by-laws. 
But  such  notice  is  not  a  matter  of  public  order,  and  maybe 
w^iyed  by  defendants' failure  ta  invoke  the  absence  of  notice  by 
their  pleadings,  and  by  their  admission  of  liability.  Charron  v. 
Corporation  de  la  paroi$»edeSU  Hubert,  m.        .' 

•—    Momeg  of  Municipality  handed  by  Mayor  to  hit  micceuor—Retponri- 
bUily  of  Mayor  to  Seeretary-Treamrer.]  -  Held,  (afSrming  the  judg- 
ment of  Brooks.  J),  that  the  defendant,  Mayor  of  a  Municipality 
who  had  received  monies  belonging  to  the  Municip«Iity,  from 
the  secretary-treasurer,  waft  bctun*!  to  account  for  the  same  to  the 
secretary-treasurer  who  had  been  held  accountable  to  the  muni- 
\  cipality  therefor  ;  and  that  the  fact'that  the  defendant  had 
hopded  th&  monies  over  to  his  successor  in  the  ofSc^uf  Mayor, 
xwitiiout  proof  that  this  was  done  at  the  request  or  jrith  the 
.         approval  of  the  secretary-treasurer,  did  not  relieve  him  ftom  so 
accounting.    Main  y.^Wilcockt,  238. 

„  ^utUificaiim  of  CouncOlorB}  The  qualification  of  municipal  coun- 
cillors should  be  considered  in  respect  of,  the  very  moment  of 
,^  their  election.  So,  a  candidate  disqualified  at  the  time  of  his 
election  for  non-payment  of  tazea,  may  be  qualified  an  hour.- 
afterwards  if  he  pays  the  taxes  in  the  interval,  and  then  kis 
election  will  be  maintained.    Bow!ierv.Chagnm,p&l. 

'  '  ■  ■  1     -     ■  -•    ■-■'  '"■  ■'        ■%.  ■■         "    ■    -  '^  ■-    ■■■    ■-■ 

NEGLIGENCE. 

Cottision  betweei^  vehidet.}  In  an  actiojiiifdamages,  arising  out  of  a 
collision  between  the  plaintiff's  two-wheeled  cart  and  the  defen- 
dant's omnibus,  where  it  appeAed  to  the  Court,  that  notwith* 
'  standing  the  bad  condition  of  the  thoroughfare  and  the  nanow- 
_  .  >  ness  of  the  space  in  which  the  vehicles  had  to  paas,  a  cdlidon  , 
might  have  been  avoided  by  the  exereise  of  greater  care  on  the 
part  of  defendant's  driver^  and  at  all  events  by  stopping  the 
omnibus  when  the  difiScult^  <tf  passing  safely  was  perceived,, 
held,  that  the ,  dwftwttdapta-  wail^  leepuusible -fDr~tfaq^  daiiiii|[B.''^ 


Tkibavdeau  v.  Latie.de  Chemin  de  Fer  Vrbain,  400. 
fi(M  BaspoHBtBiutr ;  RailWat. 


J|W  mjajy^v  "  !^ 
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NOTARY.      - 

Service  ofprote$t.]  A  notary  may  serve  a  potest  in  the  hall  of  the 
Police  Court,  during  a  sitting  of  the  Court,  if  he  has  been  unable 
to  find  the  individual  elsiswhere  during  the  preceding  days. 
Chriaindit  Amour  y.Morin,  469.  '* 

NOTICE  OF  ACTION.    &e  Municipal  Law,  431. 

OPPOSITION.      <S«rPROOElDDIUf.  - 


\, 


PARTNEB8HIP.y  '    y 

Release  of  joint  atid  teveral  debtor.^  An  offtensible  partnership  with 
respect  to  third  persons  may  exist  bei||reen.  traders,  without 
.  there  being  an  actual  partnership  between  the  parties  entitling 
the  one  to  claim  firom  the  otli^r  contribution  to  the  partnership, 
debts.  Consequently,  in  such  a  case  of  ostensible  partnership, 
,  a  release  given  by  creditors  to  the  ostensible  but  not  actual  part- 
ner does  not  enure  to  the  benefit  of  the  real  partner.  Itclndoe  v. 
Pinkerton,  IQJ.  , 

*—-    Failure  to  register  dedaration  of.}    See  PbIial  AcnoN,  404.  "'    ' 

"—    iSee  EvioKNOB,  102 ;  AoeiDfENT  Insuranoi^  366. 
PENAJJ^ACTION.  '"^  (■    .P-.:'   ^    /''      '. 


/ 


anriim  of  Partnertkip-C.  8.,  L.  C,  ch.  66 -Partners  oU  resident 
■■  ^  abroad— Regi^ration  ofdcdaration  after  the  sixty  days—Efect  of.} 
(1)  (By  the  whole  Court) ;  ch.  66  of  the  Consolidated  Statutes  of 
Lower  Canada,  which  requires  a  declaration  of  partnership  to  be 
filed  by  persons  associated  in  partnership  in  the  province,  does 
not  apply  where  none  of  the  members  j)f  the  partnership  reside 
Ip  the  province ;  and  no  penalty  for  non-rec^tration  can  be  recov- 
ered in  such  case.  (2)  Where  tbe  dedaration  prescribed  by  law 
'  - '  has  not  been  filed  within  sixty  days  after  the  formation  of  a 
partnership,  but  has  been  filed  before  the  institution  of  an  action 
for  a  penalty,  such  action  will  not  be  maintained.  (Johnson,  J., 
difiering  on  this  point,  is  of  opinion  that  an  actioh  for  the  penalty 
liesln  such  case.)    Jelly  v.  Dunteomb,*IA.  • 

PEREMPTION  jyiNSTANGE.    See  PBOcmnRC,  86.    .  •  ^ 

PHYSICIAN.  ^,     ^ 

Proof  <ffsmrieei-Art.  2280,  G  C,  32  Fie*.  (Q.),  &  32, ».  1.]    In  an  . 
action  by  a  physician  for  profeasionalBervioes  to  defendant's  wife, 
where  it  was  admitted  by  the  defimdMit  tiiat  he  had  employed 

V;  the  plaintiff  previ9a8  and  up  to  tbe  date  of  the  account  sued  for, 

wid  that  he  was  aware  of  the  attendanioe  snbwqnently ;  held,  that 
the  oath  of  the  physician  was  admissible,  under  Art  2260,  C  U, 
as  amended  by  32  Vigt/Q.),  c.  82,  s.  l^R.  a  Q.  6861),  to  make 


V 


proof  as  to  the  iiatuw  and  axuaafmxXt^vifnmi:  IkmenauT 
(?ouI«(,  6  Leg.  News,  133,  distiiigoished.    AijlMb  v.  BKm^  864. 
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l^IiEADINO.  /  ;- 

Oigtom.]    A  custom  of  ba^kpTs  cannot  be  put  in  evidence  ooless  it 

bas  been  specially  pletiJiJed.    Maritime  Bank  v.  Union  Bank  of 

..     Canodo,  244.  / 

—5*^.-  Dedaralion—Miii  en  caim.^  '  Wbere  the  declaration  contains  no 

,•      positive  allegation  against  a  parjty  mine  en  cauK,,and  sliows  no 

right  to  a  condemnation  fdr  costs  against  bim,  he  may  have  the 

cenclusions  a;dlcing  costs  against 'him  rejected  on  demurrer. 

Plaiite  v.  Sociiti  des  Artitant,  185.* 

iibrdfin  judgm^t]    In  an  actibo  on  a  judgment  obtained  in  Ontario, 

wmere  the  p||yntifF  does  not  state  in  his  declaration  the  causes  of 
the  action  i^  which  be  obtaiqed  judgment,  nor  all^e  that  the. 
defendant  yv»£  personally  served  or  appeared  iil  that  acUon,  a 
\      plea  of  compensation  isjiot  demuri^ble:    Qreen  v.  Brooki,  475. 

Joinder  of  plaxntiffikli    The  joint  intereibt  of  plaintiffs  is  matter  of 

proot    Qrawf&rd  v.  The  Protettant  Hotpitalfor  the  Inmme,  215. 
— —    Qmdiiy  of  plaintiff*.']    In  an  Action  of  damages  By  a  widow  for  tlie 
death  of  her  husband  it  is  not"  necessary  to  state  tiie  date  and 
,     place  of  her  marriage  ;  it  is  Builicient  that  she  'be  described  as 
I  the  wid6w  of  her  deceased  husba!nd.    McMahon  v.  Ivei,  76. 

PBESCRIKTION.  '  ■'       / 

DfHt]    The  prescription  of  two  years  for  dilit,  under  Art.  2261,  GC, 

does  not  apply  where  the  action  is  not  for  damages  resulting 

from  a  diHt,  but  to  recover  a  sUm  of  money  entrusted  to  the 

,     '      defendant  for  a  H|>ecial  purpose*,  and  which' the  defendant  has 

retaWed  or  applied  to  his  own'usek    /ones  V.  ifoodte,  58. 

P&INCIPALAJJD  AGENT.  ' 

Compoiition—Author^y  In  accept — Gerk-^Novation.]  The  authority 
of  a  clerk  t<fbind  his  employer  to  agree  {o  a  composition  with  a 
debtor  must  be  of  an  express  and  unequivocal  character.  A  . 
clerk  attending  a  meeting  of  creditors  on  behalf  of  his  employer 
will  nottbe  assumed  to  possess  such  power.  (2.)  The  assent  of  a 
creditor,  at  a  meeting  of  creditors,  to  a  composition,-  even  if 
proved,  would  not  bind  him  to  acc6pt  the  terms  ef  a  deed  of  coi^- 
position  and  discharge  by  which  the  pijginal  claims  of  the  ^- 
creditors  are  novated,  i(nd  replaced  by  composition  notes. 
Vineberg  v.  Beaulieu,  328.  .      ' 


PRIVILEGED  COMB^^ICATION. 
PROCEDURE. 


-y' 


iS^  LlBBL  AND  SlANDUL 


Cotfs.l^  The  plaintiff  having  sued  for  fl^OOO  and  obtahfied  $20D,  he 
Maa  awarded  the  costs  of  an«  action  of  $200,  and  condemned  to 
pay  defendant  the  difference  between  the  costs  of  an  action  of 
$1,000  and  one  of  $200,  the  Court  ordering  compensation  pro 
tanto.    Cfuinatev.  City  of  Ifmtreal,  69. 

Coat,  DiacreHon  at  to— Art.  478,  CCP.}  Where  no  principle  of  law 
is  involved,  the  Court  of  Review  will  not  interfere  with  the  dis- 
cretion as  to  oosto  ezerdaed  by  the  Court  below  ooder  Art.  478i 
C.C.P.    4wJwij»  Vr-D^t  808.  /  -^ 


IND"EX — 4  s.a 


m 


)noe  aoIesB  it 
Aon  Bank  of 

con'taina  no' 
,nd  shows  no 
aay  have  the 
n  demurrer. 

)d  in  Ontario, 
the  causes  of 
^e  that  the* 
hat  action,  a 
'irookt,  475. 
is  matter  of 
mn'e,  215. 
idow  for  ttie 
he  date  and 
described  as 
m,  76. 

rt.2261,aC., 
les  resulting 
usted  to  the 
ifendant  has 
68. 

^e  authority 
lition  with  a 
laracter.    A  . 
lis  employer 
)  assent  of  a  ^ 
ion,<  even  if 
leed  of  coDj}- 
ums  of  the^ 
ition   notes. 


led  $200,  he 
idtomed  to 
in  action  of 
nsation  pro 

dfie  of  law 
ith  thedis- 
ier  Art.  478i 


J 


PROCEDURE-Conltnued.  *  ^       . 

OoniK.]  ^  In  an  acti<)n  for  damages,  for  personal  injuries  siibtained, 

where  the  plaintifl'  obtains  judgment  for  only  a  portiMi  of  the 
V  amount  demanded;  he  Atill  not,  WheM/H«e  defendant^ade  no 
tender,  or  an  inHuffioient  tender,  Iw  condemned  to  paylhe differ 
ence  between  tlie  wiets  of  the  contestation  of  an  actlbn  for  the 
amount  recovered  and  of  the  action  as  brought.  Oujronv.  Cor-' 
i'oralion  de  hi  puruine  de  St.  Hufiert,  431. 

CoMii— Proceeding  annull&l—CC.P.  453,]    VVIiere  an  iri|terventloo, 

or  otiier  pro«ieedlnt?,  has  been  an/iulled  or  dismissed^wf  recour*, 

^   .the  party  cannot  l>egin  agaip  nnlesH  he  pi^vionsly  pafs  the  casta 

^  incfarred  by  tlie  opposite  party  upon  tlie  proceedinaldismiaaed. 

Lusfgnan  V.  ^RieUe,  W.  \  '{■ 

— -    Ji^xecutwn—GarnMheL]    The  Court  will  not,  in  ordini^  clreum- 

Btances,  order  a  garnisliee  to  deposit  in  Court  the  amdbnt  which 

he  has  declared  that  he  owes.    mv4  v.  ImvoU,  423.     i) 

,  Execution— Gmrdian—Procts-wrbal  of  rnitwe.^    The  faci\  that  the 

proc^i-yerhaT  of  seizure  does  not  contain  any  nomination  of 
guardian,  nor  any  indication  that  the  moveabl^  b^e  been 
remove  1  or  placed  in  tlie  custody"  of  any  one,  is  insufffbient  to 
justify  an  opposition  afin  d'anntier  by  the  defendant,  >iMiere  it 
does  not  appear  that  he  has  any  interest  to  cpmplain^f  the 
absence  of  a  guardiRu.  ..7%t6atNfeau  V.  De&randpr^,  422. 

ISxecuiion—Ret  of  gmrdian.T;    A  voluntary  guardian,' appointtd  at 

,  his   own  request  and  in  his  own  interest,  is  not^«i||title4  to 

•        ren^UDieration.    Longprl  v.  Cardi^,U2.    '  ""~" 

— ^  Intcription  for  enquSte.1  An  inscription  for  enquSle  means  for  m^  „^ 
au  long,  which  requires  the  consent  of  a^the  parties  to  the  easel 
and  an  inscription  for  enquite  and  pkento,  by  the  opposite  party )^ 
will  prevail.    Qfeeny.Brooht,^1Q. 

^— —  Jntervmiwn,}    A  .party  is  notvb6un()  to  contest  an  interventioti 
until  the  grounds  of  intervention  have  been  filed-    Even  when 
the  intervention  itself  contains  grouqds,  the  intervenant  is  bound 
•   to  file  new  grounds,  or  at  Idast  declare  that  he  has  no  other 
grounds  except  those  set  forth  in  hia  interveirtion.    Luiignan  v. 
•     •   Ridle,*m.  ' 

— ^    Jury   Trial— Judgment  nJfn  obttanU  veredicto— Art.  4i»S,  C.  C.  P.] 
^  When  the  verdict  of  the  jury  is  upon  matters  of  fact  in  iuicord&nce 

-  with  the  allegations/of  *he  plaintiff's  declaration,  but  against  the 
evidence,  the  Court  cannot  render  jttdgmen^ih  fiivor  of  the  <^her 
p*ty,  if  the  allegations  of  the  plaintiff  aro  sufficient' in  lawtb 
•  sustain  his  pretenaioua    It  can  only  order  a^new  triaC    Jfodboy 
^  y.  OtaggowA  London  Tnturance  Qs,  124. 

Jury  ^Trial—Verdiel-^Arrest  of  Judgment— RaHway."]    The  assigno 

ment  offsets  subqitted  to  the  jury  contained  questions  relating 

not  only  to  the  expulsidb  of  the  plaintiff -fiom  defendants'  tfrnina 

.      on  two  dates  specially  alleged  in  the  declaratitn,  bat^afae  to  his 

being  prevented  from  travelliiig  on  their  trains  mibaequently, 

'  which,  in  the  opinion  ol^.the  Court  wa^  ^'^  <v>m|i^iiy«.i  /.f  ^|  ^^^ 
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in  tlie  declaration.    The  verdict  awarded  damagea  'generally. 
tfe^({,  that  the  defendants  had  a  riglit  to  move  in  arreat  of  jad({- 
ment,  it  being  impowible  to  divide  tlie  amount  and  aay  how    ^ 
much  the  jury  intended  tpttive  for  what  tlie  plaintiff  compliflned 
of,  and  how  much  for  what  he  did  not  complain  of.    AfeJbM  v^ 
Conadtan  i\ic»/Ic/iat7Mww  Co.,  186.  -  y\      ■ 

-. —    Motion  for  Mcuritt/  for  <»»(«.  j'v  Notice  of  motion  for  aecdrity  (br  coata,     ^ 

•    given  irregularly  but  within  the  proper  delay,  and  renewed  by. 
«  order  of  the  Court  for  a  future  day  after  the  expiration  qC  the 

delayl  is  sufficient    Morrifon  v.  MiUer,  dc  Rtmell,  A7V 

— —  Note*  taken  by  steiiographer — Correction  of  error* — 47  Vie.  (Q.),c.  S\ «.' 
'  4,  (R.S.Q.  6888).]  The  transcribpd  notes  of  evidence  taken  by  a 
***  stenographer  under  the  direction  of  the  Judge,  In  the  manner  ' 
provided  by  47  Vict'  (Q. )  c.  '8,  s.  4,^  are  like  notes  taken  by  the 
Judge  himself,  and  it  iH'not  necessary  that -they  should  be  read 
to  the  witnesses-  Where  errors  are  found  to  exist  in  such  notes, 
the  Judge  who  heard  the  evidence,  upon  application  by  the  party 
interested,  may  order  the  errors  to  be  corrected,  in  the  manner 
he  may  deem  proper.    Outmond  v.  I^Uanc,  426. 

— — .  Opporition  to  judgment.}  An  opposition  to  judgment  can  be  made 
only  where '  the  condemnation  Was  under  Arti^iles  89-01  ,G.  C. 
Lachapelle  v.  Oagnier,  72.  • 

Oppositim  qfin  jl'annvkr— Affidavit— Arts.^  583,  584,   CRC]    The 

\^_^affidavit  in  support  of  an  opposition  our  mitU,  is  necessary  only  '  « 

"toVbtain  an  order  of  turn*,  and  the  insufficiency  of  such  affidavit 
is  ground  merely  for  the  revooation  of  the  «urm«,  and  not  for  the 
dismissal  of  the  opposition.   Aforin  y." Marin,  183. 

PeremplUm  d^in^nee-']    Peretjiqtlion  d?in$tance  may  be  interrui^ed 

,  by  pour  parlert  between  the  attorneys  of  the  parties,  with  a  view 
to  having  the  evidence  in  another  siniij^r  suit  apply  to  the  one 
in  which  perempUoi^  i"  demanded.  OmUet-  v.  Cie  d,yi  (3iemin  de 
FerduPae\fique,  67.  {        - 

- —    Pouxr  of  eMomey.}    The  defendant  is  entitled  to  )iave  the  proceed- ' 
inga  in  a  suit  suspended  until  a  power  of  attorney  specially 
<-  aotHorising  the  suit  is  produced,  en  behalf  of  su(h  of  theplaintifb 

^  ,  as  are  domiciled  without  the  province.    Howard  v.  Ytik,  420. 

•'    Jiailvxiy  Cotnpofiy—Itetidenee — C.  {}.  ^I^S^carity  for  cuttaJ]    (1.)  A 

*  BaUwiy  Company  bejng  a  corporation  can  have  only  one  resi- 
dence, and  that  Its  Head  Office.  Boch  Company  having  its  Head 
Office  outside^  the  Province  of^'Qnebec,  must  give  secnrity  for 
costs.  (2.)  The  defendants,  although  residing  in  the  United 
Btatps,  may  ask  that  the  plaintiff  be  ordered  to  give  secnrity, 
without  the  defendants  being  ^ejnselves  liable  to  famish  security.  ■ 
Canada  'Atlantic  ^RaUmiy  Co.  V.  Stanton,  160.  \ 

Bemtw—AeqvieKeiwe.'i    An  inscription  in.  Beview  will  be  rejected  ^ 
whefe  it*appears  that  the  plaintiff,  after  inscribing  in  Beview, 
has  taken  proceedings  to  ezelcute  the  judgment  which  awarded     > 
==4aatt  part  of  tto  snin  suad  for,    /aww  v.  Moodi$,  110.  .    = 
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Eetiew  on  quettion  of  comU.]    Where  no  principle  of   aw  is  involved, 

the  Ck>(irtof  Review  will  not  interfere  wi^h  the  discretion  as  to  " 

costs  exercised  by  the  Court  below  iinder/Art  478  C.  C.  P. ;  and 

,    ■     it  is  not  necessary  that  the  Judgment  of  the  Court  below  should 

'      set  forth  the  "  Hpecial  reasons"  for  whicj^  the  losing  party  is 

»  <  exempted  ftom  the  payment  qftioets.    Andrew$v  Wu(f,  393. 

Security  for  co»t^    Where  one  orVmpre  of  the  plaintl^  have  their 

domicUe  without  the  ph)Vince,  the  defendant,!?,  entitled  to  have 
all  the  proceedings  iti  the  suit  suspended  until  security  has  ^n  ' 
furniBhe<l  by  the  absentees,     f [award  v.   Fu^4^.  .    , 

—  Hervice  aj  action  in  the  jmufince  of  Ontario—Lfuo  apjpHeabU^Proof  vf 

fow.]  Where  'servite  is  auttioriaed  t(^  be  mad«  in  Ontario,  a 
personal  service  in  acconlanoe  witl|^  the  law  of  tbi^t  province  as 
proved  in  tfie  cause  is  valid. '  ^■MonmAt  v.  Oonnue,  262. 

' Sheriff'B  StUe^ArU.  688,, 719,  0.  C.  P^Creditor  vOio  luu  filed  m 

oppotUion  becoming  pweluuer.]    When  a  mere  ch^rography  credi- 
tor who  has  filed  an  opposition  in  the  hands  of  the  sheriff,  ^ 
becomes  purchaser  of  the  immovable  cioldi  he  is  not  entitled  to 
.     retain  the  purchase  moneys  to  the  extent  of  his  claim.— Article 
688,  C.  C.  P.,  referring- only,  to  the  seizing   creditor  and    toif 
hypothecary  creditors.    Fairbanks  v.  Barlow,  «fc  Smith,  18Q.  ^ 

—  Sheriffs  ScUe— Petition  en  nuUitt  de  decret]    Art  716  C.  C.  P.;  which 
-  requires  that  the  petitioi||||^nu//t(^  dedecret  tJa  presented  by  the 

defendantr  within  the -delay  prescribed  for  an  appeal  from  a 
judgment  of  the  Superior  Court,  applies  also  to  a  motion  to  amend 
.    the  (mtition,  which  cannot  be  received  after  the  expiration  of  the 
delay.     Boldvc  v.  Lefunttm,  52- 

Stamps  on  doctmmts.]    A  paper  forming  part  of  the,  record,  which 

is  not  stamped  as  required  by  law,  is  absolutely  null ;  and  the 
defect  cannot  be  cured  by  affijcing  stamps  after  jadginent  ren- 
dered.   Lurignan  vl  RieUe*il^.    *  i  .  '  ^^  V 

-^—  Summary  causes— Procedure.^  Cases  in  the  Superior  Court,  instituted 
under  the  Act  ^relating  to  summary  causes,  are  not  entitled  to 
precedence  before  the  Court  of  Review-  Melntyre  v.  Armstrmg. 
251.  ^ 

— r-  Writ  of  Prohibition.]  A  writ  of  prohibition  inay  6e  issued  imme- 
.  diately  after  the  servioe^f  the  action,  and  bbfore  plea,  when 
absolute  wai)t  of  jdrilKliction  is  apparent  on  the  face  of  the  pro- 
ceedings, though  the  general  rule  is  that  a  writ  of  prohibition 
cannot  be  taken  without  having  firat  pleaded  before  the  Cc^rt' 
ol^jected  to,  its  want  at  jurisdiction.  Qaumond  and  Xa  Ow  de 
Jfoytstrof,  444.  .  I  » 

—  'See  Plbadimg  ;  WarbhObsb  RicfiPT,  341. 

PROHIBITION.    &ePB00BDVK& 
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ConHnwd. 
by  him  that  lie  would  not  he  required  to  |>ay  the  note. 
V.  tSamoiietU,  361. 
Wjien  note  maiurea— Demand pf  payment— PrtnTitation.]    (I.) 
a   pn>mi8|K)ry    note    la   payahle    "  flfteen   days   after 


Deeelh* 

Where 
•ight," 

(2.),  A 


W  i 


the  delay  Itet^ins  to  run  only  from  date  of  presentation, 
demand  of  payment  alone  ia  not  auffldent;  it  must  be  accom' 
panied  by  presentation  of  the  note-    Covuiineau  v.  Licourt^  249. 
-.<—    Sae  CiiBQUK. 

QUALIFICATION  OF  C»UNCILLOR.    .See  Municii'al  Law,  381. 
QUEBEC  ELECTIONS  ACT.    SeeELicrios  Law.  ,      7 


RAILWAY.  >.  • 

Appiinhunt  of  arbitrator— Authority  of  Court.]  Under  the  Railway 
Act,  a  judge  of  the  Superior  Court  baa  no  power  to  appoint  an 
arbitrator  for  either  uf  the  parties  or  to  replace  an  arbitrator  who 
has  renigned.    Ontario  A  (h/'tbee  Railuxiy  Co.  and  Latour,  84. 

—  Damagen  nutained  by  reamn  of  the  raUwiiy-^Limitalum  of  ocMon— 42 
Vie.,  c.  9,  «./27.]  Injury  sustained  by  a  workman  employed  in 
the  constifiiGtion  of  a  railway,  while  being  movied  on  a  gravel 

V  train,  is  injury  sustained  "  by  reason  of  the  railwayj*'  and  the 

action  fg(r  indemnity  is  prescribed  by  six  months  under  42  Vic.  ' 
c.  9, 8.  27.    Mdrchetdrre  v.  Ontario  &  Quebec  Railway  Co.,  397. 

ExTpropria^n—Axoard—Ap)  eal—hl  Vie.  c.  29,  i.  IQl^JProceedingg  of 

_^\       arW<rotor».]    Sect.  161  of  51  Vic.  tC),  ch.  29,  provides  :  "  When- 

'  ever  the  award  exceeds  WOO,  any  party  _^to  the  arbitration  may 
within  one  month  after  receiving  a  written  notice  from  any  one 
of  the  arbitrators,  or  the  solo  arbitrator,  as  the  case  may  be,  of 
the  making  of  the  award,  appeal  therefrom  upen  any  question  of 
law  or  fact  to  a  Superior  Court  of  the  province  in  which  such 
lands  are  situate  :  and  upon  the  hearing  of  the  appeal  the  Court 
shall,  if  the  same  is  a  question  of.^  fact,  decide  the  same  upon  the 
evidence  taken  before  the  arbitrators,  as  in  a  case  of  originar 
jurisdictmn.''  This  Act  was  a8sente4  to  on  the  22od  May,  1888.- 
The  award  in  question  was  rendered  18th  May,  1888,  and  served 
on  the  appellants  26th  June,  1888.  UM,  that  an  award  has  the 
fotre  of  dum  judle  between  the  parties  only  from  the  date  of 
service  thereof,  and  that  the  award  in  question  having  been 
served  upon  the  appellants  after  the  enactment  of  51  Vict  ch.  29, 
they  were  entitled  to  the  benefit  of  the  appeal  provided  by  that 
Act  (2.)  The  arbitrators  having  proceeded  under  the  Act  then 
in  force,  which  did  not  require  that  the  evidence  shonld'beiaken 
in  writing,  and  there  being  no  evidence  of  record,  t||ie  Court  was 
if\  not  in  a  position  to  revise  the  valuation  made  by  the  arbitrators. 

(3.)  The  iact  that  the  arbitrators  and  the  witnesses  wei^  sworn 
may  be  eetablijshed  by  the  declaration  in  the  award  itself,  setting 
forth  that  they-we»  awom^iimow'  pwticnlarly  whare  no  eiajfies:^ 
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RAILWAY— CtonHnued.  ■*,  J.  »  I 

'  tion  was  made  at  tlie'tijjni^  by  the  arbitrator  who  reprasentml  the 
party  objtMling  t4)  tlie'Validity  of  the  award.  (4.)  Tlie  majority 
of  the  arbitrators  haVn^  the  right  to  inalie  im  •ward,  tlie 
absence  of  the  dini^ntieiit:  arbitrator  at  the  time  the  award  was 
signed  before  notckr'y  is  h^l  a  gnnind  of  nullity.  Milh^.  Atkmtic 
&  NoHK-Went  Hait^y  Oo.,WJi. 

——    ReingnaAon  of  ilrfriintton.]     Following  article   1848,-C-C.I\V  •  snb- 
niisaion  to  arbitration  becomes  inoperative  upon  the  resigniv^ion 
of  one  of  tllenrbi^rat^fn^  named  by  either  of  the  parties,  if  no  pro- 
vision |s  made  in  the  submission  for  the  replacement  of  RiM;|h 
..   arbitrator,    pnlario  &  Qwtbto  Railway  Co\  and  Latour,  84.     •  *;.''',; 

— ^'  "&«  PiU)c»DUft«.\     •  '   "  "  ~     _      f  ■  , '     '  •  '"■■'^VV^ 

RAILWAY,  STREET.  -,    _  '  V 

ExptUiUmfrom  car-^AlUgatunu  of  plea  referring  loplaint^f'e  eharae- 
Ur-]  Where  to^  an  action  of  damages  for  illegal  expulsion  from  a 
:  street  railway  car,  tlie  defendant  pleaded,  inler  lalia,  that  Uie^ 
plaintiff  was  a  troublesome  and  quarrelsome  character  and  in 
the  habit  of  oreating  troubles,  it  was  held  that  such  allegations 
were  demurrable..    BromUei  v.  Montreal  Street  Railuxiy  Cb.,  379. 

r—  Negligence  qf  tondvcMrSenponriMlity.]  Where  the  plaintiff,  while 
standing  .on  the  plotfbrm  or  step  of  a  street  car,  was  injured  by  a 
passing  load  of  wooq,Af/<{,  that  as  the  immediate  cause  of  the 
accident  was  ttie^oon^uctor's  want  of  vigilance  in  failing  tofitop 
the  car,  as  he  might  have  done,  in  time  to  prevent  the  collision, 
the  defendants  were  responsible.  The  fact  that  the  plaintiff  wai 
standing  on  the  platform  at  the  time  of  the  accident  did  not 
relieve  the  defendants  fr«>m  responsibility,  inasmuch  as  he  was 
pernrfltted  to  stand  there  I  y  the  conductor  who  had  collected  fare 
from  him  while  he  was  in  that  position.  WiitcAm  v.  JKontretU 
SireetltaUway  Co.,W3.    ^  . 

— -     Tbx  on  €orporatitm$— 45  Ftp.  (Q.),  ch.  22— Mileage.]    Act  45  Tia, 

>     **      (Qi-Ych.  22  which  imposed  an  annual  tax  of  $60  on  City  Passen- 
ger Railway  Companies,  for  each  milS  of  railway  or  tra^tiway 
t     worked,  refers  to  the  distances'  between  terminal  points,  and  does 
not  include  the  length  of  dotable,  switcli  and  yard  tracks.    Latnbe 
-  V.  MantretU  Street  Railway  Co.,  162.     j    - — s..^^^.:^l^--^----.^^^^^^^ 

REGISTRATION.    See  Substitution,  450.  "' 

REGISTRATION  OF  DECLARATION  OF  PARTNERSHIP.    See  Puul 

Action, 404.  ,;■-;■:  ■     "-  ,..i.  "':-"■■'..'.' ■         .:--'/"^^'..-''^.\ 
RE8PONSIBIUTY.  > 

AcddentMUued  by  dogs  barking  at  hoTHB—Art.  10S5,  C.C. — Aimapiea] 
;  The  plaintiff  was  driving  along  th^  highway  after  dark,  with  two 
horses  led  by  a  halter,  theend  of  which  he  held  round  his  hands. 
The  led  horses,  being  startled  by  the  barking  of  dogs  which  ran 
out  from  a  farm  house,  jerked  the  rope  suddanly*  and  the  plain- 
tiff's  bands  were  seriously  ii^uied  ;  Hdd,  that  a  dog,  although  a 
domestic  animal,  brings  his  i  owner  no  special  privileges  of 

gnilty  ,nf  iMigligHnm  in 
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RE8I'0N8IBIL1TY--Cbn«n««i. 

■llowInK  hit  doKi  to  b«  at  large  niton  a  I>hWIo  road,  waa  rMpoa< 
•Iblo  under  Art  lOBSCC.  for  thn  injury  to  plaintitT.  ViUU  v. 
Tltmult,  204. 

C'lutntfU]  VVhoro  a  choniiit  leaven  liiH  nIioJ^  in  oharRe  of  an  appren- 

»  tfoe  not  qualitleil  under  The  Quebec  Pliarmacy  Act,  1885,  aeo. 
22,10  mix  pnwiriptiiina,  lie  iff  guilty  of /aMte,  and  la  liable  in 
daniHgeH  lowardH  a  itoraun  ii^iured  by  an  exploeion  of  cheniioala 
during  Ilia  alMonce,  awsli  oxploaion  nxiuUing  fW)in  the  act  of  the 
apprentice.     Lukry  v.  I^jom,  4. 

FhU  of  awning.}    A  tenant  who  placea  an  awning  on  the  front  of 

*>••  *^op  '■  reaponalble  for  injuriea  cauaed  by  the  fall  of  the 
awning  on  a  iMUMer-by.    Hrimm  v.  Kmavd,  88. 

Ilkgal  wtfure  Ity  liaUiff.]    The  aeiiing  creditor  ia  reaponaibie  for  the 

error  of  the  bailiff  in  aeicing  effects  which  belong  to*  another 
party  ;  and  in  hucA  caae  the  owner  of  the  effeota  ao  lllegaily 
seiied  (b  entitled  to  exemplaiy  datnagee.    Lahmde  v.  Bemtk,  39. 

NegHgenee  eauaing /tigtu.)    Damage  resulting  from  ft-ight  or  nervoua 

ahoclt  unaccompanied  by  impact  or  any  actual  physical  ii\jury, 
jia  too  remote  to  be  recovered.  And  so,  where  a  miscarriage 
reaulted  from  a  nervoua  shock  caused  to  the  plaintiff  by  the  fall 
of  a  bundle  of  latlia  (which  occurr^  throngh«the  defendant's 
neKligence)'near  the  spot  where  the  plaintiff  was  standing,  it  waa 

j  held  that  tlie  dapiage  was  too  remote  to  be  recovered.    Rock  y. 

I    Detiit,  134,  366. 

-^j8f«  Montreal,  Cm- ok ; -Liaai.  and  Slander;  Railway. 

REVlpVV.    See  Prookduhb.  « 

SALE. 

Action  by  pvrcham  to  enptce  gale  of  real  entaU— Putting  vendor  in 
default.}  The  plaintiff  agreed,  in  writing,  to  purchase  a  certain 
property  for  $11,000,  of  wliich  $3,000  waa.  an  existing  mortgage 
which  he  assumed:  and  of  the  balance^.OOO  to  be  paid  on 
passing  the  deed,  which  weu  to  be  done  in  ten  dayif  time,  and  $2,000 
within  two  ifaonths  from  the  date  of  the  writing.  This  was 
accepted  and  ratified  by  the  vendor,  but  the  deed  waa  not 
executed.  The  plaintiflf;  nearly  five  months  aflerwarda,  made  a 
notarial  tender  of  the  $6,000,  and  also  of  the  $2,000,  leas  intetest 
'  accrued  on  the  mortgage,  and  called  upon  the  vendor  to  execute 
a  d^ed  in  accordance  with  the  writing ;  and  he  afterwutls  brought 
an  action  to  compel  the  vendor  to  execute  a  deed,  but  withoat 
making  any  deposit  with  the  prothonotary.  Held,  that,  in  order 
to  put  the  vendor  legally  in  default;  the  plaintiff  should  have 
tendered  the  $6,000  within  tea  days  from  the  date  of  the  writing, 
and  that  the  tender  aubeequently  waa  too  late.    Furth«r,;>tbat 

the  plaintiff  should  have  renewed  the  tender  by  l^is  ^uctioa,  and 

,  brought  the  money  into  Court.    Ibiter  v.  Fraaer,  ■ 

— ^  Daxii—Bbdte  atid  f^uduUnt  repretentationa—Ejcaggeratiiin^FaUure 
pfpurdmuer  to  complain  within  a  reatonable  Hme,}  Exaggeration 
by  th>  (wllef  of  tlie  vdlno  of  the  thing  aoM  daea  jnot  ^ouiiMtiitry- 
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fhmd  which  *i}niiU  tiM  oontraet,  ~in<^r*  patttfiulyif '  i^re  ^le 
'<  piirt'huMr  d|<l  noliwholiy  rMy  urwn  tho  MJlir'a  atahliieals,  tnit 

t4i«>k  jUlvicft  fnipi  <iialnter«at«tlWrties.  and  made  iniiuiries  as  tt» 
the  vklue,  an«l  >dld  not  seek  to  rWpu«ykte  tlie  iMurgai^  until  nin«, 
montha  after^arda.    OiMrhiU  v.  BmUmd,  169- 

— •  l*rie*  payahU-  hy  imUilmfiiti-  -TitU  to  rdkatn  in  Iht  vmdor  until  full  pay- 
ment—Right to  r<rmdicaU.\  An  aJreement  by  which  the  title  of 
the  thing  sold  is  to  niiftaln  in  tlW  vendor  until  the  pi^iasory 
notes  representing  the  prion  (payable  by  inatalments)  shall  have 
been  fully  pai<l,  ia  valid  and  effective  ;  and,  in  the, event  of  the 

price  not  being  ftilly  paid  In  acoordanue^witb  the  terqis  of  the 

agreement,  the  vendor  may  revendicate'^the  thing  sold.  Oddie 
V.  Kammy,  318.  \    ; 

Right  qf  ralempHon—Refuml  to  retroeei/i—Tmder  not  foUmoed  by 

conmgnation— Right  to  rnmu«t  qfproptrty.]    A  vendor,  seeking  to    / 
give  ftifect  to  a  right  of  redemptioQ,\|uid  who  merely  makes  a  / 
tender  to  the  purchaser,  not  followe<l 'by  consignaUon,  does  not  i 
,    thereby  acquire  a  rivht  to  the  revenuee'^of  the  property  if  the/ 
[lurchaser  reftisea  to  retrAsde.    A  consignation,  to  be  effective/ 
sliould.be  made,  partie  a0elte,  at  a  place  and  time  and  with  a 
person  duly  designated  to  th«  holder  of  the  property.  Foumier  ^^ 
Leger,23S.  "■  j 

-r—    Sale  ofgoodt  on  credit— RtifVM  (d  dMiwr.]  \_A  vendor  who  has  sold 
on  credit,  cannot  reAise  to  deliver  the  goods  sold,  unless  the 
buyer,  since  the  sale,  has  become  insolvent,  so  that,  the  sellef  Is 
.  ^  in  Imminent  danger  of  loeing  the  price  ;.  and  a  plea,  to  fu>  aolSoQ 

<«  of  damages  for  non-delivery  of  the  goods,  which  does  not  ftl/ege 
that  the  plaintiflh  had  become  insolvent,  is  ^mnrraMe..  C^UtU 
V.  Lewit,  23.  ( 

BALE  BYiJHEBirF.    &e  Phocsdub*    . 
SECRETARY-TREASURER.    See  Munichpai,  Law,  238. 
8ECXIRITY  FOR  COSTS.    See  Pkoobduhbl 
SEPARATION  FROM  BED  AND  BOARD.  -    -. 

Groundi  for—AdvUery  of  hmhand—Artn.  188,  189. 190,  C-C.J     The 
r^^r       right  of  the  wife  to  demand  separatfen  from  bed  and  board  on 
the  ground  of  her  husband's  adultery,  is  absolute  only  when  ho 
.        keeps  his  concubine  in  their  oommdn  habitation.    When  the 
husband  is  not  guilty  of  this,  his  adultery  is  ground  for  separation  . 
<  only  when  by4ts  pablicity  and  other  attendant  circumstano8S,11t 
r  constitutes  a  grievous  Insult  io  the  wife.    The  adultery  of  the 
husband,  when  committed  only  after  the  wifs  has  abandoned  the 
conjugal  domicile,  has  not  the  gravity  which  would  attach  to  the 
act  if  committed  while  his  wife  is  living  with^him.    So,  where 
the  wife  did  not  im>ve  any  act  of  adolterv^y  her  husband  be- 
fore she  left  the  common  habitation,  ana  bis  aott  of  adultery 
committed  subsequently  were  not  attended  with  notoriety,  or 
such  circnmstanoes  as  constituted  a  grlevoos  insult  to  his  wife, 
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SKRVIT^IDK. 

StrfU— HomtUoff<iUti  lAHf.]  Tli«  vmidor  of*  lid  of  kml  In  tii* 
city  of  MontniMl,  m  whitili  Um  ulty  Iim  «  MrvitiKln  by  virtiM  6r 
lUi  iilmrUtf,  lliul  la  t<»  My.tli**  rlulu  «»f  iirnvmitiiiH  |ir<i|irtf«birN  fnmi 
hiilldiiiK  ImyotuI  thn  hoinnloKHtml  lino  of  alnwlii  alMMit  to  \m 
wIdonfMl  «tr  oimnwl,  ia  IniiiiuI  Ut  KiiartttiUtH  Ui«  buyar  aKkinat  tbia 
aerviluibi,  iiiil«iHa  tbont  Iw  a  aU|Hilaliiiii  Ui  the  contrary  ;  ami  « 
buyer  tbr«al«tn«Hl  wiUi  uviction  may  viuum  tbeaalM  Ui  Imi  nwiliaUid  i 
and  in  aiu-b  <-him  tli«  buytir  ia  wntitlwi  U>  uoniiwnHaUon  for  tbii 
itnprovtiuiflutM  uiatia  by  iiini  uii  Ui«  ianJ.     Mnuinl  v.  Hambtau, 

8HI*:mFI<-^  HAI.K    .«<?«  rKaauuM*  - 

SHIPPING.  ~"       "^ 

Hight  (0  nj/ttte  /rriffht  coming  alimonitfr  too  latf— linage  o/  trad*.] 
Wlierv  no  time  ia  fixed  for  tlin  l)ringiuK  of  freiglit  alungaidit  the 
ahip,  the  carrier,  araording  to  the  uaatte  of  trade  in  tlie  |)ort  of 
Montreal,  ^haa  a  right  to  catl  for  the  ftaiRht  wlien  lie  needa  it,  in 
order  to  ^mitlete  Inading  ott^r^o  in  time  for  the  regular  aailing 
of  the  ahipl  So,  where  a  ateumithip  waa  to  take  a  barge  load  of 
deAla,  and  fair  warning  wh  girefi  that  7  a.m.  on  a  day  nauMtd, 
Would  \»  the  lateat  time  pormitttMl  for  the  barge  tommealongatde, 
and  the  barge  did  not  come  aloiignide  till  hal^paat  one  iu  the 
afternoon,  at  which  time  the  ahip  waa  preparing  to  take  cattle 
on  board  to  mmplete  her  cargo  preparatory  to  aaiiing,  it  waa  held  . 
that  the  carrier  waa  Juatifled  in  refbamg  to  take  the  de«la. 
Jayhr  V.  Canada  Shipping  Co.,  ail.  ,   ;  ,^      . 

STOCK  EXCHANGE.  •  \ 

'By^u>t—Sateof  member'a  neat  by  govtrningwmmtUee.'l    (1.)  Bf»l«iH  V- 
which  give  the  governing  committee  of  a  atoc^k  exchange  the  right 
to  aeil  u  member's  aeat  at  the  board,  for  cause  of  inaolvenoy,  are 
reasonable  and  intra  viret.    (2.)  On  receiving  notice  from  a  mam* 
^  ber  that  he  baa  been  compelled  to  suspend  payments,   the     • 

governing  committee  may  proceed  to  dispose  of  his  saat^  (8.) 
An  action  will  not  lie  by  a  member  who  considers  Ikimaalf 
aggrleve<I,  to  correct  even  errora  at  illegal  acts  in  the  govammeot 
and  administration  of  a  corporation,  until  the  remedies,  by  way 
of  appeal  to  the  domestic  tribunal  Of  the  corporation,  provided 
by  the  by>laws  or  the  constitution,  have  been  exhaufted.  Mehm 
yf.  Montreal  Stock  Exchange,  112.  j 

STREEt  RAILWAY.    &«  Railway. 

SUBSTlTUTIONa  ... 

Exteutor.]    The  testamentary  executor  has  no  right  to  hypothecate 
the  immovabtes  of  a  substitution  without  the  consent  of  the 
''.  institute )  and  the  order  of  a  judge,  or  of  the  prothonotary, 

authorising  hypothecation  without  such  ocHUeot  even  on  the 

advice  of  a  family  oonooil,  will  be  set  aside  at  the  instance  of 
,'   the  institate.  -  Arbec  v.  Lamarre,  447. 
— —    iMinuatim,  readmg  and  /raMioolion  b^ore  1866.]    The  registration 
of  a  daad  ooptaiaimr  a  unhstitntinn.  hsf«»~  th«  *«  V<fc.«h..i<ii, 
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.eUBHTITIITlONH^^'ufiMnH^.  ' 

••  had  not  the  sRVot  of  rapladlnK  tlw  tuinuatlon,  raading  and 

pabllcation  which  were  nmwMary  Iwfom  the  iNUNliirf  of  that 
HutiiU).-  (3)  TtM  rtgliu  <if  NiitiMtitutmi,  tMfore  tlie  o|Mmlng  of  the 
anIwtltiiUon,  are  real  righU,  the  regiitralion  of  which  niiiat  tit 

•'  renewed  iindnr  Art*.  2172  and  2178  CC,     Dnpin»  v.  Iktnmiu,  4«). 

•—     lntmivty.\    TIm  ap/<rMt  are  «nUtl««l  tn  have  an  Inventory  of  tlie 
snbatitnlMl  proimrty  nivle  at  \\\%  9x\mnm  of  the  grM»  (Art  »4fl 
CG)i   but    they   have  no  riglit   t«  bring  anit  to  nomiwl   the 
/  <fV^<  to  make  an  inventory.     Huwatm  v.  8U.  Marie,  41. 

BURltTY.  .  ' 

tVi«A  tfeyfily—DfpoiUrvixipt  hfld  hy  OotfrnmetU— fhUurt  qf  Rnnl^ 
Re^HmiibUity,]    The  plaintiff  agreed  to  put  up  a  caah  aecurlty  of 
$15,000  to  the  <}ov«rnnient  of  Canadk  for  tlie  (Mirforinanon  of  a 
contract  by  the  defMn<lanU,  wlilch  aeourlty  was  to  remain  In  th«\ 
handa  of  tlM  Oov^rnmsnt  until  the  contract  should  be  AilAl|iid>^ 
and  the  defnndania  wore  lo  pay  to  the  plainti  IT  $2,000  per  annuihi 
until  the  aecurlty  alioujd  lie  releaaed.     Hy  urrangMnient  witli' 
the  Exchange  Bank,  a  deposit  receipt  for  $lft,000  in  that  Bank 
was  accepted  by  the  Receive^Ueneral,  which  anoi  waa  placed  to 
hia  credit  in  the  Exchange  Bank,  and  remained  under  hia  <»n- 
trol.    //«W:  (Following  (JUman  ,h  Gilbert  «(  a/.,  M.  L.  R.  8  Q.  a 
402),  that  the  1<nm  of  tlie  $15,000  by  the  failure  of  the  Bank,  was 
a  loss  to  be  borne  by  the  Government  and  not  by  the  plalntliT, 
and  that  the  plaintiff  waa  entitled  to  recover  the  $2,000  per 
annum  from  the  defendants,  notwithstanding  the  tender  back  to 
him^  of  the  deposit  receipt  after  the  insoiifihcy  Of  the  Bank ; 
tfiat  the  tem^  on  which  the  plalntlir  >^tsdned  the  credit  at  the 
Exchange  Bank  weHi  not  material  u.  the  iaaae,  the  plaintiff 
having  furuinhed  what  waa  acce()ttHl   hy   the  Government  as 
equivalent  to  cash  c)^  the  tke  tlmtt  it  w«a  ^veo ;  that  the  amount 
being  entered  in  th¥^  books  of  tlie  bank  to  the  credit  of  the 
Reoelver-General,  the  deposit  ihereby  became  a  debt  due  by  the 
Bank  to  the  Receiv9r>C|«n«irai,   and  was  at^  the  risk  of  the 
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TAX.    iSm  ExBfiii>noN  Mioii  Tax«b,  l\\  SktimSMU^Cxn  ow,  82»- 

TAX  ON  CORPORATIONS.    S^RaiWy.  * 

TUTOR  AND  MINOR.  \  : 

'       jil^sHm  by  tutor  ad  hoe—JSigiMratUd.]    (I.)  An  action  of  damages 

may  w  institnted  In  behalf  of  a  minor  by  a  inUta  ad  hpe.    (2)  It 

is  not  necessary  for  the  tutor  to  allege  li^  his  declaration  that  the 

ode  de  tttUlk  was  registared  before  the  ikstitntlon  of  the  action* 


.^tdoM  v.  Omtpa^U  de  Chemin  die^Fbr 
TRUSTEES  AND  ADtflNISTRATORS. 
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ADMINISTRATOR&^ContimuMi. 
mditioM  for  nine  ye«rB  longer,  is  in  effect  a  leaae  for 
eighteen!  years,  and  an  alienation^  which  ia  vUra  vim  of  tmcteea 
and  adnunistratora  of  public  property,  nnleaa  specially  itothorised 
6y  theiij  act  of  incorporation.  (2.)  Administrators  trEo  have 
entered  i  ato  sach  a  conthict  are  entitled  to  soe  for  the  resiUation 
^ereof,  a  b  regards  the  second  term  ;  and  a  olanse  in  the  lease; 
which  provided  that  three  months'  notice  of  termination  of  the 
lease  be  ( :iven  to  the  lessee,  ^nld  not  avail  to  the  latter  after  the 
first  terra  had  expired.  (8.)  Whbre  the  renewal  for  the  second 
term  was  conditional  pn  the  proper  discharge  by  the  lessee  of 
certaifldities  and  obligations  during  the  first  nine  years,  it  was 
t»mpeteit  lo  the  lessors,  at  the  expiration  of  the  first  term,  to 
inVoke  the  lessee's  neglect  of  such  duties  as  a  ground  of  ter- 
minating' the  contract,  without  having  mad^  formal  complaint 
previously.  (4.)  A  resolution  adopted  by  the  trustees,  that  legal 
'proceedings  be  instituted,  if  advised  by  counsel,  is  snlficient 
.'..'*  ,  authority  for  the  institution  of  a  suit  La  Prirident  et  Syndics 
de  la  Comnvme  de  Laprairie  \-  Biuonnette,  414. 

VENDOR  AND  PURCHASER.    <S»  Sal* 

WAREHOUSE  REQEIPT. 

Soli  imd  leizure  of  goodt  received  irUo  a  warehouie — When  (qipontion 
;-  ~  ffljay  be  made.']  Although  a  warehouseman  who  has  given  a 
negotiable  receipt  forgoods  received  by  him  in  his  warehoa^, 
may-  oppose  the  seisiire  and  sale  of  such  goods,  yet  he  must  have 
an  interest  to  entitle  him  to  make  such  opposition  ;  and  where 
the  holder  of  a  warehouse  receipt  has  already  filed  an  opposition 
a/In  de  coneerver,  the  warehouseman .  is  not  entitled  to  file  an 
^i'o|>pb«itiou  afin  d^antaiUr.    Stnuu  v.  Kerouaek,  d:  i\ttn«,  S41. 

WILL.  'See  Dpmation  *,  EzacuroB ;  SunsrcnmoMS.  / 
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